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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Second 
Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff:, 

vs. 

ILLINOIS  SURETY  COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

Plaintiff  complains  of  the  defendant,  and  for 
cause  of  action  alleges: 

I. 

That  the  plaintiff.  United  States  of  America,  is  a 
corporation  sovereign. 

IL 

That  the  defendant,  Illinois  Surety  Company,  is 
a  foreign  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  and  duly  and  regularly  authorized,  pursu- 
ant to  the  laws  of  the  State  of  California,  to  trans- 
act business  within  the  said  State  of  California. 

III. 

That  on  the  4th  day  of  November,  1911,  one  Pierre 
Grazi,  the  proprietor  of  a  theatrical  exhibition  and 
a  person  emigrating  to  the  United  States  from  a 
foreign  country,  to  wit,  France,  imported  and 
brought  with  him  into  the  port  and  collection  dis- 
trict of  New  York,  State  of  New  York,  certain  im- 
plements of  his  trade  or  profession,  to  wit,  theat- 
rical effects  contained  in  three  chests,  63  trunks,  76 
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cases,  13  baskets,  9  boxes,  6  bundles,  3  valises  and 
10  hampers.     [1*] 

IV. 

That  thereafter,  the  said  theatrical  goods  and 
effects  so  imported  as  aforesaid,  were,  on  the  said 
4th  day  of  November,  1911,  brought  by  the  said 
Pierre  Grazi  under  an  immediate  transportation 
order,  from  the  said  port  of  New  York  in  the  State 
of  New  York,  to  the  poii;  of  San  Francisco,  in  the 
State  and  Northern  District  of  California,  and  there- 
after, and  thereupon,  and  on  the  11th  day  of  Novem- 
ber, 1911,  the  said  goods  and  effects  were,  by  said 
Pierre  Grazi,  entered  at  the  port  and  collection  dis- 
trict of  San  Francisco  in  the  State  and  Northern 
District  of  California,  under  consumption  entry  No. 
15,888. 

V. 

That  the  said  goods  and  effects  so  imported  as 
aforesaid,  were  duly  appraised  according  to  law, 
and  the  value  fixed  at  $15,558.  That  the  amount  of 
duty  thereon  calculated  according  to  law  was  $9,726. 

VI. 

That  the  said  Pierre  Grazi,  desiring  to  take  the 
benefit  of  section  656  of  an  Act  of  the  United  States 
entitled  "An  Act  to  Provide  Revenue,  Equalize 
Duties,  and  Encourage  the  Industries  of  the  United 
States  and  for  other  purposes,"  approved  August 
5th,  1909,  did,  on  said  11th  day  of  November,  1911, 
make,  execute  and  deliver  to  the  United  States  of 
America,  with  the  defendant  as  surety  thereon,  that 
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certain  bond  for  redelivery,  in  the  words  and  fig- 
ures following,  to  wit :     [2l] 
3000.00 

6000.00  158 

BOND  FOR  EEDELIVERY. 

This  bond  to  be  used  for  all  purposes  of  importa- 
tion of  articles  that  are  to  be  exported  within  six 
months,  under  Sections  2505,  2511,  2512  and  3021, 
Revised  Statutes. 

KNOW  ALL  MEN  BY  THESE   PRESENTS : 

That  we,  Pierre  Grazi  as  principals,  and as 

sureties,  are  bound  unto  the  United  States  of  Amer- 
ica in  the  sum  of  Six  Thousand  Dollars,  to  be  paid 
to  the  United  States;  for  the  payment  whereof  we 
bind  oui'selves,  our  heirs,  executors,  administrators, 
and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Witness  our  hands  and  seals  this  11th  day  of 
November,  nineteen  hundred  and  eleven. 

THE  CONDITION  OF  THIS  OBLIGATION 
IS  SUCH,  that  if  the  above-bounden  principals,  or 
either  of  them,  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  shall  within  six  months, 
to  be  computed  from  the  date  of  the  importation  of 
the  Theatrical  Effects  hereinafter  mentioned,  im- 
ported by  Pierre  Grazi  in  the  So.  Pc.  Company, 
from  New  York  consisting  of 
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Pierre  Grazi    3  chests 
63  trunks 
76  cases. 

13  baskets  Personal  effects, 

9  boxes  Manf.  Coton, 

6  bundles  Silk,  &c. 

3  valises 
10  hampers. 
Entry  15888 
for  redelivery,  under  the  provisions  of  section 


Revised  Statutes  of  the  United  States,  redeliver  the 
same  to  the  Collector  of  San  Francisco,  the  port  of 
its  importation,  after  its  use  for  export,  and  fur- 
nish such  proof  of  its  identity  as  the  Secretary  of 
the  Treasury  by  regulation  may  require;  and  shall 
enter  the  said    effects    for   exportation    from    the 
United  States  within  said  six  months,  in  the  manner 
prescribed  by  law  and  the     [3]     Regulations  of  the 
Treasury  Department,  then  this  obligation  will  be 
void;  otherwise,  to  remain  in  full  force  and  virtue. 
(Signed)  PIERRE  GRAZI.     (Seal) 
ILLINOIS  SURETY  COMPANY.     (Seal) 
[Corporate  Seal] 

By  CHARLES  T.  HUGHES,     (Seal) 
Its  Attorney  in  Fact. 
Sealed  and  delivered  in  presence  of 

(Signed)  THOS.  W.  SCOTT. 
Penalty  of  this  bond  will  be  double  the  appraised 
value  of  the  merchandise. 

Here  insert  description  of  articles,  and  statements 
of  value,  as  contained  in  the  entry. 
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[Endorsed  as  follows] : 

"Surety  consents  to  6  months  extension. 

ILLINOIS  SURETY  COMPANY. 
By  CHARLES  T.  HUGHES, 

Its  Attorney  in  Fact."  [4] 
VII. 
That  on  the  faith  of  said  bond  so  executed  and 
delivered  as  aforesaid,  the  said  Pierre  Grazi  was 
allowed  to  receive,  and  he  did  on  or  about  the  11th 
day  of  November,  1911,  receive  the  said  goods  and 
theatrical  effects  above  referred  to,  and  the  whole 
thereof. 

VIII. 
That  on  or  about  the  first  day  of  May,  1912,  and 
during  the  time  allowed  by  law  in  such  case,  the  said 
Pierre  Grazi  delivered,  and  caused  to  be  delivered, 
for  exportation  pursuant  to  said  bond  for  redelivery 
as  aforesaid,  a  portion  of  said  goods  and  effects,  the 
duty  upon  which,  calculated  upon  said  appraised 
value,  was  $3,617.34  and  no  more. 

IX. 
That  more  than  three  years  have  elapsed  since  the 
execution  of  said  bond,  and  the  said  goods  and  theat- 
rical effects  have  not,  nor  have  any  of  them,  except 
as  hereinabove  stated,  been  exported  or  delivered 
to  the  Collector  of  Customs  for  the  port  and  collec- 
tion district  of  San  Francisco  or  elsewhere,  for  the 
purpose  of  exportation.  That  the  time  allowed  by 
law  for  said  delivery  for  exportation  has  long  since 
elapsed. 

X. 
That  the  sum  of  $6,108.66,  the  duty  on  that  por- 


6  Illinois  Surety  Company  vs. 

tion  of  said  goods  not  exported  or  delivered  for  ex- 
portations  above  set  forth,  has  not  been  paid,  nor 
any  part  thereof. 

XI. 

That  on  the  9th  day  of  January,  1915,  and  at  divers 
other  times  both  before  and  after  said  date,  the  plain- 
tiff demanded  of  the  defendant  the  full  penalty  of 
said  bond  in  satisfaction  of  its  demand  as  herein- 
above set  forth,  but  the  defendant  then  and  there 
[5]  refused,  and  ever  since  has  refused,  and  now 
refuses  to  pay  the  said  penalty  of  said  bond,  or  any 
part  thereof. 

WHEREFORE,  plaintiff  demands  judgment 
against  the  defendant  for  the  penalty  of  said  bond, 
to  wit,  the  sum  of  $6,108.66  (six  thousand  one  hun- 
dred and  eight  dollars  and  sixty-six  cents),  together 
with  lawful  interest  thereon  from  and  after  Janu- 
ary 9th,  1915,  together  with  costs  of  suit. 

JNO.  W.  PRESTON, 
United  States  Attorney, 
Attorney  for  Plaintiff. 
United  States  of  America, 
State  and  Northern  District  of  California, 
City  and  County  of  San  Francisco,— ss. 

John  W.  Preston,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  United  States  Attorney  for 
the  Northern  District  of  California;  that  he  has 
read  the  foregoing  Complaint  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  in- 
formation and  belief,  and  that  as  to  those  matters, 

he  believes  it  to  be  true. 

JOHN  W.  PRESTON. 
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Subscribed  and  sworn  to  before  me  this  19th  day 
of  April,  1915. 

[Seal]  J.  A.  SCHAERTZER, 

Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed]  :  Filed  Apr.  19,  1915.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [6] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Second 
Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ILLINOIS  SURETY  COMPANY,  a  Corporation, 

Defendant. 

Amended  Demurrer  to  Complaint. 

Now  comes  the  defendant,  and  demurring  to  the 
complaint  on  file  in  this  action  for  groimds  of  de- 
murrer, alleges  as  follows: 

I. 

That  the  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  said 
defendant. 

II. 

That  the  said  complaint  is  uncertain  in  this,  that 
it  cannot  be  ascertained  therefrom  what  the  value 
of  the  goods  imported  from  France  by  Pierre  Grazi, 
mentioned  in  the  said  complaint,  was,  in  that  the 
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bond  set  forth  in  the  said  complaint  is  for  Six  Thou- 
sand ($6,000.00)  Dollars,  and  purports  to  be  for 
double  the  appraised  value  of  the  merchandise 
therein  mentioned,  while  in  Paragraph  V  of  the  said 
complaint,  it  is  alleged  that  said  goods  were  ap- 
praised and  the  value  fixed  at  Fifteen  Thousand 
Five  Hundred  Fifty-eight  ($15,558.00)  Dollars,  and 
that  the  amount  of  duty  thereon  calculated  accord- 
ing to  law  was  $97.26. 

III. 
That  the  said  complaint  is  ambiguous  for  the  same 
reason  that  it  is  imcertain. 

IV. 
That  the  said  complaint  is  unintelligible  for  the 
same     [7]     reasons  that  it  is  micertain  and    am- 
biguous. 

WHEREFORE  defendant,  having  fully  answered, 
prays  to  be  dismissed  with  its  costs. 

T.  C.  WEST, 
CHAS.  H.  FAIRALL, 
Attorneys  for  Defendant. 

I  hereby  certify  that  the  above  demurrer,  in  my 
opinion,  is  well  taken  and  the  same  is  not  interposed 
for  purposes  of  delay. 

T.  C.  WEST, 
Atty.  for  Deft. 
Service  of  a  copy  hereof  admitted  June  14,  1915. 

JNO.  W.  PRESTON, 
Atty.  for  Plfe. 

[Endorsed] :  Filed  Jun.  14,  1915.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [8] 
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At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1915, 
of  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division,  held  at  the  courtroom 
in  the  City  and  County  of  San  Francisco,  on 
Monday,  the  20th  day  of  September,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fif- 
teen. Present:  The  Honorable  WILLIAM  C. 
VAN  FLEET,  District  Judge. 

No.  15,878. 

UNITED  STATES  OF  AMERICA 

vs. 
ILLINOIS  SURETY  CO. 

Minutes  of  Court — September  20,  1915 — Order 
Overruling  Demurrer,  etc. 

Defendants  amended  demurrer  to  the  complaint 
came  on  to  be  heard  and  after  arguments  being  sub- 
mitted and  fully  considered,  it  was  ordered  that  said 
amended  demurrer  be  and  the  same  is  hereby  over- 
ruled with  leave  to  answer  in  twenty  days.     [9]; 


At  a  stated  term,  to  wit,  the  November  term,  A.  D. 
1916,  of  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District 
of  California,  Second  Division,  held  at  the  court- 
room in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  6th  day  of  February,  in  the  year 
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of  our  Lord  one  thousand  nine  hundred  and  sev- 
enteen. Present:  The  Honorable  FRANK  H. 
RUDKIN,  District  Judge  for  the  Eastern  Dis- 
trict of  Washington,  designated  to  hold  and 
holding  this  court. 

No.  15,878. 

UNITED  STATES  OF  AMERICA 

vs. 
ILLINOIS  SURETY  CO. 

Minutes    of    Court  —  February    6,    1917  —  Order 

Allowing  Defendant  to  File  Amendment,  etc. 
******** 

Upon  motion  of  Mr.  West  it  was  ordered  that  de- 
fendant may  file  an  amendment  to  its  amended  an- 
swer. 
******** 

[10] 


(Title  of  Court  and  Cause.) 

Second  Amended  Answer. 

Now  comes  the  defendant,  Illinois  Surety  Com- 
pany, a  corporation,  and  with  leave  of  the  Court  first 
had  and  obtained,  files  this  its  second  amended  an- 
swer to  the  complaint  on  file  herein,  and  denies,  ad- 
mits and  alleges  as  follows : 

I. 

In  answer  to  paragraph  III  of  the  complaint,  de- 
fendant admits  that  one  Pierre  Grazi  caused  to  be 
imported  certain  theatrical  effects  in  the  port  and 
collection  district  of  San  Francisco,  but  this  defend- 
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ant  having  no  knowledge,  information  or  belief  suffi- 
cient to  enable  it  to  answer,  denies  that  said  Grazi  im- 
ported and  brought  with  him  or  imported  or  brought 
with  him  into  the  port  and  collection  district  of  New 
York  or  brought  with  him  in  any  port  or  collection  dis- 
trict of  the  United  States,  except  as  hereinbefore  ad- 
mitted, the  theatrical  effects  mentioned  in  the  com- 
plaint or  that  said  theatrical  effects  were  contained  in 
three  chests,  sixty-three  trunks,  seventy-six  cases, 
thirteen  baskets,  nine  boxes,  six  bundles,  three 
valises  and  ten  hampers,  but  avers  that  the  the- 
atrical effects  which  the  defendant  admits  to  have 
been  imported  by  said  Pierre  Grazi  were  entered  by 
said  Pierre  Grazi  in  the  port  and  collection  district 
of  San  Francisco  and  there  and  then  so  entered,  im- 
ported, valued  and  estimated  and  appraised  in  the 
presence  of  the  plaintiff  and  defendant  at  the  sum 
of  Five  Thousand  ($5,000)  Dollars,  and  no  more. 

II. 
This  defendant  has  no  knowledge,  information  or 
belief  sufficient  to  enable  it  to  answer  paragraph 
IV  of  the  complaint  and  placing  its  denial  upon  that 
ground,  denies  that  said  theatrical  goods  and  effects 
were  imported  otherwise  than  by  defendant  specifi- 
cally admitted  in  the  preceding  paragraph,  and  fur- 
ther [11];  denies  that  they  were  brought  by  the 
said  Pierre  Grazi  under  an  immediate  transportation 
order  from  the  port  of  New  York  or  brought  at  all 
by  him,  the  said  Pierre  Grazi,  to  the  port  of  San 

Francisco. 

III. 

The  defendant  denies  that  the  said  goods  and  ef- 
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fects  were  imported  as  set  forth  in  the  plaintiff's 
complaint,  but  avers  that  they  were  imported  as  by 
his  answer  specifically  alleged  and  further  avers  that 
said  goods  were  appraised  as  alleged  in  paragraph 
I  of  this  answer,  the  same  being  according  to  law, 
and  the  defendant  denies  that  the  value  thereof  was 
fixed  at  the  sum  of  Fifteen  Thousand  Five  Hundred 
Fifty-eight  ($15,558)  Dollars,  as  alleged  in  para- 
graph V  of  said  complaint,  or  at  any  sum  larger 
than  the  said  sum  of  Five  Thousand  ($5,000.00)  Dol- 
lars, as  aforesaid,  and  denies  that  the  amount  of  duty 
thereon  calculated  according  to  law,  or  at  all,  was 
Nine  Thousand  Seven  Hundred  Twenty-six  ($9,- 
726.00)  Dollars,  or  any  further  or  greater  sum  than 
the  legal  duty  would  be  upon  said  estimated  and 
appraised  value  of  said  goods,  to  wit,  Three  Thou- 
sand ($3,000.00)  Dollars. 

IV. 

In  answer  to  paragraph  VI  of  the  complaint,  de- 
fendant admits  that  it  executed  as  surety  the  bond 
therein  set  forth,  but  denies  that  said  bond  was 
delivered  as  alleged  or  at  all,  and  avers  that  said 
bond  is  null  and  void  and  of  no  force  and  effect. 

V. 

Answering  paragraph  VII  of  the  plaintiff's  com- 
plaint, this  defendant  has  no  knowledge,  information 
or  belief  sufficient  to  enable  it  to  answer  and  placing 
its  denial  on  that  ground,  denies  that  the  said  Pierre 
Grazi  was  allowed  to  receive,  or  did  receive,  the  said 
goods  and  theatrical  effects  on  the  faith  of  said  bond 
of  the  defendant. 
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VI. 

In  answer  to  paragraph  X  of  the  complaint  de- 
fendant has  no  [12]  knowledge,  information  or 
belief  sufficient  to  enable  it  to  answer  and  placing 
its  denial  on  that  ground,  denies  that  the  sum  of 
Six  Thousand  One  Hundred  Eight  Dollars  and  Sixty- 
six  cents  ($6,108.66)  was  or  is  the  duty  on  that  por- 
tion of  said  goods  not  exported  or  delivered  for  ex- 
portation as  set  forth  in  said  Complaint  and  denies 
that  the  defendant  is  liable  for  the  sum  of  Six  Thou- 
sand One  Hundred  Eight  Dollars  and  Sixty-six 
Cents  ($6,108.66),  or  any  sum  whatever,  and  denies 
that  any  part  or  portion  of  said  sum  or  the  whole 
thereof  is  due,  owing  and  unpaid  by  the  defendant 
to  the  plaintiff. 

VII. 

Said  defendant  alleges  that  before  the  said  bond 
mentioned  in  said  complaint  was  given  and  executed, 
the  goods  had  been  duly  appraised  upon  true  valu- 
ation and  after  execution  of  the  bond  said  goods 
were  then  and  there  duly  delivered  to  the  said  Pierre 
Grazi,  but  thereafter  the  said  plaintiff,  without  any 
notice  to  the  defendant,  and  without  his  knowledge 
or  consent  proceeded  to  and  did  purport  to  make 
an  unlawful,  false  and  fictitious  reappraisal  and  re- 
valuation of  said  theatrical  goods  and  effects  and  re- 
appraised and  revalued  same  at  sum  far  exceeding 
their  true  value  and  their  true  appraisement  and 
at  a  sum  far  in  excess  of  the  amount  mentioned  in 
said  bond  as  being  their  true  value  as  duly  appraised, 
and   defendant  further   alleges   that   had  the  said 


14  Illinois  Surety  Company  vs. 

goods  and  effects  been  appraised  or  valued,  to  the 
knowledge  of  the  defendant  herein  at  any  larger 
sum  than  that  mentioned  in  said  bond,  to  wit,  the 
sum  of  Five  Thousand  ($5,000.00)  Dollars,  the  said 
defendant  would  not  have  executed  the  said  bond  or 
allowed  the  said  goods  and  effects  to  be  delivered 
to  the  said  Grazi  on  the  faith  of  and  under  the  se- 
curity of  said  bond. 

VIII. 

This  defendant  further  alleges  that  the  bond  given 
and  executed  by  it  was  not  so  given  and  executed 
for  the  goods  mentioned  [13]  in  paragraph  V  of 
the  plaintiff's  complaint,  but  was  in  fact  and  in  truth 
given  for  the  goods  mentioned  in  the  said  bond. 

IX. 

This  defendant  now  further  alleges  that  the  goods 
and  theatrical  effects  returned  and  delivered  by  the 
said  Pierre  Grazi  were  the  goods  and  theatrical 
effects  covered  by  the  defendant's  bond  and  the 
value  of  said  goods  and  the  lawful  duties  thereupon 
were  equal  in  amount  and  the  full  amount  of  the 
value  and  the  duties  that  could  lawfully  have  been 
chargeable  and  levied  upon  all  of  the  goods  and 
theatrical  effects  mentioned  in  said  bond  of  said  de- 
fendant, and  which  were  so  entered,  valued  and  ap- 
praised and  so  imported  by  the  said  Pierre  Grazi 
as  aforesaid  under  said  bond. 

X.         i 

This  defendant  further  avers  that  the  alleged  cause 
of  action  attempted  to  be  set  forth  in  the  said  com- 
plaint is  barred  by  the  provisions  of  the  act  of  Con- 
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gress  of  June,  1874,  Section  22,  Federal  Statutes  An- 
notated, Vol.  2i,  page  761. 

And  for  a  second  and  further  defense  and  in  an- 
swer to  the  plaintiffs  complaint  on  file  herein,  the 
defendant  alleges: 

I. 

In  answer  to  paragraph  III  of  the  complaint  de- 
fendant admits  that  one  Pierre  Grazi  caused  to  be 
imported  certain  theatrical  effects  in  the  port  and 
collection  district  of  San  Francisco,  but  this  defend- 
ant having  no  knowledge,  information  or  belief  suffi- 
cient to  enable  it  to  answer,  denies  that;  said  Grazi 
imported  and  brought  with  him  or  imported  or 
brought  with  him  into  the  port  and  collection  dis- 
trict of  New  York,  or  brought  with  him  in  any  port 
or  collection  district  of  the  United  States,  except 
as  hereinbefore  admitted,  the  theatrical  effects  men- 
tioned in  the  complaint  or  that  said  theatrical 
effects  were  contained  in  Three  Chests,  Sixty- 
three  Trunks,  Seventy-six  Cases,  Thirteen  Baskets, 
Nine  Boxes,  Six  Bundles,  Three  Valises  and  Ten 
Hampers,  [14]  but  avers  that  the  theatrical  ef- 
fects which  the  defendant  admits  to  have  been  im- 
ported by  said  Pierre  Grazi  were  entered  by  said 
Pierre  Grazi  in  the  port  and  collection  district  of 
San  Francisco,  and  there  and  then  so  entered,  im- 
ported, valued,  estimated  and  appraised  in  the  pres- 
ence of  the  plaintiff  and  the  defendant  at  the  sum 
of  Five  Thousand  ($5,000.00)  Dollars,  and  no  more. 

II. 
This  defendant  has  no  knowledge,  information  or 
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belief  sufficient  to  enable  it  to  answer  paragraph  IV 
of  the  complaint  and  placing  its  denial  upon  that 
ground,  denies  that  said  theatrical  goods  and  effects 
were  imported  otherwise  than  by  defendant  specifi- 
cally admitted  in  the  preceding  paragraph  and  fur- 
ther denies  that  they  were  brought  by  the  said  Pierre 
Orazi  under  an  immediate  transportation  order  from 
the  port  of  New  York  or  brought  at  all  by  him,  the 
said  Pierre  Grazi,  to  the  port  of  San  Francisco. 

III. 

The  defendant  denies  that  the  said  goods  and  ef- 
fects were  imported  as  set  forth  in  plaintiff's  com- 
plaint, but  avers  that  they  were  imported  as  by  his 
answer  specifically  alleged,  and  further  avers  that 
said  goods  were  appraised  as  alleged  in  paragraph  I 
of  this  answer,  the  same  being  according  to  law, 
and  defendant  denies  that  the  value  thereof  was 
fixed  at  Fifteen  Thousand  Five  Hundred  Fifty-eight 
($15,558.00)  Dollars,  as  alleged  in  paragraph  V  of 
said  complaint,  or  at  any  larger  sum  than  the  sum 
of  Five  Thousand  ($5,000.00)  Dollars,  as  aforesaid, 
and  denies  that  the  amount  of  duty  thereon  calcu- 
lated according  to  law,  or  at  all,  was  Nine  Thousand 
Seven  Hundred  and  Twenty-six  ($9,726.00)  Dollars, 
or  any  further  or  greater  sum  than  the  legal  duty 
would  be  upon  said  estimated  appraised  value  of 
said  goods,  to  wit.  Three  Thousand  ($3,000.00). 

IV. 

In  answer  to  paragraph  VI  of  the  complaint,  de- 
fendant admits  [15]  that  it  executed  as  surety 
the  bond  therein  set  forth,  but  denies  that  said  bond 
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was  delivered  as  alleged  or  at  all  and  avers  that  said 
bond  is  null  and  void  and  of  no  force  and  effect. 

V. 

Answering  paragraph  VII  of  the  plaintiff's  com- 
plaint, this  defendant  has  no  information,  knowledge 
or  belief  sufficient  to  enable  it  to  answer  and  placing 
its  denial  on  that  ground,  denies  that  the  said  Pierre 
Orazi  was  allowed  to  receive  or  did  receive,  on  or 
about  the  11th  day  of  November,  1911,  the  said  goods 
and  theatrical  effects  on  the  faith  of  the  said  bond 
of  the  defendant. 

VL 

In  answer  to  paragraph  X  of  complaint  defendant 
has  no  knowledge,  information  or  belief  sufficient  to 
enable  it  to  answer  and  placing  its  denial  upon  that 
ground  denies  that  the  sum  of  Six  Thousand  One 
Hundred  and  Eight  Dollars  and  Sixty-six  Cents 
($6,108.66),  was  or  is  the  duty  on  that  portion  of 
said  goods  not  exported  or  delivered  for  exportation 
as  set  forth  in  said  complaint  and  denies  that  de- 
fendant is  liable  for  the  sum  of  Six  Thousand  One 
Hundred  Eight  Dollars  and  Sixty-six  Cents  ($6,- 
108.66),  or  any  sum  whatever  and  denies  that  any 
part  or  portion  of  said  sum  or  the  whole  thereof  is 
due,  owing  and  unpaid  by  the  defendant  to  the  plain- 
tiff. 

VII. 

Defendant  alleges  that  it  made  and  executed  the 
bond  mentioned  in  said  complaint  upon  the  express 
agreement  between  all  parties  thereto  and  upon  the 
representations  of  plaintiff  and  principal  Grazi  that 
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the  goods  had  been  theretofore  lawfully  entered,  val- 
ued and  appraised  under  and  in  compliance  with 
the  provisions,  rules  and  regulations  governing  Cus- 
tom Duties  and  particularly  of  the  act  of  Congress, 
Chap.  6,  of  1909,  known  as  the  Tariff  Act  of  1909, 
and  more  particularly  of  sub-section  656  thereof, 
mentioned  in  paragraph  VI  of  plaintiff's  complaint, 
and  defendant  [16]  further  avers  that  if  the  said 
goods  were  not  so  lawfully  entered  and  truly  valued 
and  appraised  it,  the  said  defendant  did  not  know  it, 
but  the  said  plaintiff  required  full  knowledge  before 
their  delivery  by  said  plaintiff  to  said  Grazi,  that 
they  had  been  unlawfully  entered  and  unlawfully 
undervalued  and  underappraised  to  the  extent  of 
the  difference  of  Three  Hundred  (300)  per  centum. 
That  said  plaintiff*  had  there  and  then  full  knowledge 
that  said  bond  was  not  made  and  executed  to  cover, 
nor  did  it  cover,  any  such  excess  of  valuation,  or 
appraisement  and  that  this  defendant  had  no  knowl- 
edge or  notice  thereof  and  did  not  consent  thereto 
and  that  notwithstanding  said  plaintiff  thereafter, 
without  notice  to  the  defendant,  and  without  his 
consent,  and  unbeknown  to  him  delivered  said  goods 
and  effects  in  part  to  said  Grazi,  and  in  part  to  other 
parties,  to  the  defendant  unknown. 

VIII. 
This  defendant  further  alleges  that  the  bond  given 
and  executed  by  the  defendant  was  not  so  given  and 
executed  for  the  goods  mentioned  in  paragraph  V 
of  the  plaintiff's  complaint,  but  was  in  fact  and  in 
truth  given  for  the  goods  mentioned  in  said  bond. 
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IX. 

This  defendant  further  alleges  that  the  goods  and 
theatrical  effects  returned  and  delivered  by  the  said 
Pierre  Grazi  to  the  plaintiff  were  the  goods  and  the- 
atrical effects  covered  by  the  defendant's  bond  and 
the  value  of  said  goods  and  the  lawful  duties  there- 
upon were  equal  in  amount  and  the  full  amount  of 
the  value  and  duties  that  could  lawfully  have  been 
chargeable  and  levied  upon  all  of  the  goods  and 
theatrical  effects  mentioned  in  said  bond  of  said  de- 
fendant and  which  were  so  entered,  valued  and  ap- 
praised and  so  imported  by  the  said  Pierre  Grazi  as 
aforesaid  under  said  bond.     [17] 

X. 

This  defendant  further  avers  that  the  alleged 
cause  of  action  attempted  to  be  set  forth  in  the  said 
complaint  is  barred  by  the  provisions  of  the  act  of 
Congress  of  June,  1874,  section  22,  Federal  Statutes 
Annotated,  Vol.  2,  page  761. 

AND  for  a  further  separate  and  third  defense  in 
answer  to  plaintiff's  complaint,  leave  of  the  Court 
being  first  had  and  obtained  by  the  defendant  during 
the  trial  of  the  cause,  to  make  and  file  the  said  de- 
fense, the  defendant  alleges  : 

I. 

Denies  each  and  every  allegation  contained  in  par- 
agraph III  of  plaintiff's  complaint. 

II. 

Denies  each  and  every  allegation  contained  in 
paragraph  IV  of  plaintiff's  complaint,  save  and  ex- 
cept that  on  the  11th  day  of  November,  1911,  said 
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Pierre  Grazi  entered  at  the  port  and  collection  dis- 
trict of  San  Francisco,  in  the  State  and  Northern 
District  of  California,  under  Entry  No.  15,888,  cer- 
tain goods  valued  at  Five  Thousand  ($5,000.00)  Dol- 
lars, upon  which  the  duty  was  estimated  at  Three 
Thousand  ($3,000.00)  Dollars,  but  alleges  that  said 
entry  was  a  warehouse  entry. 

III. 

Denies  each  and  every  allegation  contained  in  par- 
agraph V  of  the  plaintiff's  complaint. 

IV. 

Defendant  admits  that  he  signed  the  bond  set 
forth  in  plaintiff's  complaint,  but  avers  that  the 
plaintiff  did  materially  modify  and  alter  the  condi- 
tions of  said  bond  with  and  in  favor  of  said  Pierre 
Grazi  and  without  the  express  assent  of  this  defend- 
ant in  that  said  plaintiff  did,  without  the  assent  of 
the  defendant,  as  aforesaid,  give  and  grant  to  said 
Grazi  a  second  and  further  extension  of  six  months 
for  the  redelivery  and  exportation  of  the  goods  and 
effects  in  said  bond  mentioned.     [18] 

V. 

Denies  each  and  every  allegation  contained  in 
paragraph  VII  of  plaintiff's  complaint. 

VI. 

Denies  each  and  every  allegation  contained  in 
paragraph  IX  of  plaintiff's  complaint  save  and  ex- 
cept that  more  than  three  years  have  elapsed  since 
the  execution  of  said  bond. 

VII. 

Denies  each  and  every    allegation    contained   in 
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paragraph  X  of  plaintiff's  complaint. 

WHEREFORE,  the   defendant  having  fully  an- 
swered, prays  to  be  hence  dismissed  with  its  costs. 
T.  C.  WEST, 

FERNAND  de  JOURNEL, 
Attorneys  for  Defendant. 

State  of  Californiaj 

City  and  County  of  San  Francisco, — ss. 

T.  C.  West,  being  duly  sworn,  deposes  and  says 
that  he  is  the  attorney  for  the  defendant  in  the 
above-entitled  action;  that  he  has  read  the  foregoing 
answer  and  knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
matters  therein  stated  upon  his  information  and 
belief,  and  as  to  those  matters  he  believes  the  same 
to  be  true.  This  verification  is  made  by  this  affiant 
for  the  reason  that  the  head  office  of  the  defendant 
corporation  is  outside  of  the  county  in  which  this 
affiant  has  his  office,  to  wit,  in  the  city  of  Chicago, 
State  of  Illinois,  while  the  office  of  this  affiant  is  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. [ 

T.  C.  WEST. 

Subscribed  and  sworn  to  before  me,  this  10th  day 
of  February,  1917. 

[Seal]  J.  D.  BROWN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [19] 

Service  of  a  copy  of  the  within  Second  Amended 
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Answer  is  hereby  admitted  the  10th  day  of  Feb., 
1917. 

JNO.  W.  PRESTON, 
Assistant  United  States  Atty. 

[Endorsed] :   Filed  Feb.  10,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [20] 


(Title  of  Court  and  Cause.) 

Judgment. 

This  cause  having  come  on  regularly  for  trial  upon 
the  6th  day  of  February,  A.  D.  1917,  before  the  Court 
sitting  without  a  jury,  a  trial  by  jury  having  been 
specially  waived  by  written  stipulation  of  the  attor- 
neys for  the  respective  parties,  Ed.  F.  Jared,  Assist- 
ant United  States  Attorney,  appearing  on  behalf  of 
the  plaintiff,  and  T.  C.  West  and  F.  De  Joumel, 
Esqrs.,  appearing  on  behalf  of  the  defendant;  and 
oral  and  documentary  evidence  having  been  intro- 
duced on  behalf  of  the  respective  parties,  and  the 
cause  having  been  submitted  to  the  Court  for  con- 
sideration and  decision;  and  the  Court,  after  due 
deliberation,  having  filed  its  memorandum  opinion 
and  ordered  that  judgment  be  entered  in  favor  of 
the  plaintiff  and  against  the  defendant  in  the  sum 
of  $6,000.00',  together  with  interest  at  seven  per  cent 
per  annum  from  April  19, 1915,  and  for  costs: 

NOW,  THEREFORE,  by  virtue  of  the  law  and 
by  reason  of  the  premises  aforesaid,  it  is  considered 
by  the  Court  that  United  States  of  America,  plain- 
tiff, do  have  and  recover  of  and  from  Illinois  Surety 
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Company,  a  corporation,  defendant,  the  sum  of  Six 
Thousand  Seven  Hundred  Ninety- eight  and  no/100 
($6,798.00)  Dollars,  together  with  its  costs  herein 
expended  taxed  at  $29,10. 
Judgment  entered  March  13,  1917. 

WALTER  B.  MALING, 

Clerk. 
A  true  copy.     ATTEST: 
[Seal]  WALTER  B'.  MALING, 

Clerk. 
[Endorsed] :  Filed  Mar.  13, 1917.     Walter  B.  Mal- 
ing.  Clerk.     [21] 


In  the  Southern  Division  of  the  United  States 
District  Court,  for  the  Northern  District  of 
California,  Second  Division, 

No.  15,878. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  ILLINOIS  SURETY  CO.,  a  Corporation, 

^Defendant. 

Memorandum  on  Merits. 

RUDKIN,  District  Judge. 

This  is  an  action  by  the  United  States  to  recover 
the  amount  of  the  penalty  of  the  redelivery  bond, 
executed  by  the  defendant  as  surety  for  one  Pierre 
Grazi,  conditioned  that  Grazi,  or  the  defendant, 
would  redeliver  certain  theatrical  scenery,  proper- 
ties and  apparel  to  the  collector  of  the  port  of  San 
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Francisco,  and  enter  the  same  for  exportation  from 
the  United  States  within  six  months  from  the  date 
of  importation. 

It  appears  from  the  testimony  that  Grazi,  the  pro- 
prietor  of  a  theatrical  exhibition  at  San  Francisco, 
imported  from  the  Republic  of  France  to  the  United 
States,  certain  theatrical  scenery,  properties  and 
apparel,  that  such  properties  arrived  in  the  port  and 
collection  district  of  New  York,  in  the  State  of  New 
York,  on  the  4th  day  of  November,  1911,  and  were 
brought  thence  under  an  immediate  transportation 
order  to  the  port  of  San  Francisco,  where  the  same 
were  entered  on  the  11th  day  of  November,  1911,  as 
of  the  value  of  $5,000. 

For  reasons  not  entirely  clear  from  the  record, 
two  bonds  were  executed  to  the  Government  at  that 
time,  by  the  importer,  Grazi,  and  the  defendant  com- 
pany. The  first  for  $10,000',  under  [22]  section 
2899  of  the  Revised  Statutes,  which  provides  that 
the  collector  may,  at  the  request  of  the  owner,  im- 
porter,  consignee  or  agent,  take  bonds  with  ap- 
proved security  in  double  the  estimated  value  of  the 
merchandise  imported,  conditioned  that  it  shall  be 
delivered  to  the  order  of  the  collector  at  any  time 
within  ten  days  after  the  package  sent  to  the  public 
stores  has  been  appraised  and  reported  to  the  col- 
lector. The  second  for  $6,000,  under  paragraph  656 
of  the  Tariff  Act  of  August  5,  1909  (Fed.  Statutes, 
Annotated,  Supp.  1909,  page  794),  which  provides 
as  follows : 
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"Professional  books,  implements,  instru- 
ments, and  tools  of  trade,  occupation,  or  em- 
ployment, in  the  actual  possession  at  the  time 
of  arrival,  of  persons  emigrating  to  the  United 
States;  but  this  exception  shall  not  be  construed 
to  include  machinery  or  other  articles  imported 
for  use  in  any  manufacturing  establishment,  or 
for  any  other  person  or  persons  or  for  sale,  nor 
shall  it  be  construed  to  include  theatrical 
scenery,  properties  and  apparel;  but  such  ar- 
ticles brought  by  the  proprietors  or  manager  of 
theatrical  exhibitions  arriving  from  abroad,  for 
temporary  use  by  them  in  such  exhibitions,  and 
not  for  any  other  person,  and  not  for  sale,  and 
which  have  been  used  by  them  abroad,  shall  be 
admitted  free  of  duty  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe; 
J)ut  bonds  shall  be  given  for  the  payment  of  the 
United  States  of  such  duties  as  may  be  imposed 
by  law  upon  any  and  all  such  articles  as  shall 
not  be  exported  within  six  months  after  such 
importation ;  Provided,  that  the  Secretary  of  the 
Treasury  may,  in  his  discretion,  extend  such 
period  for  a  further  term  of  six  months  in  case 
application  shall  be  made  therefor." 
After  entry,  the  goods  were  appraised  according 
to  law  and  the  valuation  fixed  at  $15,558.  The  duty 
thereon  computed  according  to  law  was  $9,726. 
Upon  the  execution  of  the  latter  bond  the  goods 
were  surrendered  to  Grazi,  and  thereafter  and  within 
the  time  limited  by  law,  a  portion  thereof  of  the  ap- 
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praised  value  of  $3,617.34  were  delivered  to  the  Col- 
lector and  exported;  but  the  balance  of  the  goods, 
subject  to  a  duty  of  $6,108.66,  have  never  been  ex- 
ported from  the  United  States  or  delivered  over  for 
exportation.     [23] 

Although  there  is  little  controversy  over  the  ma- 
terial facts,  numerous  defenses  were  interposed  at 
the  trial  of  which  brief  reference  will  be  made. 

It  is  first  contended  that  the  existence  of  the  other 
bond  in  the  sum  of  $10,000'  given  under  section  2899 
of  the  Revised  Statutes  avoids  the  bond  now  in  suit. 
As  already  stated,  it  is  not  apparent  to  the  Court 
why  the  other  bond  was  taken.  That  bond  is  only 
required  where  goods  are  delivered  to  the  consignee 
pending  inspection  and  appraisement.  Here,  there 
was  no  delivery  of  the  goods  to  the  consignee  until 
delivery  was  made  under  the  bonds  in  suit,  so  that 
the  former  bond  never  became  operative,  never 
served  any  purpose,  and  cannot  defeat  the  present 
action. 

Again,  it  is  claimed  that  the  bond  in  suit  was  void 
because  Grazi  did  not  accompany  the  importation. 
If  we  concede  that  the  goods  should  not  have  been 
admitted  free  of  duty  unless  accompanied  by  the 
importer  or  manager,  nevertheless,  they  were  so 
admitted,  and  the  defendant  should  not  now  be  per- 
mitted to  go  behind  the  recitals  of  the  bond.  Again, 
it  is  claimed  that  the  Government  should  have  for- 
feited the  goods  for  undervaluation.  But  I  appre- 
hend the  right  of  forfeiture  was  given  for  the  pro- 
tection of  the  Government,  and  not  for  the  protec- 
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tion  of  the  importer  or  his  surety. 

It  is  suggested  that  the  goods  were  not  delivered 
to  Grazi,  but  to  members  of  the  troupe.  The  dehv- 
ery,  however,  to  Grazi  is  explicitly  admitted  in  the 
answer,  and  in  any  event  the  delivery  made  to  the 
members  of  the  troupe  with  his  consent  and  acquies- 
cence was  equivalent  to  a  delivery  to  him. 

It  is  claimed  that  the  surety  w^as  released  by  an 
unauthorized  extension  of  the  time  for  exportation 
of  the  goods.  This  defense  is  not  raised  by  the  an- 
swer, nor  is  it  supported  by  the  proof.  [24]  The 
only  evidence  of  such  extension  is  a  notation  on  the 
face  of  the  bond  made  some  time  after  its  execution, 
but  by  whom  or  when  made,  is  not  disclosed.  The 
defendant  also  interposed  the  statute  of  limitations 
as  a  defense.  The  statute  in  question  will  be  found 
in  Federal  Statutes,  Annotated,  Vol.  2,  page  761, 
and  provides  that  no  action  to  recover  any  pecuniary 
penalty  or  forfeiture  of  property  accruing  under  the 
customs  revenue  laws  of  the  United  States,  shall  be 
instituted,  unless  such  suit  or  action  shall  be  com- 
menced within  three  years  after  the  time  when  such 
penalty  or  forfeiture  shall  have  accrued.  It  is  at 
least  doubtful  whether  the  statute  has  any  applica- 
tion to  actions  upon  written  instruments,  but  in  any 
event  there  was  no  breach  of  the  condition  of  the  bond, 
until  there  was  a  failure  to  export  the  goods  one 
year  after  November  11,  1911,  and  this  action  was 
commenced  well  within  the  limits  prescribed  by  law 
thereafter. 

Some  complaint  is  made  as  to  the  manner  in  which 
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the  appraisement  was  made,  and  while  no  doubt 
there  were  some  irregularities  and  unusual  delay, 
I  cannot  say  that  it  effected  the  substantial  rights  of 
the  parties. 

As  already  stated,  the  bond  is  not  conditioned  as 
required  by  law,  as  it  is  conditioned  for  a  redelivery 
of  the  goods  and  not  for  the  payment  of  the  duties. 
But  as  said  by  the  Supreme  Court  in  the  United 
States  vs.  Dickerhoff,  202  U.  S.  302: 

"While  the  statute  does  not  provide  the  ex- 
press terms  for  a  bond  thus  conditioned,  it  seems 
to  be  well  settled  that,  although  not  strictly  in 
conformity  with  the  statute,  if  it  does  not  run 
counter  with  the  statute,  and  is  neither  malmn 
prohibitum  nor  malum  in  se,  it  is  a  valid  bond, 
although  not  in  terms  directly  acquired  by  the 
statute. 
Other  objections  are  urged  by  the  defendant,  but 
I  find  them  without  substantial  merit.    The  defend- 
ant obligated  itself  to  return  these  goods  or  to  cause 
them  to  be  returned  for  exportation.     [25]     It  has 
breached  that  condition  and  the  loss  to  the  United 
States  exceeds  the  penalty  of  the  bond. 

On  the  whole  I  find  that  there  is  no  substantial 
defense  to  the  action,  that  the  United  States  has 
been  damaged  in  excess  of  the  penalty  of  the  bond, 
and  judgment  will  go  in  its  favor  for  the  amount  of 
such  penalty. 

[Endorsed] :  Filed  March  13,  1917.  Walter  B. 
Maling,  Clerk.     [26] 
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In  the  Southern  Division  of  the  United  States 
District  Court,  for  the  Northern  District  of 
California,  Second  Division. 

Before  Hon.  FRANK  H.  RUDKIN,  Presiding. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ILLINOIS  SURETY  COMPANY,  a  Corporation, 

Defendant. 

Engrossed  Bill  of  Exceptions. 

BE  IT  REMEMBERED:  That  on  the  6th  day  of 
February,  A.  D.  1917,  the  above-entitled  cause  came 
on  for  trial,  before  the  Court  sitting  without  a  jury, 
a  trial  by  jury  having  been  waived  by  written  stipu- 
lation of  the  attorneys  for  the  respective  parties, 
Ed.  J.  Jared,  Esq.,  Assistant  United  States  Attorney 
appearing  on  behalf  of  the  plaintiff,  and  T.  C.  West 
and  F.  de  Journel,  Esqrs.,  appearing  on  behalf  of  the 
defendant. 

THEREUPON  the  following  proceedings  were 
had: 

Testimony  of  C.  L.  Marple,  for  Plaintiff. 

C.  L.  MARPLE,  a  witness  called  and  sworn  on  be- 
half of  the  plaintiff,  testified  in  substance  as  follows: 

I  am  now  and  have  been  for  close  to  28  years  a 
clerk  in  the  office  of  the  collector  of  customs  at  the 
Port  of  San  Francisco,  California.  I  was  such  dur- 
ing the  year  1911.     Now  handed  to  me  is  an  Entry 
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for  immediate  transportation  in  bond  of  passenger's 
baggage  witbont  appraisement,  with  the  number 
511,  which  is  a  record  of  the  collector's  office.    [27] 

The  plaintiff  offered  the  said  document  and  the 
same  was  admitted  in  evidence  and  marked  **Plff. 
Exhibit  1"  and  the  said  original  exhibit  is  hereto 
annexed  and  made  part  of  this  bill  of  exceptions. 

WITNESS.— (Continuing.)  This  is  an  entry  cov- 
ering 188  pieces  of  baggage  that  arrived  with  the 
passenger  on  the  steamer  "Caroline"  from  Havre, 
France,  and  this  baggage  was  transported  under 
bond  to  San  Francisco,  to  the  care  of  the  collector, 
for  entry  at  San  Francisco,  on  a  bond  which  is  of 
course  provided  by  the  regulations.  It  is  consigned 
to  the  collector  of  customs,  San  Francisco.  Appar- 
ently, Pierre  Grazi  was  the  consignee  of  these  goods. 
This  entry  is  dated  November  4th,  1911,  the  date  of 
the  arrival  of  the  vessel. 

The  COURT. — Q.  That  was  an  entry  made  in 
your  office  here  in  San  Francisco  ? 

A.  There  is  an  entry  based  upon  this.  I  under- 
stand that  the  4th  of  November  was  the  date  the 
goods  arrived  in  New  York  and  the  entry  was  made 
at  the  same  time.  It  is  here  stipulated  that  the  183 
packages  of  merchandise  covered  by  Plaintiff's  Ex- 
hibit No.  1  are  the  same  as  those  set  out  in  the  com- 
plaint. The  affidavit  attached  hereto,  on  the  entry, 
this  white  sheet,  was  presented  to  the  acting  deputy 
collector  of  customs,  at  the  customs-house,  duly 
signed  by  the  importer,  and  received  a  number,  the 
entry  number;  it  is  duly  sworn  to  before  the  Acting 
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Deputy  Collector,  T.  J.  Barry,  by  Pierre  Grazi,  the 
importer.  The  penal  bond  is  filled  out  and  signed 
by  Grrazi  as  principal,  and  the  Illinois  Surety  Com- 
pany as  surety.  This  is  the  penal  bond  for  redeliv- 
ery within  ten  days  after  return  of  the  appraise- 
ment. This  entry  is  the  official  entry  of  the  mer- 
chandise in  San  Francisco,  in  the  custom-house  and 
is  the  entry  upon  which  the  amount  of  duty  has  been 
determined  by  the  liquidating  [28]  clerk.  That 
liquidation  is  based  on  the  United  States  Apprais- 
er's advisory  classification  of  the  different  items,  and 
I  find  the  clerk  has  applied  the  proper  rate  of  duty  as 
provided  for  in  1909,  and  it  was  brought  into  this 
slip  of  paper  attached.  The  duty  here  amounts  to 
$9,726.16. 

Objected  to  by  defendant  as  not  being  the  official 
liquidation  and  not  the  original  liquidation  and  not 
the  best  evidence,  which  objection  the  Court  over- 
ruled, to  which  the  defendant  excepted  and  which  is 
herein  designated  as  error  No.  I. 

The  COURT. — Q.  Is  that  the  first  appraisement 
or  the  last  ? 

A.  The  only  appraisement. 

The  COURT.— Q.  I  thought  you  said  the  duty 
under  the  first  appraisement  was  $5,000. 

Mr.  JARED. — ^Yes;  that  was  estimated  by  the  im- 
porter and  the  duty  we  showed  upon  it  amounted  to 
this.  He  made  what  was  called  a  consumption 
entry. 

WITNESS.— (Continuing.)     The  amount  of  duty 
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upon  the  goods,  determined  upon  the  liquidation  was 

$9,726.16. 

There  it  was  stipulated  between  plaintiff  and  de- 
fendant that  of  the  goods  imported  and  entered  a 
certain  amount  w^as  redelivered  to  the  collector  of 
customs  and  exported  amounting  in  value  to  the  sum 
of  $5,852  upon  which  the  duty  was  $3,617.34. 

According  to  the  record,  I  know  that  Mr.  Grazi  got 
possession  of  these  goods — 

Defendant's  counsel  interrupting  witness  objected 
thereto  as  being  immaterial,  irrelevant  and  incompe- 
tent and  assuming  something  not  in  evidence,  there 
being  no  evidence  showing  that  Grazi  ever  got  these 
goods;  which  objection  was  overruled  and  defendant 
excepted. 

The  COURT.— He  is  asking  if  he  knows.  The 
witness  was  going  to  speak  from  the  record.  That 
is  apparently  the  only  information     [29]     he  has. 

Which  above  ruling  defendant  designated  as  error 
No.  3. 

WITNESS. — (Continuing  and  answering  ques- 
tion.) Grazi  apparently  got  the  goods  at  the  date  of 
entry.    I  have  no  personal  knowledge. 

Cross-examination. 
The  official  return  of  the  appraiser  is  noted  on  the 
invoice ;  I  believe  it  is  dated  January  8th,  1912.  The 
importation  was  November  4th,  1911.  These  figures 
are  based  upon  the  return  made  on  the  invoice,  and 
of  course  we  were  in  possession  of  the  entry  some 
time  in  the  liquidation  department,  but  the  liquida- 
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tion  was  officially  made  as  per  date  stamped  on  the 
entry,  which  is  September  4th ;  this  is  the  official  date 
of  liquidation,  September  4th,  1913. 

The    COURT.— Q.  That   was   almost   two   years 
after  the  importation? 

A.  Yes.    I  mean  by  that,  that  while  the  duties  w^ere 
not  computed  and  carried  out  in  detail  until  Sep- 
tember 4th,  1913,  the  goods  were  actually  appraised 
sometime  between  the  11th  of  November,  1911,  and 
January  8th,   1912.     From  the  records  they  were 
during  that  time  at  the  Valencia  Theatre.     The  rec- 
ords available  to  me  do  not  show  that  any  person 
connected  with  the  customs  department  was  in  charge 
of  the  goods.     It  is  not  the  custom  that  someone  will 
remain  in  charge  when  the  special  privilege  was 
given   to   make   the   examination  at  the   Valencia 
Theatre  and  said  privilege  was  given  by  William  B. 
Hamilton,  special  deputy.     I  understand  that  it  is 
the  practice  to  exact  from  the  importer  fees  where 
the  examination  is  made  at  other  places  than  the  Ap- 
praiser's Store.     I  should  judge  that  it  then  follows, 
of  course,  that  there  would  be  some  one  of  the  cus- 
toms officials  out  there  in  charge  of  these  matters  un- 
til the  appraisement  was  complete.     I  know  the  mode 
followed  by  the  customs  officials.     I  have  no  reason 
to  believe  that  any  different  custom  was  followed  in 
this  case  than  w^ould  be  in  any  outside  examination. 
[30] 

I  did  not  say  that  I  knew  whether  or  not  any 
one  was  in  charge  of  these  goods.  This  was  outside 
of  my  particular  duty.     Mr.  Maguire  could  tell  you 
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who  knew  that,  in  the  customs  department. 

The  COURT. — Q.  Does  the  Government  surren- 
der possession  of  these  goods  when  the  bond  is  taken  % 

Argument  by  respective  counsel. 

Mr.  JARED  (to  Witness).— Are  you  familiar 
with  the  ten-day  bond  that  was  given  in  this  case? 
Just  state  the  object  of  that  bond  if  you  know. 

Objected  to  by  defendant  because  the  bond  will 
speak  for  itself  and  can  be  construed  in  court  as  well 
as  by  customs  officials,  which  objection  was  over- 
ruled by  the  Court,  to  which  defendant  excepted, 
which  is  ruling  designated  as  error  No.  4. 

WITNESS. — (Continuing.)  This  penal  bond  was 
given  for  the  return  to  the  government's  custody  of 
any  of  the  goods  or  effects  in  the  possession  of  the 
importer  up  to  and  including  ten  days  from  the 
official  return  of  the  appraiser.  The  official  return 
of  the  appraiser  was  made  sometime  in  January, 
1912;  this  bond  lives  for  ten  days  after  the  date  of 
that  return ;  it  then  expires.  The  return  dated  Sep- 
tember 4th,  1913,  is  the  liquidation  based  on  the  ap- 
praiser's return  of  January  8,  1912.  This  bond  does 
not  last  until  ten  days  after  the  liquidation  of  the 
articles,  but  lasts  until  ten  days  after  the  return  of 
the  appraiser,  that  is  noted  on  the  invoice.  This  is 
the  official  invoice.  There  is  the  date  of  the  official 
return,  January  8th,  1912.  This  $10,000  bond  was 
good  for  ten  days  after  that. 
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Testimony  of  James  W.  Maguire,  for  Plaintiff. 

JAMES  W.  MAGUIRE,  a  witness  called  and 
sworn  on  behalf  of  the  plaintiff,  testified  in  substance 
as  follows  : 

I  am  from  the  appraiser's  office  and  have  been  con- 
nected with  it  for  25  years.  My  duty  there  is  to  ex- 
amine and  appraise  imported  merchandise.  This 
pro  forma  invoice  and  supplement  to  it  dated  on  the 
back  November  11th,  1911,  No.  15,888,  [31]  was 
filed  in  our  office.  This  invoice  consists  of  a  tabu- 
lated statement  of  the  contents  of  the  packages  that 
were  examined  at  the  Valencia  Street  Theatre  after 
November  11th,  consisting  of  183  packages  of  the 
Grazi  Opera  Company.  The  original  document  is 
the  first  sheet  of  this  paper.  It  consists  of  pro  forma 
invoice  lumping  183  packages,  without  specifying  the 
contents  of  any  of  the  packages,  at  a  valuation  of 
$5,000.  That  was  the  value  placed  by  the  importer. 
I  made  a  statement  to  the  people  of  the  opera  com- 
pany that  I  would  refuse  to  accept  this  paper  and 
that  we  would  have  to  have  a  detailed  statement  of 
each  particular  package.  Then  they  furnished  me 
a  memorandum  in  French.  The  different  people  did 
that — Mr.  Grazi  and  the  different  members  of  his 
troupe.  Each  one  furnished  me  an  entirely  different 
list  of  their  own  particular  possessions.  I  did  not 
raise  the  unit  of  value  of  any  of  those  articles  that 
were  submitted  to  me,  but  the  gross  amount  of  the 
merchandise  covered  was  in  excess  of  the  amount 
that  the  importer  declared  on  entry.  I  did  not  fix 
the  value,  each  statement  had  a  value  attached  to  it. 
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Those  values  aggregated  the  amount  that  I  finally 
returned.     It  was  something  like  $15,000  and  some 
odd.     I  went  out  to  the  opera  house  on  Saturday 
afternoon  and  was  asked  to  come  again  on  Sunday. 
These  packages  came  by  freight  from  New  York,  and 
by  some  mishap  or  bungling  on  the  other  end  of  the 
line,  all  the  personal  effects  of  the  entire  troupe,  of 
over  100  people,  were  in  this  baggage-car;  so  they 
had  nothing  at  all,  no  change  of  wearing  apparel,  no 
change  of  underclothing;  on  Sunday  w^e  went  out 
there  and  made  an  examination,  and  I  allowed  these 
people  to  take  their  own  personal  belongings ;  in  the 
trunks  they  had  the  individual  costumes  that  be- 
longed to  the  individual  actors ;  they  took  those  and 
took  them  to  the  hotel  where  they  lived.     I  met  Mr. 
de  Journel  while  this  transaction  was  going  on.     It 
is  my  impression  that  Mr.  de  Journal  did  all     [32] 
the  typewriting  on  these  papers  in  this  supplemental 
list,  or  had  it  done  in  his  office,  I  gave  him  the  pencil 
memorandum  and  he  made  up  this  list  for  me.     I  do 
not  think  there  is  any  article  in  that  invoice  that  is 
not  subject  to  duty.     Everything  here  is  simply  and 
purely  theatrical  effects.     I  do  not  remember  the 
date  that  I  was  up  at  the  theatre  a  time  or  two.     It 
was  immediately  after  the  arrival  of  the  goods  and 
before  they  were  opened.     I  do  not  know  w^hat  time 
those  goods  were  delivered  over  to  the  theatrical 
company  nor  do  I  know  the  date.    As  I  said,  the  dif- 
ferent stars  had  baggage  in  their  own  apartments  in 
different  hotels  where  they  were  living,  of  their  own 
particular  effects ;  that  is  the  theatrical  effects  that 
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belonged  to  them.     The  stock  for  the  chorus  was  in 

storage  in  the  room  specially  built  on  the  stage  of 

the  Valencia  Theatre.     I  do  not  know  where  the 

goods  were  taken  to  after  they  were  taken  out  of  the 

theatre. 

Cross-examination. 

By  some  mistake  some  of  the  private  wearing  ap- 
parel of  the  people  of  the  troupe  was  in  the  same  car. 
The  invoice  shows  the  number  of  packages  that  there 
were  in  that  car.  This  first  paper  referred  to  as  be- 
ing the  pro  forma  invoice  of  Mr.  Grazi,  states  all 
the  packages ;  183  packages  that  were  in  that  car ;  it 
does  not  give  the  detail  of  the  contents  of  the  pack- 
ages. In  some  of  the  trunks  there  were  personal 
effects  of  the  individuals. 

Q.  I  am  talking  about  some  of  these  packages 
which  contained  wearing  apparel  only  and  no 
theatrical  goods.  That  was  in  the  183  packages,  was 
it  not  ?        A.  That  is  my  impression ;  yes. 

Q.  As  a  matter  of  fact  all  that  they  did  with  these 
grips  and  packages  and  hampers  that  were  not 
theatrical  goods,  was  that  upon  being  opened  they 
w^ere  turned  over  to  them  because  they  were  not  duti- 
able.    Is  not  that  the  fact  ?     [33] 

A.  Everything  that  belonged  to  the  personal  mem- 
bers of  the  troupe  were  opened  that  day,  and  in  some 
of  the  packages  were  also  theatrical  effects  that  be- 
longed to  the  individuals;  the  stars  had  their  own 
costumes  and  these  costumes  were  taken  to  their 
hotels,  and  the  only  portion  of  the  theatrical  effects 
that  remained  in  the  theatre  w'ere  the  effects  that 
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they  had  in  the  little  room,  and  that  belonged  to  the 

chorus — chorus  costumes. 

The  COURT.— Q.  That  would  not  amount  to 
much  ? 

A.  I  don't  really  remember  how  much  it  amounted 
to ;  of  course  the  ballet  did  not  amount  to  much.  I 
do  not  claim  that  these  183  packages  were  all  theatri- 
cal costumes.  I  do  not  know;  I  do  not  remember, 
whether  or  not  some  of  them  had  no  dutiable  cos- 
tumes or  dutiable  theatrical  goods  in  them  at  all.  I 
could  not  remember  of  the  three  valises.  I  would  not 
say  at  the  present  time  whether  those  bundles  con- 
tained theatrical  goods  or  not.  I  know  that  some  of 
these  cases  contained  wearing  apparel,  private  wear- 
ing apparel  of  the  people  which  I  turned  over  to 
them,  also  the  whole  contents  of  the  packages.  I  al- 
lowed these  people  to  take  this  out  of  their  trunks, 
away  from  the  theatre  on  that  day.  I  am  pretty 
certain.  I  know  this  much,  that  the  inspectors  that 
were  there  said:  "Now  they  can  take  that  package," 
and  I  said:  "They  can  take  that  package."  They 
probably  would  be  the  men  to  tell  you  in  detail  what 
effects  they  did  take. 

The  COURT. — Q.  Have  you  any  personal  recol- 
lection of  it,  Mr.  Maguire  ? 

A.  My  impression  is  that  they  took  them.  I  refer 
to  the  theatrical  dutiable  goods.  Those  of  the  indi- 
vidual stars,  they  took  them  away.  That  is  my  im- 
pression now.  I  do  not  refer  now  to  the  delivery  to 
the  people,  on  the  8th  of  January  of  the  other  goods. 
I  mean  this  was  on  Sunday,  that  Sunday  I  went 
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there ;  I  forget  the  date ;  it  was  in  November,     [34] 
because  these  people  were  in  such  stress  for  a  change 
of  clothing;  they  probably  did  not  take  them  until 
Monday,  but  on  Sunday  I  was  there. 

The  COURT.— Q.  It  was  after  arrival  here? 

A.  Yes,  they  were  on  the  stage. 

It  is  my  statement  that  their  theatrical  goods  were 
delivered  to  them.  When  I  say  that  you  did  the 
typewriting  of  this  invoice  (to  Mr.  de  Journel)  I 
mean  that  it  was  done  by  your  office.  I  do  remember 
that  I  requested  somebody  to  attend  to  that  and  that 
you  took  a  typewriter  to  do  it.  It  had  to  be  trans- 
lated from  French,  from  the  original  memorandum  I 
had ;  you  translated  it  and  put  it  in  that  form.  The 
first  pages  of  that  invoice  represent  the  stock  or  in 
other  words  the  costumes  for  the  chorus  that  was  kept 
on  the  stage  of  the  theatre.  I  do  not  remember  re- 
questing that  a  special  room  be  built  with  a  lock  and 
key  on  it  and  that  all  these  things  be  put  in  there,  but 
there  was  a  room  of  that  description  there.  I  was 
not  responsible  for  it  at  all.  I  remember  that  room ; 
it  was  a  room  that  was  covered  with  canvas,  a  big  lock 
on  the  door;  it  was  not  secure  from  thieves;  they 
could  go  through  the  canvas  and  abstract  anything 
in  the  room,  if  they  wished.  I  do  not  remember  that 
a  man  was  kept  there  night  and  day,  from  the  custom- 
house— two  men.  That  had  nothing  to  do  with  my 
department.  My  department  was  the  appraisement 
of  these  goods.  I  do  not  remember  the  date  that  we 
were  through  with  the  appraisal ;  we  had  great  diffi- 
culty in  getting  these  different  lists  from  the  differ- 
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ent  people.    My  final  return  of  invoice  will  show  the 

date. 

The  COURT.— Q.  That  is  the  8th  of  January? 

WITNESS.— (Continuing.)     It  would  not  show 
the  return  of  the  individual  appraisal  of  the  artists' 
goods;  it  is  all  together;  that  is  the  final  return  of 
the  invoice.     I  did  not  say  that  after  I  appraised  the 
artists'  goods  they  took  them  to  their  hotel.     [35]    I 
said  this;  that  when  the  trunks  were  opened  on  the 
stage,  on  account  of  the  people  needing  their  cloth- 
ing, that  we  let  them  take  their  trunks,  and  in  those 
trunks    were    some    of    these    costumes.     I    just 
said  that  in  those  trunks  they  took  to  the  hotel  also 
were  personal  effects  and  stage  costumes.     It  was 
either  Sunday  or  Monday;  we  examined  them  on 
Sunday.     They  were   not   appraised  then  but   we 
glanced  over  them.     I  had  them  fixed  in  my  mind,  in 
a  way,  what  they  were.     I  do  not  go  to  the  respective 
hotels,  to  finish  my  appraisement  of  the  goods.     I 
saw  these  goods  after  that  Smiday.     I  saw  them  at 
different  times  on  the  stage  when  the  actors  were 
wearing  them;  on  the  back  of  the  people  wearing 
them ;  that  is  a  very  good  way  to  see  them.    The  only 
appraisal  that  was  done  about  these  goods  was  prior 
to  their  being  delivered  to  them  on  that  Sunday  and 
when  I  glanced  over  them  when  they  were  wearing 
them,  and  also  by  my  assistants ;  some  assistants  were 
helping  me,  as  you  will  remember.     That  is  the  only 
appraisal  that  was  done  about  these  artists'  goods. 
As  to  the  stock  goods  they  remained  there  at  the 
theatre  and  we  went  through  them  very  shortly;  I 
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think  we  looked  at  them  very  soon  after  they  were 
packed  and  placed  in  this  room.  I  did  not  find  out 
on  the  8th  of  January  that  there  was  $15,888.  I  did 
not  figure  up  the  invoice  at  all.  The  liquidating  de- 
partment figured  that.  Mr.  Marple  here  is  the  gen- 
tleman who  knows  about  that. 

The  COURT. — Q.  A  mere  matter  of  computation 
from  your  figures,  was  it  ? 

A.  All  we  did,  Judge,  was  to  certify  to  the  quantity 
and  unit  of  value;  we  did  not  compute  the  total 
amoiuit. 

The  COURT. — Q.  I  say  the  total  amount  is  a  mere 
matter  of  computation?        A.  That  is  all. 

WITNESS.  —  (Continuing.)  (To  Counsel.)  I 
knew  by  the  pro  forma  invoice  that  these  goods  had 
been  valued  at  $5,000. 

Q.  You  knew  equally  well  they  were  worth 
$15,888.     [36] 

A.  I  did  not  figure  it  up. 

Q.  You  never  knew  that  at  all  ? 

Mr.  JARED. — This  is  simply  arguing  with  the 
witness. 

Mr.  de  JOURNEL. — I  want  to  show  to  the  Court 
that  the  department  knew  before  the  delivery  of  the 
goods  they  were  worth  $15,888. 

The  COURT. — The  witness  told  you  he  never  com- 
puted the  amount  at  all. 

Mr.  de  JOURNEL. — I  want  to  know  when  the  de- 
partment acquired  knowledge  of  the  fact  that  these 
goods,  valued  at  $5,000  by  the  importer,  were  really 
worth  $15,888,  and  he  knew  it. 
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WITNESS.— (Continuing.)  They  knew  after  I 
returned  the  invoice.  The  8th  of  January.  Until  the 
8th  of  January  the  collector's  office  did  not  know. 

Re-examination  by  Mr.  JARED. 
The  red  writing  on  that  supplemental  invoice  is  the 
classification  of  the  article  in  the  hands  of  the  United 
States,  and  that  was  all  done  in  my  writing.  The 
tariff  law  requires  it.  I  said  a  few  minutes  ago  that 
Mr.  de  Journel  had  something  to  do  with  furnishing 
that  supplementary  list.  That  supplementary  list 
that  was  furnished  indicate  the  value  of  these  arti- 
cles. I  did  not  raise  the  value  of  these  individual 
articles,  the  units  at  all. 

Mr.  JARED.— Q.  Then  your  appraisement  was 
done,  as  you  said  a  little  while  ago,  by  looking  at  the 
garments  and  taking,  also,  the  supplementary  list  of 
values  furnished  by  Mr.  Grazi  and  Mr.  de  Journel; 
is  that  true'?        A.  Yes. 

Mr.  de  JOURNEL.— He  did  not  say  I  furnished 
anything.  He  said  my  office  furnished  some  type- 
writing. 

Mr.  JARED.— Q.  State  whether  or  not  Mr.  de 
Journel  was  interested,  and  if  he  was  around,  what 
part  he  took  in  the  transaction. 

Mr.  WEST.— We  object  to  that  as  immaterial,  ir- 
relevant and  [37]  incompetent;  there  is  no  evi- 
dence here  to  show  that  Mr.  de  Journel  at  any  time 
to  that  time  or  long  after  represented  the  Hlinois 

Surety  Company. 

Mr.  JARED.— Mr.  de  Journel  would  not  dispute 
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that,  I  suppose,  that  he  represented  not  only  Grazi 

but  the  Illinois  Surety  Co. 

Mr.  de  JOURNEL. — I  dispute  that  I  represented 
anybody  in  this  matter ;  I  represented  Mr.  Grazi,  to 
do  some  interpreting  for  him,  and  to  advise  him  in  a 
legal  way,  but  I  had  nothing  to  do  with  this.  As  to 
that  evidence,  I  will  ask  that  it  be  subjected  to  being 
stricken  out,  if  it  is  not  connected  up. 

WITNESS.— (Continuing.)  Mr.  de  Journel  was 
a  great  help  to  me  out  there.  I  showed  him  these 
French  papers  and  memoranda,  and  he  took  them 
and  made  a  transcript;  some  of  them  he  handed  to 
me  in  person,  and  some  he  sent  to  me.  I  don't  re- 
member whether  he  did  tell  me  exactly  who  he  was 
representing,  but  I  understood  Mr.  Grazi.  Upon 
that  supplementary  invoice  furnished  me  I  made  the 
appraisement,  as  well  as  the  examination  of  the 
goods.  Counsel  for  defendant  there  moves  that  the 
evidence  attempted  to  F.  de  Journel  assistance  with 
the  Illinois  Surety  Company  be  stricken  out  upon 
the  grounds  that  it  was  not  so  connected,  that  the 
defendant  was  the  Illinois  Surety  Company  only  that 
witness  testified  to  said  de  Journel  was  attorney  for 
Grazi  and  did  not  testify  that  he  was  made  attorney 
for  the  Illinois  Surety  Co. 

The  COURT. — The  testimony  will  stand  until  final 
argument. 

To  which  defendant  excepted;  which  ruling  is 
designated  as  error  No.  5. 

Mr.  JARED. — I  want  to  introduce  the  supplemen- 
tal invoice. 

Admitted  and  marked  Plffs.  Exhibit  3. 
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Testimony  of  C.  L.  Marple,  for  Plaintiff  (Recalled). 

C.  L.  MARPLE,  a  witness  for  tlie  plaintiff  being 
recalled  by  said  plaintiff,  testified  in  substance  as 
follows : 

The  liquidation  was  made  upon  the  invoice  as  pre- 
sented to  the  collector  by  the  appraiser,  with  all  of 
these  attached  sheets.  The  exhibit  that  you  hold, 
Plffs.  Exhibit  3. 

Testimony  of  Robert  Todd,  for  Plaintiff. 

ROBERT  TODD,  a  witness  called  and  sworn  on 
behalf  of  the  plaintiff,  [38]  testified  in  substance 
as  follows: 

I  am  from  the  adjuster's  office— the  same  office  as 
Mr.  Marple— adjuster  of  duties.  I  have  been  in  that 
position  8  years.  I  am  a  clerk.  I  recall  that  our 
office  gave  a  notice  of  the  liquidation.  I  have  the 
record  of  the  liquidation  and  can  give  the  date.  The 
book  that  I  am  reading  from  is  a  record  of  liquida- 
tions that  are  entered  here,  posted  daily,  on  a  bulle- 
tin-board. 

The  COURT.— Q.  Notice  to  the  importer? 

A.  Yes.  Notice  to  the  importer,  notice  that  it  was 
being  liquidated  during  the  day. 

The  COURT.— Q.  What  is  the  date  of  the  notice? 

A.  The  date  of  this  notice  is  September  4th,  1913. 

Mr.  JARED.— Q.  What  was  the  notice? 

Mr.  WEST  (to  Witness.)— Is  the  notice  written? 

A.  The  notice  was  written. 

Mr.  WEST.— The  notice  will  speak  for  itself. 

WITNESS.— (Continuing.)     This  is  the  official 
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record  of  liquidations  which  are  recorded  here  as  the 
liquidations  take  place  from  day  to  day.  From  this 
book  a  copy  was  made  by  me  of  the  exact  liquidations 
as  they  took  place.  This  copy  was  posted  on  the 
bulletin-board  on  the  general  floor  of  the  customs- 
house  ;  in  other  words,  notice  to  the  importer. 

Mr.  JARED. — Q.  What  does  that  notice  consist 
of? 

Mr.  WEST  (to  Witness.)— Q'.  Have  you  got  that 
notice?        A.  No. 

Mr.  WEST. — We  object  to  that  as  immaterial,  ir- 
relevant and  incompetent.  The  notice  should  be 
produced. 

WITNESS. —■  (Continuing.)  The  notice  was 
placed  on  the  bulletin-board  on  the  day  of  the  liquida- 
tion, usually  in  the  afternoon  before  the  close  of  busi- 
ness, and  remained  there  for  a  period  of,  I  should 
say,  two  weeks,  after  that  time  they  were  usually 
taken  or  taken  down  and  used;  we  have  been  accus- 
tomed to  use  them  for    [39]    office  paper. 

The  COURT.— Q.  They  are  not  preserved? 

A.  No,  they  are  not  preserved.  I  know  of  my  ow]i 
personal  knowledge,  from  leaving  my  record  there, 
that  notice  was  put  up. 

Mr.  JARED.— Q.  What  did  it  consist  of? 

Mr.  WEST. — At  this  time  we  interpose  the  objec- 
tion as  irrelevant,  immaterial  and  incompetent,  be- 
cause this  is  not  the  notice  that  is  contemplated  by 
law ;  the  law  says  it  shall  be  mailed  to  the  last  known 
address  of  the  importer.     There  is  no  provision  in 
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the  law  for  posting  of  this  notice  that  we  have  been 

able  to  find  at  all. 

Which  said  objection  of  the  defendant  was  over- 
ruled by  the  Court,  to  which  the  defendant  excepted, 
which  ruling  is  designated  as  error  No.  6. 

Cross-examination. 

WITNESS.— This  one  here  is  the  entry.  This 
liquidation  duty  we  have  here  $9,726.16;  those  figures 
were  taken  from  the  original  entry.  Yes,  taken 
from  the  original  entry.  That  is  the  liquidation  that 
is  made  out  here ;  yes,  taken  from  the  entry.  I  mean 
by  the  original  entry  the  original  entry  such  as  you 
have  there.  The  original  entry  is  the  document  that 
is  shown  here — the  figures  referred  to  here — when 
this  estimate  was  put  down  at  $3,000.  I  took  the  fig- 
ures of  this  $9,726.16  from  the  entry. 

The  COURT. — Q.  From  the  report  for  the  ap- 
praisers 1 

A.  Of  course  it  eventually  came  from  the  apprais- 
ers, but  I  took  that — that  is  figured  in  the  collector's 
office.  After  the  appraisement.  It  is  taken  from 
the  record  of  the  appraisal. 

The  information  for  this  figure  was  derived  from 
these  papers  which  show  this  duty  to  be  $9,726.16 
from  the  entry.  The  entry  that  I  got  it  from  was 
made  on  November  11th,  1911.  [40]  This  entry  of 
November  11th,  1911,  showed  the  liquidated  amount 
of  the  duty  amounted  to  $9,726.16. 

The  COURT. — ^^Q.  The  liquidation  was  made  until 
after  that  date,  though,  was  it?  At  least  it  was  not 
reported  to  your  office  I 
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A.  The  liquidation,  what  we  would  call  the  final 
liquidation,  was  on  September  4,  1913;  that  is  the 
record  of  official  liquidation. 

Mr.  WEST.— Q.  Was  there  anything  in  the  cus- 
toms office  as  of  date  November  11th,  1911,  to  indi- 
cate in  any  manner,  then,  that  the  duty  of  these 
goods  w^as  $9,700  and  odd  ? 

A.  That  is  a  question  that  I  could  not  answer;  that 
would  be  up  to  other  officials. 

Q.  Is  it  not  a  fact  that  the  entry  of  November  11, 
1911,  according  to  these  figures  here,  showed  the 
duty  to  be  $3,000  ? 

A.  It  showed  the  estimated  amount  of  duty. 

Q.  That  entry  of  $3,000  is  a  figure  that  is  derived 
from  the  papers  of  November  11,  1911? 

A.  That  is  from  the  date  of  entry,  but  the  other 
comes  from  the  liquidation  of  the  invoice. 

Mr.  JARED. — I  want  to  ask  you:  I  hand  you  here 
a  pro  forma  invoice  and  liquidation  attached  thereto : 
Did  you  have  that  in  your  possession  at  the  time,  be- 
fore you  made  this  entry  ? 

A.  Yes,  that  is  where  I  made  my  entry  based  upon 
that  liquidation,  from  this  entry. 

The  COURT. — Q.  Why  was  the  entry  made  so 
long  afterwards  ? 

A.  That  would  be  up  to  somebody  else  to  answer 
that. 

Mr.  JARED. — I  want  to  read  this  into  the  record. 
In  the  Column  ^' Entry  No,"  158  in  the  column  "Im- 
porter" Pierre  Grazi.  In  the  column  "Name  of 
Vessel"    rail.    jEn   the   column   "date    of   Entry" 
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November  11,  1911.  In  the  column  "Estimated 
duty"  $3,000.  In  the  cohimn  "Liquidated  duty'' 
$9,726.16.  That  is  from  the  customs-house  record, 
on  page  headed  "Record  of  entries  and  estimated 
[41]  duties"  on  one  page,  and  then  on  the  next 
page,  right  hand,  "Liquidated  September  4,  1913," 
and  in  the  column  "Date  of  payment"  it  is  vacant. 

Mr.  de  JOURNEL.— It  should  not  be  that  much 
there,  because  we  paid  $3,617,  and  it  is  not  recorded 
there ;  by  v^ay  of  returned  goods. 

WITNESS.— (Continuing.)  I  said  that  on  the 
4th  of  September,  1913,  following  this  entry,  I  posted 
a  notice  at  the  customs-house.  That  is  all  I  did  in 
connection  with  the  notice.  It  was  my  duty  to  make 
these  entries  in  this  book. 

I  was  the  only  person  authorized  to  do  it  at  the 
time,  and  the  only  person  who  at  the  time  was  au- 
thorized to  post  the  notice.  No  one  else  in  the  office 
did  anything  of  that  kind.  If  any  notice  was  given, 
the  notice  I  gave  was  by  posting. 

Testimony  of  Thomas  W.  Scott,  for  Plaintiff. 

THOMAS  W.  SCOTT,  a  witness  called  and  sworn 
on  behalf  of  the  plaintiff,  testified  in  substance  as 
f  oUows : 
(Interrogated  by  Mr.  BROWN.) 

I  am  employed  in  the  customs  service  in  San  Fran- 
cisco. I  have  been  employed  here  over  30  years.  I 
have  been  the  bond  clerk  for  the  last  ten  years. 

Mr.  JARED  (to  Counsel  for  Defendant)  .—Will 
you  admit  the  execution  of  that  bond  and  dehvery 
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you  admitted  in  your  answer  as  to  the  execution  of 
it? 

Mr.  WEST. — We  will  admit  this  is  the  signature 
of  the  Illinois  Surety  Company. 

Mr.  JARED. — We  will  go  ahead  and  prove  it  then. 

The  COURT. — Is  the  execution  of  the  bond  de- 
nied? 

Mr.  JARED. — They  deny  in  their  amended  an- 
swer that  it  was  delivered,  and  we  were  just  intro- 
ducing this  to  show  it. 

Mr.  WEST. — You  are  not  offering  the  bond  in  evi- 
dence now  ? 

Mr.  JARED.— No. 

The  COURT. — I  think  the  possession  of  the  bond 
by  the  Government  is  prima  facie  evidence  of  deliv- 
ery.    [42] 

iMr.  WEST.— We  will  admit  that  they  got  that 
bond  on  the  11th  of  November,  1911. 

Mr.  BROWN.— Will  you  admit  the  delivery  ? 

Mr.  WEST. — We  handed  it  over  to  the  Govern- 
ment.    I  suppose  that  will  be  sufficient. 

The  COURT.— If  the  bond  was  handed  over  to  the 
Government,  that  is  delivery,  all  right. 

Mr.  de  JOURNEL. — To  make  it  plain,  there  is 
just  this  point:  that  there  was  at  that  time  only  the 
one  bond  for  $10,000  and  this  bond  was  to  take  effect 
after  the  other  bond  had  lapsed,  because  the  con- 
sideration of  this  bond  was  the  delivery  of  the  goods 
to  Grazi;  so,  if  we  can  prove  that  these  goods  were 
not  delivered  by  the  custom-house  officials  luitil 
January  8th,  1912,  although  they  had  the  custody  of 
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this  bond,  as  they  had  also  the  custody  of  the  goods, 
there  could  not  be  an  actual  delivery  of  the  bond,  so 
that  there  was  no  consideration  for  the  bond  to  put 
it  in  force  and  effect. 

Mr.  JARED. — I  assume  that  the  defendant  admits 
the  delivery  of  this  bond  sued  on. 

Mr.  WEST. — No.  Looking  at  this  bond  now,  this 
is  not  the  bond  sued  on  at  all.  There  are  things  in 
this  bond  not  in  ours. 

Mr.  BROWN.— You  have  a  copy  of  the  bond  ? 

Mr.  WEST.— It  is  not  this  one  at  all. 

The  COURT.— If  you  admit  that  the  bond  was 
signed  by  you  and  turned  over  to  the  Government, 
that  is  all  the  Government  is  able  to  prove,  anyhow. 

Mr.  WEST. — Yes;  we  will  reserve  the  right  to  ob- 
ject to  this  bond  if  this  is  what  they  are  going  to  base 
this  case  on — we  reserve  the  objection  to  the  admis- 
sibility of  that  document,  because  it  is  not  the  docu- 
ment referred  to  in  the  pleadings. 

The  COURT. — If  you  admit  the  one  referred  to  in 
the  pleadings,  [43]  I  do  not  care  what  the  books 
shows. 

To  which  ruling  of  the  Court  the  defendant  ex- 
cepted and  which  ruling  is  designated  as  error  No.  7. 

Mr.  WEST.— We  do  not  admit  the  efficacy  of  it. 
We  admit  it  was  delivered. 

THE  PLAINTIFF  RESTS. 

Mr.  WEST. — May  it  please  your  Honor,  just  be- 
fore the  noon  adjournment,  so  as  to  make  the  record 
clear,  we  admitted  that  the  defendant  executed  a 
certain  bond,  but  when  the  bond  was  produced  here 


The  United  States  of  America.  51 

I  notice  that  it  is  not  the  bond  that  is  referred  to  in 
the  pleadings,  and  relying  on  paragraph  4  of  our  an- 
swer, I  am  going  to  ask  your  Honor  to  indulge  me  in 
withdrawing  the  admission  of  delivery.  Of  course, 
we  admit  there  was  a  bond  executed  along  the  terms 
of  the  pleading  here,  but  in  paragraph  4,  on  page  3 
of  the  amended  answer,  we  allege  as  follows: 

''In  answer  to  paragraph  6  of  the  complaint, 
.  defendant  admits  that  it  executed  as  surety,  the 
bond  therein  set  forth  but  denies  that  said  bond 
was  delivered  as  alleged  or  at  all,  and  avers  that 
said  bond  is  null  and  void  and  of  no  force  and 
effect." 

So  I  w^ould  like  to  withdraw  the  admission  that  the 
bond  was  actually  delivered,  in  so  far  as  the  word 
"delivered"  has  any  legal  significance. 

The  COURT. — I  did  not  understand  that  you  ad- 
mitted it  was  legally  delivered ;  you  admitted  it  was 
passed  over  to  the  Government,  however. 

Mr.  WEST. — That  was  my  understanding,  but  for 
fear  the  Court  did  not  understand  that  entirely,  or 
was  misled  by  that,  we  admit  that  the  Government 
has  it  in  its  possession,  but  the  delivery  of  the  bond 
we  do  not  admit. 

Mr.  BROWN. — The  paper  was  physically  deliv- 
ered into  the  custody  of  the  collector,  was  it  not  ? 

Mr.  WEST. — ^Of  course,  the  paper  was  physically 
delivered     [44]     to  the  Government. 

Mr.  JARED.— We  had  on  the  stand  Mr.  Scott,  to 
prove  by  him  and  also  to  put  in  evidence  the  original 
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bond,  and  if  that  is  denied,  that  the  bond  that  we 
have  set  in  our  pleading — 

The  COURT. — He  admits  that  was  handed  over. 

Mr.  WEST. — Do  not  be  deceived  on  this  point,  Mr. 
Jared;  we  do  not  admit  that  the  bond  that  you  have 
produced  to-day  is  the  bond  referred  to  in  this 
pleading  at  all,  because  there  are  some  changes  in 
that  bond  since  we  signed  it. 

The  COURT. — You  admit  the  execution  of  the 
bond  which  is  attached  to  the  complaint;  whether 
that  is  the  same  one  that  is  offered  in  evidence  or  not, 
I  dont  know. 

Mr.  WEST. — It  might  be  compared  with  the  other, 
because  it  might  make  a  difference  in  the  proof,  on 
account  of  the  change  made  since  signature. 

The  COURT. — ^You  admit  specifically  the  execu- 
tion of  the  particular  bond  which  is  attached  to  the 
complaint. 

Mr.  WEST.— Yes.  We  will  caU  on  the  Govern- 
ment at  the  proper  time  to  produce  this  bond  that  we 
executed. 

The  COURT. — Under  the  pleadings,  of  course  that 
is  not  in  issue  at  all.  You  admit  you  executed  a 
bond? 

Mr.  WEST. — We  admit  we  executed  a  bond  in  this 
form,  but  if  it  is  shown  for  the  first  time  that  this 
bond  was  changed  since  we  executed  it,  then,  of 
course,  that  would  have  the  legal  effect  of  releasing 
the  surety,  and  we  might  have  to  ask  leave  to  amend 
the  answer. 
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The  COURT.— That  is  not  the  defense  you  have 
interposed  at  all;  on  the  contrary,  you  have  ex- 
pressly admitted  the  execution  of  the  particular 
bond  attached  to  the  complaint. 

Mr.  WEST. — In  case  the  evidence  shows  that  this 
bond  that  they  have  has  been  changed,  because  it  has 
been  changed  without  our  knowledge  or  consent, 
then  of  course  we  are  going  to  ask  leave  to  amend 
our  answer  to  conform  with  the     [45]     proof. 

The  COURT. — You  would  have  to  ask  leave  first, 
because  the  proof  would  not  be  admissible  until  the 
pleadings  were  amended  to  meet  that  issue. 

Mr.  WEST. — At  this  time  I  ask  leave  to  file  an 
amended  answer  setting  up  that  there  has  been  a 
change  in  the  bond  referred  to  in  the  complaint,  and 
the  surety  is  released.     I  can  file  a  formal  answer. 

Mr.  JARED. — Will  you  state  how  it  has  been 
changed  ? 

Mr.  WEST. — I  see  by  this  bond  in  the  pleadings  it 
is  stated  that  we  gave  this  bond  on  the  11th  of  Novem- 
ber to  return  these  goods,  a  redelivery  bond  to  re- 
turn the  goods  in  six  months ;  it  alleges  that  we  had 
an  extension  of  six  months,  bringing  it  up  to  the  11th 
of  November,  1912.  On  the  bond  I  saw  this  morning 
there  is  a  further  extension  of  six  months.  We  do 
not  know  anything  about  that.  We  think  they 
changed  the  conditions  of  the  bond.  If  the  Govern- 
ment changed  it  after  signature,  I  think  it  releases 
the  security.  It  might  hold  the  principal  but  not 
the  surety. 
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The  COURT. — Do  you  mean  that  they  changed  the 
bond  itself,  or  that  they  committed  some  act  which 
released  the  surety? 

Mr.  WEST. — The  exact  facts  are  these,  that  on 
this  bond  that  they  produce  this  morning,  it  is  not 
mentioned  in  the  pleadings  at  all  that  there  has  been 
an  extension  granted  for  six  months  from  and  after 
the  11th  of  November,  1912,  which  was  the  expira- 
tion of  the  extension  which  we  admitted  in  our 
pleading. 

The  COURT.— Is  that  in  the  bond,  itself? 

Mr.  WEST.— In  the  bond  itself.  I  just  noticed 
that  a  moment  before  the  adjournment.  Defendant 
asks  leave  now  to  file  a  formal  answer  setting  up 
that  the  bond  has  been  changed  since  execution  by 
the  surety  company.  It  might  still  [46],  hold  the 
principal  but  not  the  surety.  We  are  only  repre- 
senting the  surety  company  in  this  case. 

The  COURT.— Any  objection  to  that? 

Mr.  JARED.— No  objection. 

Mr.  WEST. — We  ask  leave  to  file  an  amendment; 
I  now  file  a  formal  amendment. 

The  COURT.— Very  well. 

Mr.  WEST.— With  that  clear  in  the  mind  of  the 
Court  I  now  at  this  time  move  for  a  nonsuit,  and  for 
judgment  for  the  defendant  on  the  following 
grounds:  First,  that  this  bond  is  not  the  bond  con- 
templated by  law.  There  is  no  authority  for  the 
Government  to  accept  such  a  bond  in  view  of  the  evi- 
dence that  was  produced  at  this  trial  in  this,  that  the 
bond  for  redelivery  could  only  be  given  by  a  person 
who  actually  accompanied  the  goods  from  the  for- 
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eign  country,  on  the  identical  ship  that  it  comes  in  on. 
I  am  not  quoting  the  authorities  now;  we  will  take 
them  up  later.  That  the  evidence  in  this  case  shows 
that  Grazi  w^as  here  in  San  Francisco  prior  to  the 
11th  of  November,  and  that  these  goods  came  from 
France  in  the  custody  of  one,  Magagno. 

The  COURT. — That  does  not  appear  in  the  testi- 
mony up  to  date,  does  it? 

Mr.  WEST. — The  affidavits  produced  show  that. 
The  documents  show  further  that  the  owner  of  these 
goods  was  one  Barisseau;  that  they  came  here  ac- 
companied by  Magagno  from  Paris  on  a  certain  ship 
arriving  in  New  York  on  the  4th  of  November,  1911, 
and  that  Grazi  was  here  prior  to  that  and  did  not  ac- 
company them  upon  that  ship.  The  second  ground 
is  that  the  evidence  shows  that  there  was  no  delivery 
of  these  goods  under  the  $6,000  bond. 

The  COURT. — As  I  said  to  you  this  morning,  I 
would  not  grant  [47]  the  motion  for  a  nonsuit  un- 
less it  was  entirely  clear  that  the  Government  had  no 
case  at  all.  ; 

Mr.  WEST. — I  will  state  these  grounds  and  will 
argue  them  later. 

The  COURT. — If  you  intend  to  rely  on  your  mo- 
tion, I  will  consider  it,  but  if  you  intend  to  go  ahead 
and  offer  your  proof  you  will  waive  your  motion  for 
a  nonsuit. 

Mr.  WEST. — I  will  state  for  the  sake  of  the  record 
the  grounds. 

The  COURT. — If  you  go  ahead  and  offer  your  tes- 
timony you  waive  your  motion  for  a  nonsuit. 
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Mr.  WEST.— I  quite  realize  that,  but  I  will  state 
them  briefly.  The  second  ground  is  there  was  no  de- 
livery under  the  $6,000  bond;  if  there  was  any  deliv- 
ery it  was  under  the  $10,000  bond  which  the  evidence 
shows  was  given  on  the  same  date,  and,  therefore, 
there  was  no  consideration  for  this  $6,000'  bond; 
third,  that  the  evidence  shows  in  this  case  that  be- 
tween the  11th  of  November  and  after  the  date  the 
bond  in  question  is  given,  and  prior  to  the  8th  day 
of  January,  1912,  the  Government  discovered  that 
these  goods  were  grossly  underestimated,  to  wit,  to 
the  extent  of  about  300%,  and  that  it  became  their 
duty  to  then  confiscate  these  goods.  Fourth,  that 
the  Grovemment  did  not  exercise  the  privilege  at  the 
time  and  confiscate  the  goods  as  shown  by  the  evi- 
dence. Fifth,  that  the  goods  were  never  delivered 
to  Grazi  under  any  circumstances,  or  to  the  owners, 
as  shown  by  the  testimony;  that  the  owners  had 
made  out  lists  showing  what  they  owned,  and  upon 
these  lists  and  the  estimate  they  were  delivered  to 
the  owners  on  or  about  January  8th,  1912.  Sixth, 
that  the  Government  had  notice  that  Grazi  did  not 
own  these  goods  at  the  time  the  bond  was  given  on 
the  11th  of  November  by  reason  of  documents  that 
accompanied  them  showing  that  they  were  imported 
by  Magagno,  and  belonged  [48]  to  Barisseau. 
They  again  had  full  notice  of  the  appraisement  that 
was  made  after  the  11th  of  November  and  prior  to 
the  8th  of  January,  1912.  Those  are  the  grounds  of 
the  motion  for  a  nonsuit.  Of  course,  there  is  a  ques- 
tion of  whether  we  waive  them  by  introducing  evi- 
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dence.     I  would  like  to  make  that  motion  at  this 

time. 

The  COURT. — There  is  no  question  about  the 
waiver  of  the  motion.  The  motion  will  be  denied. 
That  is,  I  deny  the  motion  under  the  assumption 
that  you  are  going  ahead  with  your  proof.  Of 
course,  if  you  are  going  to  rest  on  it  I  will  hear  from 
you. 

Mr.  WEST. — We  will  go  on  with  our  proof. 

To  which  ruling  of  the  Court  the  defendant  ex- 
cepted and  said  ruling  is  designated  as  error  No.  9. 

Testimony  of  Charles  T.  Hughes,  for  Defendant. 

CHARLES  T.  HUGHES,  a  witness  called  and 
sworn  on  behalf  of  the  defendant,  testified  in  sub- 
stance as  follows : 

I  was  general  agent  of  the  Illinois  Surety  Com- 
pany in  the  month  of  November,  1911.  I  remember 
giving,  on  the  11th  of  November,  1911,  a  bond  on  be- 
half of  Pierre  Grazi,  in  which  the  Illinois  Surety 
Company  was  surety,  for  the  redelivery  of  certain 
theatrical  goods.  That  bond  is  for  $6,000.  Simul- 
taneously with  the  giving  of  this  bond  two  other 
bonds  were  given  at  the  same  time.  One  was  a  bond 
in  the  sum  of  $6,000  to  produce  the  invoice,  and  the 
other  was  in  the  same  form,  a  penal  bond.  The 
amount  of  the  bond  known  as  the  penal  bond  was 
$10,000.  I  am  familiar  with  bonding  in  these  mat- 
ters. I  have  had  about  twenty  years'  experience. 
I  have  not  in  mind  the  conditions  of  the  bond  for 
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$10,000.  It  is  ordinarily  known  as  a  penal  bond; 
my  understanding  of  it,  however,  was  that  it  was 
given  to  cover  the  period  of  appraisement,  tem- 
porary period  of  appraisement  [49]  being  made 
outside  of  the  bounds  of  the  warehouse  or  in  the 
customs-house.  (It  is  there  admitted  that  the  bond 
speaks  for  itself.)  At  the  time  that  I  gave  that 
$10,000  bond  on  the  same  day  I  gave  two  $6,000 
bonds,  one  for  redelivery  and  one  to  produce  the  in- 
voice. This  redelivery  bond  shows  in  my  own  writ- 
ing the  signature  of  the  Illinois  Surety  Company. 

The  COURT.— That  is  the  original? 

Mr.  WEST.— Yes,  I  think  it  is. 

WITNESS.— (Continuing.)  At  the  time  I  exe- 
cuted this  bond  I  don't  think  the  notation  was  on  it: 
''Ex.  6  months  to  November  11th,  1912."  I  think 
that  refers  to  an  extension  thereafter  granted.  That 
was  an  extension  that  was  granted  at  the  expiration 
of  the  first  six  months.  That  is  the  second  extension 
granted. 

Q.  In  pencil  marks  here  there  are  two  notations, 
extended  six  months,  to  November  11,  1912.  Now,  I 
ask  you  as  to  this  writing  in  ink.  ''Extended" — I 
don't  know  what  that  first  w^ord  is — "Extended  six 
months  to  June  11th,  1913" — was  that  on  the  bond 
at  the  time  you  executed  it  ? 

A.  I  could  not  positively  say  whether  it  was  or 
was  not.     I  have  not  any  recollection  of  it. 

Q.  Mr.  Hughes,  there  has  been  some  evidence 
given  this  morning  that  this  stuff  was  afterwards 
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appraised,  was  appraised  prior  to  the  8th  of  January, 
1912,  liquidated  apparently  on  the  4th  of  September, 
1913;  did  you  ever  receive  any  notice  that  the  stuff 
was  appraised  on  September  4th,  1913,  and  the 
duties  fixed  at  $9,000  and  some  odd? 

A.  No,  I  have  not  any  knowledge  of  that.  I  think 
the  first  suggestion  of  liquidation  or  of  the  penalty 
was  at  the  time  of  the  demand  from  the  collector  of 
customs.     I  don't  remember  just  when  that  was. 

The  COURT. — That  was  when  the  suit  was  com- 
menced, was  it  %    [50] 

A.  No,  I  think  it  was  sometime  previous  to  that. 
I  think  his  letter  was  referred  by  me  to  the  office  of 
Gavin  McNab,  general  counsel  for  the  company,  and 
thereafter  there  was  some  conference  between  the 
district  attorney's  office  and  McNab 's  office.  I  think 
it  is  quite  sometime  sooner  than  January  9th,  1915. 
It  was  in  advance  of  three  or  four  months  before 
April,  1915,  because  there  was  a  conference  between 
the  general  counsel  for  the  company  and  the  district 
attorney.  I  think  that  the  first  intimation  that 
I  had  that  the  goods  had  been  appraised  at  $9,000 
and  that  the  duty  on  them  had  been  fixed  at 
($9,000)  was  the  demand  by  the  Government  for  the 
payment. 

The  COURT.— That  was  long  after  the  date  fixed 
by  counsel'? 

A.  Yes.  If  I  had  received  any  notice  I  would 
have  it  in  my  files.     I  could  not  find  any. 

Q.  Did  you  or  did  you  not  receive  any  notice  on  or 
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before  September  4,  1913,  that  the  duty  on   these 

goods  was  fixed  at  $9,000  ? 

The  COURT. — He  has  answered  that  question. 

Mr.  WEST. — As  long  as  that  is  clear  in  your 
Honor's  mind,  very  well. 

WITNESS.— (Continuing.)  At  the  time  I  gave 
bond  for  $6,000  redehvery  bond  or  representative  of 
the  surety  company,  as  to  the  value  of  this  goods,  it 
was  stated  on  the  bond — my  understanding  of  the 
value  of  the  property  was  that  it  was  $5,000.  K  the 
Illinois  Surety  Company  had  known  that  these  goods 
were  of  a  greater  value  than  $5,000,  it  would  not 
have  given  the  bond.  That  was,  under  the  circum- 
stances, the  utmost  limit  of  a  bond  of  that  kind  it 
would  give.  My  understanding  of  what  the  figures 
$3,000  and  $6,000  in  the  upper  left-hand  corner  of 
this  bond  are,  is  that  the  $3,000  is  the  duty  upon  the 
valuation  of  the  goods,  and  the  $6,000  is  double  the 
duty,  being  the  penalty  of  the  bond. 

The  COURT.— That  was  estimated  on  the  $5,000? 

[51] 

Original  bond  offered  in  evidence  admitted  and 
marked  as  Defendant's  Exhibit  "A." 

Cross-examination. 
At  the  time  that  this  bond  was  executed,  I  had  an 
unlimited  power  of  attorney  for  the  company  in  the 
state  and  the  power  to  execute  this  bond.  I  stated 
that  there  had  been  one  extension  of  the  bond  of  six 
months.  The  bond  first  gave  six  months  to  export 
these  goods  and  there  was  another  extension  making 
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it  twelve  months.  If  the  bond  was  made  November 
11,  1911,  that  one  year  would  extend  it  up  to  Novem- 
ber 11,  1912.  I  do  not  think  that  within  that  year 
I  knew  of  the  amount  of  the  invoice  that  was  made 
by  the  Government.  I  do  not  have  any  recollection 
now  of  having  known  it.  I  do  not  recall  whether  I 
did  know  or  not.  I  made  an  affidavit  in  conjunction 
with  a  petition  for  cancellation.  (Witness  being 
shown  the  affidavit.)  That  is  my  signature.  That 
is  the  affidavit  that  I  made.  The  date  is  April  29th, 
1912. 

Mr.  JARED. — I  will  ask  you  if  you  made  this  affi- 
davit: "That  this  affiant  is  informed  and  believes 
that  at  the  time  of  the  entry  of  these  goods,  the  stated 
and  appraised  value  was  and  is,  greatly  in  excess  of 
the  actual  value  of  said  goods,  but  Pierre  Grazi  and 
his  attorney,  after  taking  the  matter  into  considera- 
tion, and  owing  to  the  fact  that  Mr.  Grazi  was  then 
in  good  financial  circumstances  did  not  fully  consider 
the  said  item  of  valuation  in  making  the  declaration 
of  the  said  valuation." 

A.  Evidently. 

Q.  Then  you  knew  at  that  time  what  the  goods  had 
been  appraised  at? 

A.  I  probably  did.  I  did  take  a  part  in  having  a 
lot  of  these  goods  collected  and  exported  or  returned 
to  the  Government.  I  think  that  it  was  either  within 
the  year  of  the  life  of  this  bond  or  during  the  second 
extension,  within  the  life  of  the  bond. 

Q.  I  will  ask  you  if  you  did  not  permit  them  to 
take  certain     [52]     goods  with  them  as  you  stated? 
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The  COURT.— Q.  During  the  life  of  the  bond? 

Mr.  JAR  ED. — Yes,  certain  goods.  I  will  read 
here  and  see:  "That  I  know,  not  only  by  reason  of 
information,  but  also  by  my  personal  knowledge,  that 
these  opera  singers  were  undergoing  great  hardships, 
and  while  I  retained  a  few  of  their  goods,  I  allowed 
them  to  get  some  of  them,  without  which  they  would 
have  been  destitute,  and  owing  to  the  fact  that  as 
they  did  not  speak  English  they  would  have  been  a 
charge  upon  the  community."  That  is  your  state- 
ment ? 

A.  Yes.  I  permitted  them  to  take  certain  goods 
with  them.  Theatrical  goods.  That  affidavit  I  made 
was  upon  application  to  cancel  the  bond  or  upon  the 
application  for  extension.  Undoubtedly  it  is  upon 
the  application  to  cancel  the  bond. 

Re-examination. 
I  don't  think  that  when  I  made  that  statement 
there  I  had  any  knowledge  of  the  exact  amount  of  the 
valuation  of  those  goods.  I  was  generally  informed 
that  the  goods  had  been  either  undervalued  by  Grazi 
or  overvalued  by  the  appraisers.  I  do  not  remember 
who  made  the  representation  to  me.  I  do  not  believe 
I  ever  talked  to  anybody  connected  with  the  customs- 
house,  it  was  not  somebody  connected  with  the  cus- 
toms-house. It  was  somebody  else  other  than  the 
United  States  officials.  As  I  explained  before,  the 
first  positive  knowledge  as  to  liquidation,  as  it  might 
be  termed,  was  upon  the  demand  of  the  collector  of 
customs.  The  demand  that  a  specific  sum  be  paid. 
Before  that  time,  I  don't  know  from  what  source  the 
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representation  was  made,  but  I  did  know  that  there 
was  a  valuation  over  and  above  the  valuation  set 
forth  in  the  bond.  I  do  not  remember  the  name  of 
the  persons  whom  I  allowed  to  take  these  goods,  it 
was  [53]  members  of  the  troupe  other  than  Grazi. 
I  think  one  of  them  was  Mr.  Di  Lucca.  There  were 
three  or  four  of  these  members  of  the  troupe  who 
were  attempting  to  take  away  the  property  and  leave 
us  liable;  I  think  Di  Lucca  was  one  of  them,  and 
through  some  means — I  forget  just  what  it  was — we 
located  some  property,  and  subsequently  I  exacted, 
either  from  him  or  from  the  two  others,  a  co-in- 
demnity obligation  to  render  the  company  free  from 
liability,  in  the  event  we  had  to  pay  on  that  part  of 
the  obligation.  I  never  had  possession  of  the  Grazi 
goods.  Nor  of  the  artists '  goods.  There  were  some 
goods  that  were  shipped  to  me  by  Mr.  de  Journel 
from  Los  Angeles  at  the  time  the  troupe  was  playing 
in  Los  Angeles.  That  is  the  way  the  possession  of 
these  goods  came  to  me.  Up  to  that  time  the  artists 
had  possession  of  these  goods. 

Q.  But  you  never  had  any  notice  of  the  appraise- 
ment of  $15,000  until  the  time  you  said  was  some- 
where around  January,  1915. 

A.  No.  It  states  in  that  affidavit  there.  There  is 
no  doubt  but  what  after  the  execution  of  the  bond, 
after  the  appraisement,  there  was  some  knowledge  on 
my  part  that  the  appraisement  was  in  advance  of  the 
amount  on  which  it  was  entered.  That  was  long  af- 
ter the  delivery  of  these  goods  to  these  people.    Prior 
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to  the  delivery  of  the  goods  to  these  people  I  never 

knew  of  it. 

Q.  You  never  knew  at  any  time,  did  you,  that  you 
were  to  be  held  for  twice  the  amount  of  the  duty,  of 
the  lawful  duty,  on  $5,000  worth  of  goods. 

A.  I  did  not  have  knowledge  in  that  direction ;  that 
was  a  matter  of  law  that  would  necessarily  be  re- 
ferred to  the  general  counsel  for  the  company. 

Q.  When  did  you  acquire  that  knowledge  as  re- 
gards the  date  of  [54]  affidavit ;  a  long  time  before 
the  affidavit  was  made,  or  immediately  before  it  was 
made  ?  I  want  to  fix  the  date  of  your  acquiring  that 
knowledge. 

A.  I  am  not  positive  of  that,  Mr.  de  Journel.  I 
am  inclined  to  believe  then.  I  knew  that  in  one  of 
the  applications  based  upon  an  affidavit  was  made 
by  yourself  or  by  somebody  else,  there  was  a  state- 
ment of  excessive  valuation  over  the  original  entered 
valuation. 

By  Mr.  JARED. — Q.  Mr.  Hughes,  you  knew  Mr. 
Grazi,  did  you  not  ? 

A.  I  met  him,  yes.  It  was  my  understanding  that 
he  was  the  manager  of  this  theatrical  troupe. 

Testimony  of  Joseph  W.  Legget,  for  Defendant. 

JOSEPH  W.  LEGGET,  a  witness  called  and 
sworn  on  behalf  of  the  defendant,  testified  in  sub- 
stance as  follows: 

I  am  custom-house  broker.  I  remember  in  the 
month  of  February,  1912,  receiving  a  letter  from  Mr. 
Grazi 's  attorney,  requesting  me  to  call  upon  the 
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customs-house  department  and    proper  officials  in 

San  Francisco  with  some  instructions. 

In  pursuance  to  the  request  in  the  letter  I  did  this : 

I  inquired  whether  these  goods  which  were  covered 

by  a  redelivery  bond,  or  a  part  of  them,  could  at  that 

time  be  surrendered  into  the  custody  of  the  customs. 

Q.  What  did  they  say  to  that  % 

A.  They  said  they  could  not. 

Q.  Did  you  request  that  they  be  seized  and  con- 
fiscated by  the  Government*? 

A.  I  don't  recall  that  I  made  a  formal  request 
that  they  be  seized.  I  inquired  whether  they  could 
be  seized  or  taken  into  custody,  and  I  was  told  that 
they  could  not ;  that  the  redelivery  bond  having  been 
given,  that  the  only  thing  that  could  be  done  by  Grazi 
or  his  representatives  was  to  hold  these  goods  and 
to  [55]  export  them.  That  was  about  February, 
1912. 

Cross-examination. 
I  knew  at  that  time  that  a  six  months'  bond  had 
been  given  for  these  goods.  I  knew  that  that  six 
months'  was  given  about  November  11th,  1911.  I 
understand  as  a  customs-house  broker,  that  a  person 
giving  a  six  months'  bond  is  entitled  to  the  custody 
of  those  goods  for  six  months. 

Testimony  of  Louis  I.  Imhaus,  for  Defendant. 

LOUIS  I.  IMHAUS,  a  witness  called  and  sworn 
on  behalf  of  the  defendant,  testified  in  substance  as 
follows : 

I  am  a  playwright  and  theatrical  manager.     I  was 
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the  stage  manager  and  interpreter  for  Mr.  Grazi 
when  he  was  here.  I  began  on  my  duties  in  the  be- 
giiming  of  November,  1911.  On  about  the  1st  of 
November,  1911,  Mr.  Grazi  was  here  in  San  Fran- 
cisco. He  was  in  San  Francisco  up  to  the  time  when 
I  left  him  at  the  time  he  went  to  Los  Angeles ;  that 
was  about  the  4th  of  January,  I  believe,  the  follow- 
ing year,  1912.  He  was  here  continuously  from  the 
1st  of  November  until  the  last  day.  He  was  here 
also  during  the  smnmer  of  1911.  He  came  here 
about  the  month  of  March  and  was  here  all  summer. 
I  entered  upon  my  duties  at  the  Valencia  Theatre 
between  the  1st  and  4th,  two  weeks  before  the  pro- 
duction. The  production  was  on  the  13th.  I  was 
there  during  all  that  time  from  8  o  'clock  in  the  morn- 
ing until  12  o'clock  at  night.  He  was  there  off  and 
on  all  day  long.  I  remember  the  theatrical  goods 
and  effects  coming  over  to  the  Valencia  Theatre.  I 
think  it  was  about  the  lOth  or  11th  of  November, 
somewhere  around  there,  a  few  days  before  the  open- 
ing. I  think  it  was  on  the  11th.  The  goods  came 
by  the  Union  Express  Company ;  they  were  delivered 
there  and  the  actors  came  up  one  after  the  other. 
I  don't  know  whether  any  customs  officers  came 
with  these  goods.  I  know  they  were  there  at  the 
time  when  [56]  we  opened  the  trunks.  The 
trunks  were  all  placed  on  the  stage ;  that  is  the  first 
trunks  that  came  with  the  effects  of  the  actors,  and 
then  day  by  day  there  came  the  balance  of  them, 
which  are  naturally  the  costumes  of  the  chorus. 
When   these    goods  were   landed    in    the  Valencia 
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Theatre  I  placed  them  on  the  stage  in  rotation,  at 
different  places,  to  be  opened  by  the  custom-house 
officials.  The  actors  opened  them  with  their  own 
keys.  Each  trunk  as  they  were  asked,  and  then  they 
were  given  permission  to  take  out  certain  things, 
which  they  did.  The  custom-house  officials  were 
there  taking  coimt,  because  I  was  the  interpreter, 
they  all  spoke  French,  and  of  course  I  had  to  get  it 
from  them  in  the  French  language  and  translate  it 
for  the  custom-house  officers  in  English.  I  think  the 
custom-house  officers  had  the  custody  of  these  goods 
while  they  were  in  the  Valencia  Theatre ;  they  were 
the  only  ones  I  had  anything  to  do  with  at  the  time. 
Well,  the  people  all  asked  for  their  wardrobes,  that 
is,  their  underclothing ;  they  said  they  had  left  them 
in  their  trunks  in  Paris,  and  they  were  22  days  on 
the  road,  and  they  had  not  been  able  to  exchange 
their  underclothing,  and  they  were  clamoring  for 
them.  They  said  there  was  some  trouble  in  New 
York,  they  could  not  get  them  and  they  wanted  them, 
so  I  don't  know  which  one  it  was,  but  some  of  the 
officers,  I  think  Mr.  Maguire  was  there  at  the  time, 
allowed  them  to  take  their  underclothing  out  of 
their  trunks,  but  the  costumes  were  kept  there. 
They  were  placed  in  the  trunk.  They  were  placed 
right  on  the  stage.  They  were  not  moved  away  at 
the  time.  Afterwards  there  was  a  room  built  for 
the  purpose  of  storing  any  of  these  goods.  That  was 
done  I  think  on  Monday.  I  think  the  next  day ;  that 
is  when  the  balance  of  the  costumes  came.  I  think 
it  would  be  Monday  the  13th ;  each  one  of  the  actors 
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had  a  list  at  the  back  of  their     [57]     trunk  of  what 

they  had  in  the  trunk. 

Q.  Were  these  goods  within  the  control  of  the  act- 
ors during  that  time,  or  of  anybody  else  up  to  the 
date  that  they  were  removed "? 

A.  No  one  was  allowed  to  touch  anything  until  the 
contents  of  the  trunk  had  been  given  first ;  they  asked 
me  to  get  what  is  in  it.  The  customs  officers  asked 
me,  they  asked,  "What  is  this?— it  is  such  and  such; 
now  they  asked  to  ask  what  it  is  made  out  of— wool, 
silk  and  so  on,  and  I  asked  that  question,  then  they 
wanted  to  know  the  weight  of  this  and  the  valuation, 
what  they  considered  it  was  worth;  as  the  customs- 
house  officers  placed  these  figures  all  down,  took  an 
account  of  what  was  in  there  then  the  trunk  was 
given  into  the  possession  of  the  actors,  I  believe,  we 
worked  all  day  Sunday  and  all  Sunday  night  and 
then  Monday ;  in  fact  we  worked  right  along  when 
the  other  came,  when  the  chorus  came,  we  had  to  go 
through  the  same  formula  with  every  piece  of  stuff 
that  was  there.  I  mean  the  following  Monday;  the 
11th,  12th,  13th  and  14th,  the  whole  week  I  was  there. 
The  customs  officers  eventually  delivered  these  goods 
to  the  actors  and  it  was  placed  in  their  personal 
rooms ;  some  of  them  went  and  got  an  express  wagon 
to  take  them  to  their  hotel.  That  was  during  the 
whole  week  until  the  performance  commenced  and 
and  even  after  the  performance,  after  the  13th— 
during  that  week.  Now  as  to  the  rest  of  the  cos- 
tumes, a  room  was  built  at  the  back  of  the  stage,  back 
on  the  alleyway,  on  the  left  of  the  stage,  a  room  was 
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built  there,  a  door  and  a  padlock  put  on  it,  and  as 
the  costumes  were  entered  on  the  list  by  the  custom- 
house officers  they  were  carried  in  by  the  man  who 
had  charge  of  the  co^umes,  and  put  on  a  shelf  in 
different  places  so  that  they  could  get  at  them  when- 
ever the  play  was  produced ;  they  would  know  where 
to  get  the  costumes.  [58]  The  customs  officials 
remained  in  charge  there  for  a  very  long  time ;  they 
changed  off  and  went  away  and  came  back,  but  mostly 
from  the  beginning,  I  believe  for  about  three  weeks 
or  so,  we  left  them  in  charge  when  we  left  the  theatre ; 
I  was  the  last  one  to  leave  the  theatre.  I  mean  at 
night,  I  was  the  last  one  to  leave  the  stage  myself. 
And  the  custom-house  officers  remained  there  to 
take  charge  of  what  they  had,  and  they  were  there 
during  the  day.  They  would  say,  "What  time  will 
you  be  here  to-morrow  morning,  8  o'clock  or  9 
o'clock";  they  always  made  an  appointment,  what 
time  to  be  there  the  next  morning.  I  don't  remem- 
ber whether  they  stayed  there  all  night;  I  was  not 
there;  I  left  them  there.  I  left  them  there  every 
night.  That  was  for  probably  three  weeks,  I  be- 
lieve, and  after  that  they  were  there  nearly  every 
day;  one  or  the  other  came  and  said:  "How  are 
things  going  on"?"  and  walked  on  the  stage  and 
looked  around  and  would  go  away  and  so  on ;  several 
of  them  were  there  during  that  time,  in  fact  through 
the  whole  engagement,  until  we  left  for  Oakland. 

Q.  They  were  in  custody  there  for  three  weeks  ? 

A.  I  know  they  were. 

Q.  Were  they  in  exclusive  custody  and  control  ? 
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The  COURT. — Those  are  conclusions.  He  has 
testified  to  the  facts. 

WITNESS. — (Continuing.)  I  know  you  could 
not  touch  anything  unless  they  passed  on  it;  every- 
thing had  to  be  entered  before  anybody  was  allowed 
to  touch  it.  Even  after  it  was  entered  nothing  was 
allowed  to  be  removed  from  the  premises  except  what 
they  gave  personally  to  the  actors;  the  balance  that 
was  inside  of  the  room  there,  that  was  never  touched, 
never  put  away  at  all  until  everything  was  entered. 
That  room  was  locked  day  and  night.     [59] 

Cross-examination. 
I  said  that  the  custom-house  officers  had  been  there 
at  the  theatre  about  three  weeks.  It  took  us  over 
two  weeks  to  enter  the  goods,  that  is,  as  there  were 
so  many  costumes.  I  think  there  were  120  people 
in  the  troupe.  I  think  that  they  were  busy  all  the 
time  in  taking  the  appraisement  of  the  goods.  They 
were  there.  I  know  I  was  there  all  the  time  from  8 
o'clock  in  the  morning  putting  down  each  article — 
each  article  had  to  be  put  down;  after  we  had  the 
183  trunks,  I  believe,  all  those  had  to  be  unpacked 
and  then  placed  on  the  board  and  an  account  taken 
of  them  and  then  put  back.  Prom  the  Valencia 
Theatre  we  went  to  play  several  engagements  to  the 
Cort  Theatre  and  moved  some  of  the  costumes.  The 
customs  officers  were  not  there  with  us,  they  did  not 
go  to  the  Cort,  they  were  at  the  Valencia  Theatre. 
Each  actor  brought  down  his  costumes;  then  as  we 
had  a  play  they  simply  moved  the  costumes  down 
there  and  brought  them  back.    The  custom  officers 
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had  not  left  us,  they  were  still  at  the  Valencia 
Theatre.  We  only  went  to  the  Cort  Theatre  for  one 
night.  Then  we  went  back  again  to  the  Valencia  and 
we  did  not  leave  there  until  we  went  to  Oakland  on 
the  4th  of  January ;  we  were  at  the  Valencia  Theatre 
up  to  that  time.  The  customs  officials  did  not  go 
with  us  to  Oakland. 

Mr.  JARED. — Q.  So  that  the  goods  were  turned 
over  then  to  the  manager  of  the  theatrical  show.  Is 
that  true  % 

WITNESS. — (Continuing.)  I  don't  know  any- 
thing about  it.  My  engagement  ended  that  night  in 
Oakland.     I  did  not  go  to  Los  Angeles  with  them. 

Testimony  of  Gaston  G-aronne,  for  Defendant. 

GASTON  GARONNE,  a  witness  called  and  sworn 
on  behalf  of  the  defendant.     [60] 

Mr.  de  JOURNAL.— We  would  like  to  have  Mr. 
Imhaus  act  as  interpreter. 

The  COURT. — What  is  the  purpose  of  this  testi- 
mony, to  corroborate  the  last  witness? 

Mr.  WEST. — We  want  to  show  that  he  came  from 
Paris  on  the  ship  with  these  goods ;  we  want  to  show 
they  were  not  brought  here  with  Mr.  Grazi. 

The  COURT. — Do  you  claim  that  they  were? 

Mr.  JARED.— No,  we  do  not. 

The  COURT.— You  admit  Mr.  Grazi  did  not  ac- 
company the  goods  at  all? 

Mr.  JARED. — I  have  learned  since  he  did  not. 

Mr.  WEST.— Perhaps  we  will  go  further.  We 
want  to  show  by  him  also  that  he  was  a  member  of 
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the  operatic  company  and  that  he  did  not  receive  his 
portion  of  these  goods  until  some  time  in  January, 
1912 ;  that  during  all  of  this  time  he  had  to  go  to  the 
customs  officials  if  he  wanted  to  get  any  of  his  effects. 

The  COURT. — In  accordance  with  the  testimony 
of  the  last  witnesses  ?' 

Mr.  WEST.— Yes. 

Mr.  JAR  ED. — I  have  no  objection  to  that.  Let 
him  go. 

Mr.  WEST.— Probably  this  will  be  admitted  too, 
that  Mr.  Grazi  was  here  in  San  Francisco  during  the 
whole  of  the  month  of  October,  1911,  and  did  not 
come  with  these  goods  from  France. 

The  COURT. — Counsel  has  already  admitted  he 
did  not  come.     [61] 

HERE  DEFENDANT  RESTS. 

Testimony  of  F.  de  Journel,  for  Plaintiff. 

F.  de  JOURNEL,  a  witness  called  and  sworn  on 
behalf  of  the  plaintiff,  testified  in  substance  as  fol- 
lows: 

At  the  time  that  these  goods  were  brought  to  San 
Francisco,  Mr.  Grazi  retained  me  to  be  his  attorney. 
I  do  not  know  that  you  could  call  it  my  being  his  at- 
torney from  July  on  up ;  there  were  no  legal  matters 
to  attend  to;  he  came  visiting  at  my  office  a  great 
deal,  and  the  only  assistance  I  tendered  to  him  was 
to  interpret  for  him  when  he  took  the  Valencia 
Theatre.  I  remember  filing  a  petition,  making  an 
application  to  the  Treasury  Department  to  cancel 
this  bond.     I  do  not  recall  exactly  that  I  stated  in 
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that  petition  that  I  was  the  attorney  for  Mr.  Grazi 
and  also  the  Illinois  iSurety  Company,  but  if  I  did 
so  state  it  is  an  error.  That  petition  is  dated  on  the 
29th  of  April,  1912,  but  this  is  not  correct.  I  never 
was  the  attorney  of  the  Illinois  Surety  Company; 
Mr.  McNab  was,  always.  I  don't  know  whether  or 
not  I  was  then  the  attorney  for  Mr.  Grazi.  I  will 
explain  to  you,  if  you  will  allow  me.  He  came  to 
me  from  [62]  France  with  letters  of  introduction, 
for  me  to  act  as  his  attorney.  I  never  got  a  retainer 
from  him  at  all.  I  did  represent  him  at  the  theatre ; 
I  did  go  with  him  there.  I  did  all  I  could,  looking 
at  the  goods  and  helping  them, out  here,  in  different 
ways.  I  know  that  these  goods  were  shipped  to  Mr. 
Grazi  here  as  manager,  that  they  are  consigned  to 
him;  we  all  supposed  at  the  time  that  he  was  the 
owner  of  these  goods;  it  was  only  afterwards  that 
we  learned  he  was  not.  He  was  the  manager  of  the 
troupe — he  was  the  proprietor  of  the  troupe,  at  the 
time  that  these  goods  were  shipped  into  this  port. 
At  the  time  that  I  filed  this  petition  and  also  made 
the  affidavit,  I  did  not  know  anything  about  what 
the  invoice  price  of  these  goods  was.  I  did  not  know 
that  it  was  much  larger  than  the  pro  fonna  invoice 
was.  I  wish  to  explain  what  I  mean  by  not  knowing 
it;  I  knew  that  some  part  of  the  goods  were  ap- 
praised at  a  value  ridiculously  high,  but  I  did  not 
know  that  the  total  of  the  goods  would  aggregate 
$15,888.  I  did  not  know  that.  I  do  not  think  that 
my  affidavit  will  show  anything  like  that.  I  know 
that  some  of  the  goods  were  valued  by  the  appraiser 
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at  a  much  greater  value  than  the  people  themselves 
said  they  were  worth,  some  of  the  goods,  but  I  was 
not  there  during  the  valuation  of  these  goods;  the 
department  had  to  do  that  themselves ;  it  would  have 
taken  a  great  deal  of  time  for  me  to  do  it.  I  had 
no  business  to  do  it.  I  was  and  am  yet  the  indem- 
nitor on  this  bond. 

Cross-examination. 
Mr.  Grazi  was  not  the  proprietor  of  the  stuff — ^he 
was  the  proprietor  of  the  troupe  as  impressario— 
the  proprietor  of  the  time  of  the  artists  for  the  time 
of  the  engagement — six  months.  We  afterwards 
learned  that  he  did  not  own  any  of  the  [63]  stuff 
except  a  box  containing  some  sheet  music.  What  led 
me  to  the  belief  that  some  of  the  goods  had  been  esti- 
mated ridiculously  high  by  the  Govermnent  is  the 
information  imparted  to  me  by  the  Costumer  in 
charge  "Grimot,"  that  certain  cotton  slips,  used  in 
an  opera  called  "Lakme,"  and  which  cost  40  cents, 
had  been  appraised  some  three  and  two  dollars  each. 
I  took  some  steps  to  have  the  Government  confiscate 
the  stuff.  The  trouble  arose  in  this  maimer :  some  of 
the  actors  wanted  to  take  these  goods  with  them,  and 
Mr.  Grazi  asked  me  whether  they  could  do  so,  and  I 
said  to  him  that  all  these  goods  were  supposed  to  be 
in  his  custody  and  care,  but  they  still  insisted;  the 
chances  were,  as  thfey  had  not  given  any  bond  that 
they  were  going  to  leave  the  troupe,  and  these  goods 
would  not  be  turned  to  the  Government.  I  wrote  a 
letter  to  Mr.  Maguire  asking  him  what  to  do  about 
it;  that  was  I  think  on  the  13th  of  January,  1912, 
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that  was  the  time  the  first  trouble  arose  and  I  thought 
the  Government  might  do  something  to  take  these 
goods.  Mr.  Grazi  was  powerless,  he  did  not  own  the 
goods.  I  never  had  any  answer  to  that.  Because  of 
the  failure  to  act  of  Mr.  Maguire  or  of  anybody  else 
at  the  custom-house  I  wrote  to  Mr.  Leggett ;  the  same 
thing  having  occurred  in  Los  Angeles.  I  went  to  Los 
Angeles  on  account  of  that  trouble,  the  same  thing 
having  occurred  there  and  some  of  these  people 
wanted  to  go  and  take  their  goods  with  them  whereby 
the  Government  would  lose.  I  wrote  to  Mr.  Leggett 
to  go  to  the  department  and  request  them  to  confis- 
cate. Nothing  came  from  that.  Mr.  Leggett  said 
that  the  department  would  not  do  anything.  A  year 
after  that,  these  goods  were  seized  by  the  Southern 
Pacific  Railroad  in  Kansas  City,  and  were  eventu- 
ally sold  for  $590,  but  prior  to  that  time  Mr.  West 
and  I  went  to  Mr.  Duncan  McKinley,  then  Surveyor 
of  the  [64]  port,  and  whom  we  knew  well  and 
explained  all  matters  to  him  and  that  these  goods 
were  then  available  to  the  Government,  and  re- 
quested that  they  be  confiscated.  Nothing  was  done. 
I  learned  in  June,  1913,  through  an  information 
given  out  by  Mr.  Stratton,  collector  of  customs,  that 
Grazi  was  dead. 

CHARLES  T.  HUGHES,  a  witness  for  the  defend- 
ant, recalled  on  behalf  of  defendant,  The  Illinois 
Surety  Company,  w^as  placed  in  the  hands  of  a  re- 
ceiver by  order  of  the  Superior  Court  of  Cook 
County,  Illinois.  James  S.  Hopkins  was  appointed 
receiver  on  April  19,  1916.     After  the  appointment 


76  Illinois  Surety  Company  vs. 

of  the  receiver  there  was  an  assumption  of  the  going 
risks,  live  risks;  this  risk  was  abrogated  by  the  In- 
surance Commission  of  Illinois;  none  of  the  risks 
were  reinsured.  ; 

Mr.  WEST. — If  your  Honor  please,  at  this  time 
I  desire  to  add  a  paragraph  to  the  amended  answer 
to  the  effect  that  on  the  date  specified  by  Mr.  Hughes 
the  order  was  duly  and  regularly  made  by  the  Supe- 
rior Court  of  Cook  County,  Illinois,  in  which  the  Illi- 
nois Suret}^  Company  was  placed  in  the  hands  of  a 
receiver. 

The  COURT. — The  only  right  of  a  receiver  would 
be  to  make  an  application  to  intervene  in  this  matter 
if  he  wanted  to.  The  suit  was  pending  at  the  time 
of  his  appointment  and  it  would  not  raise  a  jurisdic- 
tional question.     I  deny  the  application  to  amend. 

To  which  ruling  of  the  Court  the  defendant  ob- 
jected and  excepted  and  designates  as  error  No.  10. 

The  foregoing  constitutes  all  of  the  testimony  ad- 
duced upon  the  trial  of  said  cause. 

Thereupon  counsel  for  the  respective  parties 
argued  said  cause  to  the  Court  and  submitted  the 
same  for  decision,  and  thereafter,  to  wit,  on  the  13th 
day  of  March,  1917,  the  Court  rendered  its  [65] 
decision  in  favor  of  the  plaintiif  and  against  the  de- 
fendant for  the  sum  of  $6,000.00,  which  decision  was 
and  is  in  the  words  and  figures  following,  to  wit : 


The  United  States  of  America.  11 

No.  15,878. 

(Title  of  Court  and  Cause.) 

MEMORANDUM  ON  MERITS. 

RUDKIN,  District  Judge. 

' '  This  is  an  action  by  the  United  States  to  re- 
cover the  amount  of  the  penalty  of  the  redeliv- 
ery bond,  executed  by  the  defendant  as  surety 
for  one  Pierre  Grazi,  conditioned  that  Grazi,  or 
the  defendant,  would  redeliver  certain  theatri- 
cal scenery,  properties  and  apparel  to  the  Col- 
lector of  the  Port  of  San  Francisco,  and  enter 
the  same  for  exportation  from  the  United  States 
jwithin  six  months  from  the  date  of  importa- 
tion." 

To  which  holding  of  the  Court  the  defendant  ob- 
jected and  excepted  upon  the  grounds  that  the  com- 
plaint shows  in  paragraphs  V,  VIII  and  X  thereof 
and  the  defendant  was  thereby  induced  to  believe 
that  the  action  was  for  duties  for  which  duties  the 
importer  was  liable,  but  for  which  the  surety-defend- 
ant herein  was  and  is  not  under  the  terms  of  its  bond 
liable  to  plaintiff,  which  said  holding  of  the  Court  is 
designated  as  error  No.  11. 

"It  appears  from  the  testimony  that  Grazi, 
the  proprietor  of  a  theatrical  exhibition  at  San 
Francisco,  imported  from  the  Republic  of 
France  to  the  United  States,  certain  theatrical 
scenery,  properties  and  apparel,  that  such  prop- 
erties arrived  in  the  Port  and  Collection  Dis- 
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trict  of  New  York,  in  the  State  of  New  York  on 
the  4th  day  of  November,  1911,  and  were  brought 
thence  under  an  immediate  transportation  order 
to  the  Port  of  San  Francisco,  where  the  same 
were  entered  on  the  11th  day  of  November,  1911, 
as  of  the  value  of  $5,000." 

To  which  finding  of  the  Court  the  defendant  ob- 
jected and  excepted  upon  the  grounds  that  same  is 
against  the  evidence  in  that  the  testimony  shows  that 
the  said  goods  were  imported  in  the  United  States, 
to  wit,  in  the  port  of  New  York  by  one  Jules  Moy- 
reaud,  and  were  shipped  thence  by  him  consigned  to 
said  Grazi  in  San  Francisco,  which  said  finding  of 
the  Court  is     [66]     designated  as  error  No.  12. 

"For   reasons    not    entirely  clear   from   the 
record,  two  bonds,  were  executed  to  the  Govern- 
ment at  that  time,  by  the  importer,  Grazi,  and 
the  defendant  company.     The  first  for  $10,000 
under    Section  2899  of   the   Revised    Statutes, 
which  provides  that  the  Collector  may,  at  the  re- 
quest of  the  owner,  importer,  consignee  or  agent, 
take  bonds  with  approved  security  in  double  the 
estimated  value  of    the  merchandise  imported, 
conditioned  that  it  shall  be  delivered  to  the  order 
of  the  Collector  at  any  time  within  ten  days  after 
the  package  sent  to  the  public  stores  has  been 
appraised  and  reported  to  the  Collector.     The 
second  for  $6,000,  under  Paragraph  656  of  the 
Tariff  Act  of  August  5, 1909  (Fed.  Statutes,  An- 
■    notated,  Supp.  1909,  page  794),  which  provides 
as  follows : 
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u  'Professional  books,  implements,  instru- 
ments and  tools  of  trade,  occupation,  or  employ- 
ment, in  the  actual  possession  at  the  time  of 
arrival,  of  persons  emigrating  to  the  United 
States ;  but  this  exception  shall  not  be  construed 
to  include  machinery  or  other  articles  imported 
for  use  in  any  manufacturing  establishment,  or 
for  any  other  person  or  persons  or  for  sale,  nor 
shall  it  be  construed  to  include  theatrical  scen- 
ery, properties  and  apparel;  but  such  articles 
brought  by  the  proprietors  or  manager  of  the- 
atrical exhibition  arriving  from  abroad,  for 
temporary  use  by  them  in  such  exhibitions,  and 
not  for  any  other  person,  and  not  for  sale,  and 
which  have  been  used  by  them  abroad,  shall  be 
admitted  free  of  duty  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe; 
but  bonds  shall  be  given  for  the  payment  to  the 
United  States  of  such  duties  as  may  be  imposed 
by  law  upon  any  and  all  such  articles  as  shall 
not  be  exported  within  six  months  after  such  im- 
portation; Provided,  that  the  Secretary  of  the 
Treasury  may,  in  his  discretion,  extend  such 
period  for  a  further  term  of  six  months  in  case 
application  shall  be  made  therefor. ' 

"After  entry,  the  goods  were  appraised  ac- 
cording to  law  and  the  calculation  fixed  at 
$15,558.  The  duty  thereon  computed  according 
to  law  was  $9,726.  Upon  the  execution  of  the 
latter  bond  the  goods  were  surrendered  to  Grazi, 
and  thereafter  and  within  the  time  limited  by 
law,  a  portion  thereof,  of  the  appraised  value  of 
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$3,617.34  were  delivered  to  the  Collector  and 
exported;  but  the  balance  of  the  goods,  subject 
to  a  duty  of  $6,108.66,  have  never  been  exported 
from  the  United  States  or  delivered  over  for  ex- 
portation."    [67] 

To  which  holding  and  finding  of  the  Court  the 
defendant  objected  and  excepted,  as  to  the  holding 
that  the  goods  were  appraised,  and  the  duty  com- 
puted according  to  law  upon  the  grounds  (among 
others)  that  no  notice  of  the  appraisement  and  liqui- 
dation was  ever  given  by  the  plaintiff  to  the  defend- 
ant or  to  the  importer  or  to  any  other  person  or  at 
all,  and  as  to  the  finding  that  upon  the  execution  of 
the  latter  bond  the  goods  were  surrendered  to  Grazi 
upon  the  grounds  (among  others)  that  the  evidence 
adduced  shows  that  only  a  small  portion  of  the  goods, 
if  any  at  all,  were  surrendered  to  said  Grazi,  the 
balance  thereof  was  delivered  to  persons  other  than 
Grazi,  and  without  his  or  the  defendant's  consent, 
and  that  as  to  said  deliveries  they  were  made  long 
after  the  execution  of  the  bond,  to  wit,  on  or  about 
the  4th  of  January,  1912,  which  said  holding  and 
finding  is  designated  as  error  No.  13. 

"Although  there  is  little  controversy  over  the 
material  facts,  numerous  defenses  were  inter- 
posed at  the  trial  to  which  brief  reference  will 
be  made." 

"It  is  first  contended  that  the  existence  of  the 
other  bond  in  the  sum  of  $10,000  given  under 
section  2899  of  the  Revised  Statutes,  avoids  the 
bond  now  in  suit.  As  already  stated,  it  is  not 
apparent  to  the  Court  why  the  other  bond  was 
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taken.  That  bond  is  only  required  where  goods 
are  delivered  to  the  consignee  pending  inspec- 
tion and  appraisement.  Here,  there  was  no 
delivery  of  the  goods  to  the  consignee  until  de- 
livery was  made  under  the  bond  in  suit,  so  that 
the  former  bond  never  became  operative,  never 
served  any  purpose,  and  cannot  defeat  the  pres- 
ent action." 

To  which  holding  and  finding  of  the  Court  the  de- 
fendant objected  and  excepted  upon  the  grounds 
(among  others)  that  it  appears  from  the  evidence 
and  testimony  in  the  cause  that  the  goods  were  im- 
ported by  one  Moyreaud  in  New  York,  thence  con- 
signed by  him  to  said  Grazi  in  San  Francisco,  that 
there  being  no  provision  of  law  for  the  admission 
free  of  duty,  [68]  under  a  bond  for  redelivery  of 
theatrical  goods  merely  consigned  to,  but  not  brought 
by  the  importer,  it  became  necessary  to  hold  them 
pending  appraisement  imder  the  $10,000  bond  for 
their  production  to  the  collector  for  examination  out 
of  the  custom-house,  that  said  $10,000  is  shown  to 
have  been  made  use  of  and  return  thereof  made  to 
the  custom  department  that  the  $6,000  bond  was  not 
made  use  of  imtil  the  final  appraisement,  to  wit, 
January  8th,  1912,  if  at  all,  and  that  on  that  date  the 
plaintiff  knew  that  the  valuation  made  by  Grazi  was 
fraudulent,  that  the  goods  ought  to  have  been  confis- 
cated, and  that  the  use  of  the  $6,000  obtained  by 
fraud  and  misrepresentation  of  Grazi  as  to  the  value 
of  the  goods  would  perpetrate  to  the  detriment  of 
the  defendant  the  fraud  attempted  by  said  Grazi, 
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which  said  holding  and  finding  is  designated  as  error 
No.  14.  i^; 

"Again,  it  is  claimed  that  the  bond  in  suit  was 
void  because  Grazi  did  not  accompany  the  im- 
portation.    If  we  concede  that  the  goods  should 
not  have  been  admitted  free  of  duty  unless  ac- 
companied by  the  importer  or  manager,  never- 
theless, they  were  so  admitted,  and  the  defendant 
should  not  now  be  permitted  to  go  behind  the 
recitals  of  the  bond.    Again,  it  is  claimed  that 
the  Government  should  have  forfeited  the  goods 
for  under-valuation.    But  I  apprehend  the  right 
of  forfeiture  was  given  for  the  protection  of 
the  Government,  and  not  for  the  protection  of 
the  importer  or  his  surety." 
To  which  holding  of  the  Court  the  defendant  ob- 
jected and  excepted  upon  the  grounds  among  others 
that  the  plaintiff  knew  and  the  defendant  did  not 
know,  at  the  time  of  the  making  of   the  bond,  the 
contents  of  Exhibit  1  of  the  plaintiff,  to  wit,  that 
the  said  goods  were  not  entitled  to  entry  free  of 
duty  under  a  redelivery  bond  because  they  were  not 
brought  by  the  importer,  but  were  shipped  and  con- 
signed to  him  by  the  apparent  owners  thereof,  and 
that  the  said  recital  of  the  said  bond  induced  the 
[69]     plaintift*  to  believe  that  said  bond  could  be 
safely  given  under  the  protection  of  the  law  as  to 
the  requirements  of  the  statutes  governing  the  par- 
ties in  the  matter  of  the  importation  of  said  goods, 
and  of  a  bond  for  their  redelivery;  and  as  to  the 
remedy  of  confiscation  to  be  applied  by  the  plaintiff 
in  accordance  with  the  statute,  in  case  of  fraudulent 
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entry,  and  in  further  relying  upon  that  the  plaintiff 
would  commit  no  act  of  forbearance  or  nonapplica- 
tion  of  the  statute  such  as  would  tend  to  make  or 
render  the  defendant  liable  for  a  greater  sum  than 
he  understood  knowingly  to  secure,  to  wit  the  lawful 
duties  on  $5,000  worth  of  goods,  which  said  holding 
of  the  Court  is  designated  as  error  No.  15. 

^^It  is  suggested  that  the  goods  were  not  de- 
livered to  Grazi  but  to  members  of  the  troupe. 
The  redelivery,  however,  to  Grazi  is  explicitly 
admitted  in  the  answer,  and  in  any  event  the  de- 
livery made  to  the  members  of  the  troupe,  with 
his  consent  and  acquiescence  was  equivalent  to 
a  delivery  to  him." 

To  which  holding  and  finding  of  the  Court  the  de- 
fendant objected  and  excepted  upon  the  grounds 
that  it  appears  from  paragTaph  VII  of  the  first  de- 
fense in  the  second  amended  answer  of  the  defend- 
ant that  the  delivery  referred  to  therein  and  also 
referred  to  in  the  finding  of  this  Honorable  Court 
now  excepted  to  is  the  delivery  of  $5,000  worth  of 
goods  and  no  more,  purported  to  have  been  entered, 
valued  and  appraised  before  the  bond  now  sued  upon 
was  executed,  and  believed  by  said  defendant  to  have 
been  so  entered,  so  appraised  and  so  valued,  and 
upon  the  further  grounds  that  the  consideration  of 
the  bond  now  sued  upon  was  the  delivery  of  the 
goods  therein  specified  to  Pierre  Grazi  and  to  no 
other  person,  and  that  the  delivery  that  appears  by 
the  testimony  to  have  been  made,  [70]  with  the 
consent  and  acquiescence  of  Grazi  to  other  persons, 
but  without  the  consent  of  the  defendant  herein  to 
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same,  is  not  equivalent  to  the  delivery  to  Grazi  under 
the  conditions  of  the  bond  governing  therein,  which 
said  holding  and  finding  is  designated  as  error  No. 
16. 

'*It  is  claimed  that  the  surety  was  released  by 
an  unauthorized  extension  of  the  time  for  ex- 
portation of  the  goods.  This  defense  is  not 
raised  by  the  answer,  nor  is  it  supported  by  the 
proof.  The  only  evidence  of  such  extension  is 
a  notation  on  the  face  of  the  bond  made  some 
time  after  its  execution,  but  by  whom  or  when 
made,  is  not  disclosed.  The  defendant  also  in- 
terposed the  statute  of  limitations  as  a  defense. 
The  statute  in  question  will  be  found  in  Federal 
Statutes,  Annotated,  Vol.  2,  page  761,  and  pro- 
vides that  no  action  to  recover  any  pecuniary 
penalty  or  forfeiture  of  property  accruing  un- 
der the  customs  revenue  laws  of  the  United 
States,  shall  be  instituted,  imless  such  suit  or 
action  shall  be  commenced  within  three  years 
after  the  time  when  such  penalty  or  forfeiture 
shall  have  accrued.  It  is  at  least  doubtful 
whether  the  statute  has  any  application  to  ac- 
tions upon  written  instruments,  but  in  any 
event  there  was  no  breach  of  the  condition  of 
the  bond,  until  there  was  a  failure  to  export 
the  goods  one  year  after  November  11, 1911,  and 
this  action  was  commenced  well  within  the  lim- 
its prescribed  by  law  thereafter." 

To  which  holding  and  finding  of  the  Court  the  de- 
fendant objected  and  excepted  upon  the  grounds 
that  the  said  defense  is  raised  by  the  defendant's 
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third  defense  of  liis  second  amended  answer  made 
and  served  and  filed  with  the  leave  of  the  Court  first 
had  and  obtained,  and  that  it  is  supported  by  proof 
brought  before  the  Court  in  the  testimony,  and  is 
also  supported  by  the  words,  figures  and  marks  ap- 
pearing in  Defendant's  Exhibit  1,  ''Extended  6 
months  to  June  11,  1913,"  which  said  exception  of 
the  defendant  is  designated  as  error  No.  17. 

That  this  action  was  commenced  within  the  limits 
prescribed  by  law.     [71] 

The  defendant  further  excepted  to  said  holding 
and  finding  of  the  Court  above  recited  upon  the  fur- 
ther grounds  that  it  is  against  the  law  and  more 
particularly  Section  21  of  the  Act  of  June  22d,  1874, 
therein  made  and  provided,  which  said  holding  and 
finding  is  designated  as  error  No.  18. 

' '  Some  complaint  is  made  as  to  the  manner  in 
which  the  appraisement  was  made,  and  while  no 
doubt  thei'e  were  some  irregularities  and  un- 
usual delay,  I  cannot  say  that  it  affected  the 
substantial  rights  of  the  parties. ' ' 

To  which  holding  and  finding  of  the  Court  the  de- 
fendant objected  and  excepted  upon  the  grounds 
that  the  evidence  shows  that  the  appraisement  and 
liquidation  there  not  being  computed  until  Septem- 
ber 4th,  1913,  and  no  notice  whatever  of  same  was 
given  neither  to  the  importer  nor  to  the  surety  the 
attempted  appraisement  and  liquidation  did  not 
(constitute  such  an  appraisement  and  liquidation  as 
would  make  the  defendant  liable  under  his  bond  in 
the  action  herein,  and  that  same  and  the  forbear- 
ance of  the  plaintiff  to  seize  and  confiscate  the  goods 
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in  pursuance  to  the  provisions  of  law  did  affect  and 
greatly  prejudice  the  substantial  rights  of  the  de- 
fendant herein,  to  wit,  to  enlarge  his  liability  under 
the  bond  from  $5,000  worth  of  goods  to  $15,588,  and 
on  the  duty  thereupon  from  $3,000  to  9,726.16  and 
to  deny  to  him  and  to  set  to  naught  the  substantial 
compliance  by  said  defendant  of  his  conditions  of  the 
bond  such  as  the  plaintiff  represented  it  to  be,  to  wit, 
the  redelivery  of  $5,852  worth  of  goods  upon  which 
the  duty  was  computed  at  $3,617.34,  which  said  hold- 
ing and  finding  is  designated  as  error  No.  19. 

*'As  already  stated,  that  bond  is  not  condi- 
tioned as  required  by  law  as  it  is  conditioned 
for  a  redelivery  of  the  goods  and  not  for  the  pay- 
ment of  the  duties.  But  as  said  by  the  Supreme 
Court  in  United  States  vs.  Dicerhoff,  202  U.  S. 
302:     [72] 

"While  the  statute  does  not  provide  in  ex- 
press terms  for  a  bond  thus  conditioned,  it  seems 
to  be  well  settled  that,  although  not  strictly  in 
conformity  with  the  statute,  if  it  does  not  run 
counter  with  the  statute,  and  is  neither  malum 
prohibitum  nor  malum  in  se,  it  is  a  valid  bond, 
although  not  in  terms  directly  required  by  the 
statute. ' ' 

To  which  holding  of  the  Coui't  the  defendant  ob- 
jected and  excepted  upon  the  grounds  that  the  use 
made  of  the  bond  of  the  defendant  by  the  plaintiff 
without  his  assent  thereto  was  and  is  as  showTi  by 
the  cordence  adduced  a  substitution  of  the  remedy 
provided  by  statute  in  such  case,  to  wit,  the  pajrment 
or  duties  by  the  importer  prior  to  delivery  for  goods 
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entered  for  consumption  under  section  2899  of  the 
Revised  Statutes,  and  in  case  same  or  any  goods  en- 
tered are  undervalued  to  the  extent  that  these  goods 
are  shown  by  the  testimony  to  have  been,  seizure 
and  confiscation  of  same ;  and  such  use  as  was  made 
of  the  said  bond  in  the  case  at  bar  is  against  the  law 
therein  made  and  provided  and  as  tending  to  render 
uncertain  the  liability  of  a  surety  under  customs 
bond  and  is  against  public  policy  and  malum  in  se, 
which  said  holding  of  the  Court  is  designated  as 
error  No.  20. 

"Other  objections  are  urged  by  the  defendant, 
but  I  find  them  without  substantial  merit.  The 
defendant  obligated  itself  to  return  these  goods 
or  to  cause  them  to  be  returned  for  exportation. 
It  has  breached  that  condition  and  the  loss  to 
the  United  States  exceeds  the  penalty  of  the 
bond. 

' '  On  the  whole  I  find  that  there  is  no  substan- 
tial defense  to  the  action,  that  the  United  States 
has  been  damaged  in  excess  of  the  penalty  of 
the  bond,  and  judgment  will  go  in  its  favor  for 
the  amount  of  such  penalty. ' ' 

To  which  findings  and  holdings  of  the  Court  the 
defendant  objected  and  excepted  upon  the  grounds 
that  the  evidence  produced  before  the  Court  in  this 
case  shows  that  if  the  [73]  United  States  has  been 
damaged,  in  excess  of  $6,000  or  at  all,  it  is  primarily 
and  directly  by  reason  of  the  dereliction  or  failure 
of  its  agents  to  apply  the  laws,  rules  and  regulations 
therein  made  and  provided,  and  not  by  reason  of 
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any  fault  or  breach  on  the  part  of  the  defendant 
herein,  which  said  finding  and  holding  is  designated 
as  error  No.  21. 

And  the  defendant  further  there  and  then  objected 
and  excepted  to  the  said  decision  of  the  Court  and 
to  the  whole  thereof,  and  now  does  hereby  except 
and  specifies  the  same  as  error  No.  22. 

And  thereafter,  to  wit,  on  the  13th  day  of  March, 
1917,  and  upon  said  decision  the  clerk  of  this  Honor- 
able Court,  entered  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum  of  Six 
Thousand  Seven  Hundred  Ninety-eight  and  no/100 
($6,798.00)  Dollars,  and  costs  taxed  at  $29.10,  which 
judgment  was  and  is  in  the  words  and  figures  follow- 
ing, to  wit : 

No.  15,878. 

(Title  of  Court  and  Cause.) 

JUDGMENT. 
This  cause  having  come  on  regularly  for  trial 
upon  the  6th  day  of  February,  A.  D.  1917,  be- 
fore the  Court  sitting  without  a  jury,  a  trial  b}^ 
jury  having  been  specially  w^aived  by  written 
stipulation  of  the  attorneys  for  the  respective 
parties,  Ed.  P.  Jared,  Assistant  United  States 
Attorney,  appearing  on  behalf  of  the  plaintiff 
and  T.  C.  West  and  F.  de  Joumel,  Esqrs.,  ap- 
pearing on  behalf  of  the  defendant;  and  oral 
and  documentary  evidence  having  been  intro- 
duced on  behalf  of  the  respective  parties,  and 
the  cause  having  been  submitted  to  the  Court 
for  consideration  and  decision,  and  the  Court, 
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after  due  deliberation,  having  filed  its  memo- 
randum opinion  and  ordered  that  judgment  be 
entered  in  favor  of  the  plaintiff  and  against  the 
defendant  in  the  sum  of  $6,000.00,  together  with 
interest  at  seven  per  cent  per  annum  from  April 
19,  1915,  and  for  costs : 

Now,  therefore,  by  virtue  of  the  law  and  by 
reason  of  the  premises  aforesaid,  it  is  considered 
by  the  Court  that  United  States  of  America, 
plaintiff,  do  have  and  recover  of  and  from  Illi- 
nois Surety  Company,  a  corporation,  defendant, 
the  sum  of  Six  Thousand  Seven  Hundred  Ninety- 
eight  and  no/100  ($6,798.00)  Dollars  together 
with  its  costs  herein  expended  taxed  at  ($29.10). 
[74] 

Judgment  entered  March  13,  1917. 

WALTER  B.  MALING, 

Clerk. 

A  true  copy. 

[Seal]         Attest:     WALTER  B.  MALING, 

Clerk. 

To  which  judgment  and  the  whole  thereof  defend- 
ant then  and  there  objected  and  excepted,  and  does 
hereby  except  and  specifies  the  same  as  error  No.  23. 

The  foregoing  constitutes  all  the  proceedings  had 
upon  said  trial. 

WHEREFORE,  the  defendant  presents  the  above 
and  foregoing  as  a  full,  true  and  correct  bill  of  ex- 
ceptions of  all  the  proceedings  had  upon  said  trial 
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and  of  its  objections  and  exceptions,  and  prays  that 
the  same  may  be  settled  and  allowed  as  such. 

T.  C.  WEST, 
F.  de  JOURNEL, 
Attorneys  for  Defendant. 
Dated  27  April,  1917. 

Service  of  the  foregoing  draft  of  bill  of  exceptions 
proposed  by  defendant  is  admitted  on  this  2d  day 
of  April,  1917. 

ED.  F.  JAEED, 
Attorney  for  Plaintiff.     [75] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  15,878. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

ILLINOIS  SURETY  CO.,  a  Corporation, 

Defendant. 

Stipulation  Re  Transmission  of  Original  Exhibits 
to  Appellate  Court,  etc. 
It  is  hereby  stipulated  and  agreed  that  the  above 
and  foregoing  is  a  full,  true  and  correct  bill  of  ex- 
ceptions of  all  the  proceedings  had  upon  the  trial  of 
the  above-entitled  action;  that  the  original  exhibits 
referred  to  in  the  testimony  hereinbefore  set  forth 
may,  with  the  leave  of  the  Court  upon  order  first 
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had  and  obtained  in  that  behalf,  be  transferred  and 
delivered  to  the  clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  pro- 
duced and  used  in  said  court,  upon  the  review  of 
this  cause,  and  that  the  foregoing  bill  of  exceptions 
may  be  signed  and  settled  and  be  used  as  such  bill  of 
exceptions  upon  the  hearing  by  the  United  States 
Circuit  Coui^  of  Appeals  for  the  Ninth  Circuit,  of 
this  cause. 

Dated  2:7th  April,  1917. 

And  it  is  further  stipulated  and  agreed  that  the 
order  of  approval  of  said  bill  of  exceptions  may  be 
made  outside  of  the  jurisdiction  of  the  above-entitled 
Court. 

JNO.  W.  PRESTON, 

U.  S.  Atty., 
ED  F.  JARED, 

Asst., 
T.  C.  W.  Attorneys  for  the  Plaintiff. 

F.  deJ.  T.  C.  WEST, 

E.  F,  J.  F.  de  JOURNEL, 

Attorneys  for  the  Defendant. 
The  foregoing  bill  of  exceptions  is  true  and  hereby 
settled  and  allowed. 

.  FRANK  H.  RUDKIN, 

Judge. 

[Endorsed:]  Filed  May  7,  1917.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [76] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  ILLINOIS  SURETY  CO.,  a  Corporation, 

Defendant. 

Assignment  of  Errors. 

Comes  now  the  above-named  defendant  and  says: 
that  the  decision  rendered  and  the  Judgment  en- 
tered by  this  Honorable  Court  on  the  13th  day  of 
March,  1917,  in  favor  of  the  plaintiff  and  against  the 
defendant,  are  erroneous  and  unjust,  and  now  files 
the  following  assignments  of  error  upon  which  it  will 
rely  in  the  review  of  the  said  decision  and  judgment 
of  said  Honorable  Court  so  rendered  and  entered  in 
the  above-entitled  cause  as  aforesaid. 

I. 

The  Court  erred  in  overruling  the  amended  de- 
murrer of  the  defendant  to  the  complaint. 

II. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  testimony  of  C.  L.  Marple,  a  wit- 
ness for  the  plaintiff  who  testified  as  follows: 

"According  to  the  record,  I  know  that  Mr.  Grazi 
got  possession  of  these  goods — 

"Defendant's  counsel  interrupting  witness  ob- 
jected thereto  as  being  immaterial,  irrelevant  and  in- 
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competent  and  assuming  something  not  in  evidence, 
there  being  no  evidence  showing  that  Grazi  ever 
got  these  goods;  which  objection  was  overruled  and 
defendant  excepted.     [77] 

^The  COURT.— He  is  asking  if  he  knows.  The 
witness  was  going  to  speak  from  the  record.  That 
is  apparently  the  only  information  he  has. 

"WITNESS. — Grazi  apparently  got  the  goods  at 
the  date  of  entry.     I  have  no  personal  knowledge." 

III. 

The  Court  erred  in  overruling  the  objection  of  the 
defendant  to  the  testimony  of  said  C.  L.  Marple 
regarding  the  object  and  construction  by  said  wit- 
ness of  that  certain  bond  in  writing  there  and  then 
before  the  Court,  which  said  testimony  was  as  fol- 
lows : 

Mr.  JARED  (to  Witness.) — Are  you  familiar 
with  the  ten-day  bond  that  was  given  in  this  case? 
Just  state  the  object  of  that  bond,  if  you  know. 

''To  which  the  defendant  objected,  which  objection 
was  overruled  by  the  Court,  which  ruling  is  desig- 
nated in  the  bill  of  exceptions  as  error  No.  4,  and 
thereafter  the  said  witness  testified  as  follows : 

"This  penal  bond  was  given  for  the  return  to  the 
Government's  custody  of  any  of  the  goods  or  effects 
in  the  possession  of  the  importer  up  to  and  including 
ten  days  from  the  official  return  of  the  appraiser. 
The  official  return  of  the  appraiser  was  made  some 
time  in  January,  1912 ;  this  bond  lives  for  ten  days 
after  the  date  of  that  return ;  it  then  expires.  The 
return  dated  September  4th,  1913,  is  the  liquidation 
based   on   the   Appraiser's   return  of  January  8th, 
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1912.  This  bond  does  not  last  until  ten  days  after 
the  liquidation  of  the  articles,  but  lasts  until  ten  days 
after  the  return  of  the  appraiser,  that  is  noted  on 
the  invoice.  This  is  the  official  invoice.  There  is 
the  date  of  the  official  return,  January  8th,  1912. 
This  $10,000  bond  was  good  for  ten  days  after  that." 

IV. 
The  Court  erred  in  ruling  and  holding  that  the 
plaintiff  had  made  a  case  sufficient  to  put  the  defend- 
ant on  his  defense  by  proving  that  the  defendant  had 
admitted  that  the  bond  set  forth  in  the  complaint 
[78]  had  been  executed  by  said  defendant,  to  which 
said  ruling  and  holding  of  the  Court  the  defendant 
excepted  and  designated  as  error  No.  7,  upon  the 
grounds  that  it  was  error  of  the  Couii;  to  permit 
the  copy  of  the  said  bond  to  be  made  evidence  dis- 
pensing the  plaintiff  with  the  production  of  the  origi- 
nal there  and  then  in  court  and  in  the  possession  of 
the  plaintiff  and  for  all  times  prior  thereto,  since  it 
was  made  in  the  possession  and  custody  of  the  plain- 
tiff, in  view  of  the  fact  disclosed  to  the  Court  by  the 
plaintiff's  counsel  that  the  said  original  bond,  if  pro- 
duced, would  disclose  the  fact  that  it  had  been  ma- 
terially altered  by  said  plaintiff  in  that  a  second 
extension  of  six  months  for  the  return  of  the  goods 
by  the  principal  to  the  plaintiff  had  been  granted 
to  said  principal  without  the  assent  or  knowledge 
of  the  defendant,  thus  compelling  the  defendant  to 
enter  upon  his  defense  in  order  to  have  the  said 
original  bond  entered  in  the  record  and  admitted  in 
evidence  to  the  end  that  the  Court  may  see  the  alter- 
,  ation  and  second  extension  endorsed  thereupon. 
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V. 

The  Court  erred  in  refusing  to  grant  the  motion 
of  the  defendant  for  a  nonsuit  and  to  render  a  judg- 
ment for  the  defendant  at  the  close  of  the  plaintiff's 
evidence. 

VI. 

The  Court  erred  in  refusing  to  hear  the  defend- 
ant's argument  and  authorities  for  a  nonsuit  at  the 
close  of  the  plaintiff's  evidence,  unless  said  defend- 
ant there  and  then  bound  itself  by  its  counsel  to 
abstain  from  adducing  evidence  and  put  in  its  de- 
fense in  the  event  that  the  decision  of  the  Court  be 
against  said  defendant  after  the  hearing  by  the 
Court  of  the  said  argument  and  the  production  of 
the  authorities  offered  in  support  thereof. 

VII. 

The  Court  erred  in  denying  the  application  of  the 
defendant  to  amend  its  second  amended  answer  by 
setting  forth  therein  that  defendant  corporation  had 
gone  into  the  hands  of  a  receiver.     [79] 

VIII. 

The  Court  erred  in  finding  ruling  and  holding  as 
follows : 

''This  is  an  action  by  the  United  States  to  recover 
the  amount  of  the  penalty  of  the  redelivery  bond, 
executed  by  the  defendant  as  surety  for  one  Pierre 
Grazi  conditioned  that  Grazi,  or  the  defendant, 
would  redeliver  certain  theatrical  scenery,  proper- 
ties and  apparel  to  the  collector  of  the  port  of  San 
Francisco,  and  enter  the  same  for  exportation  from 
the  United  States  within  six  months  from  the  date 
of  exportation." 
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Because  paragraphs  V,  VIII,  and  X  of  the  com- 
plaint show  same  to  support  an  action  for  duties  and 
not  an  action  for  the  recovery  of  any  penalty,  that 
if  the  action  be  for  duties  the  defendant  is  not  liable 
therefor  under  the  terms  and  conditions  of  the  bond 
sued  upon,  and  if  the  action  be  for  a  penalty,  the 
complaint  herein  is  insufficient  to  support  a  judg- 
ment thereupon. 

IX. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows :  ''It  appears  from  the  testimony  that  Grazi, 
the  proprietor  of  a  theatrical  exhibition  at  San  Fran- 
cisco, imported  from  the  Republic  of  France  to  the 
United  States,  certain  theatrical  scenery,  properties 
and  apparel.  That  such  properties  arrived  in  the 
port  and  collection  district  of  New  York,  in  the  State 
of  New  York,  on  the  4th  day  of  November,  1911, 
and  were  brought  thence  under  an  immediate  trans- 
portation order  to  the  port  of  San  Francisco,  where 
the  same  were  entered  on  the  11th  day  of  Novem- 
ber, 1911,  as  of  the  value  of  $5,000." 

Because  the  uncontradicted  evidence  upon  the 
trial  of  said  cause  shows  that  the  said  properties 
were,  to  the  knowledge  of  the  plaintiff,  imported  in 
the  United  States,  to  wit,  in  the  port  of  New  York, 
not  by  Grazi,  but  by  one  Jules  Moyreaud,  and  were 
shipped  thence  by  him,  said  Moyreaud,  consigned  to 
said  Grazi  in  San  Francisco,  which  the  defendant 
did  not  know.     [80] 

X. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows:  "After  entry  the  goods  were  appraised  ac- 
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cording  to  law  and  the  calculation  fixed  at  $15,558. 
The  duty  thereon  computed  according  to  law  was 
$9,726.  Upon  the  execution  of  the  latter  bond  the 
goods  were  surrendered  to  Grazi,  and  thereafter  and 
within  the  time  limited  by  law,  a  portion  thereof,  of 
the  appraised  value  of  $3,617.34  were  delivered  to 
the  collector  and  exported;  but  the  balance  of  the 
goods,  subject  to  a  duty  of  $6,108.66,  have  never  been 
exported  from  the  United  States  or  delivered  over 
for  exportation." 

Because  as  a  matter  of  law,  for  the  lack  of  any 
notice  to  the  importer  Grazi  or  to  the  surety  defend- 
ant herein  or  to  any  other  person  on  their  behalf  of 
the  said  appraisement  and  of  the  said  liquidation,  no 
lawful  appraisement  or  lawful  liquidation  were  made 
and  completed  and  because  the  evidence  upon  the 
trial  of  said  cause  shows  that  only  a  minor  portion  of 
said  goods  (if  any  at  all)  were  suiTendered  to  said 
Grazi,  the  major  part  being  delivered  to  persons 
other  than  Grazi  without  the  consent  of  the  defend- 
ant herein  and  such  deliveries  were  made  long  after 
the  execution  of  the  bond,  to  wit,  on  or  about  the  4th 
day  of  January,  1912. 

XI. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

**It  is  first  contended  that  the  existence  of  the  other 
bond  in  the  sum  of  $10,000  given  under  section  2899 
of  the  Revised  Statutes,  avoids  the  bond  now  in  suit. 
As  already  stated,  it  is  not  apparent  to  the  Court 
why  the  other  bond  was  taken.  That  bond  is  only 
required  where  goods  are  delivered  to  the  consignee 
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pending  inspection  and  appraisement.  Here  there 
was  no  delivery  of  the  goods  to  the  consignee  until 
delivery  was  made  under  the  bonds  in  suit,  so  that  the 
former  bond  never  became  operative,  never  served 
any  purpose  and  cannot  defeat  the  present  action. ' ' 

Because  it  appears  clearly  from  the  evidence  on 
the  trial  of  said  cause  that  the  plaintiff  knew,  but 
the  defendant  did  not  know,  that  said  goods  having 
imported  by  Jules  Moyreaud  in  the  port  of  New 
York  and  consigned  and  shipped  by  him  to  said  Grazi 
to  San  Francisco,  said  Grazi  not  being  the  importer 
who  brought  in  said  [81]  goods,  they  were  not  en- 
titled to  admission  free  of  duty,  whereupon  plaintiff 
procured  the  $10,000  bond  under  the  provisions  of 
section  2899  and  held  said  goods  pending  appraise- 
ment under  said  bond  until  about  the  8th  day  of 
January,  1912,  when  said  appraisement  being  com- 
pleted, and  the  plaintiff  having  acquired  full  knowl- 
edge that  said  goods  had  been  undervalued,  delivered 
them,  notwithstatiding,  to  various  parties,  purport- 
ing there  and  then  and  not  theretofore  to  put  the 
$6,000  into  force  and  effect  by  the  proffering  of  its 
consideration,  which  was  the  delivery  of  the  said 
goods  to  said  Grazi  and  to  no  other  person. 

XII. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

' '  Again  it  is  claimed  that  the  bond  in  suit  was  void 
because  Grazi  did  not  accompany  the  importation. 
If  we  concede  that  the  goods  should  not  have  been 
admitted  free  of  duty  unless  accompanied  by  the  im- 
])orter  or  manager,  nevertheless  they  were  so  ad- 
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mitted,  and  the  defendant  should  not  now  be 
permitted  to  go  behind  the  recitals  of  the  bond. 
Again  it  is  claimed  that  the  Government  should  have 
forfeited  the  goods  for  undervaluation.  But  I  ap- 
prehend the  right  of  forfeiture  was  given  for  the  pro- 
tection of  the  Government  and  not  for  the  protection 
of  the  importer  or  his  surety." 

Because  it  appears  from  the  evidence  on  the  trial 
of  this  cause  that  at  the  time  of  the  making  of  the 
bond  the  plaintiff  knew  and  the  defendant  did  not 
know  that  the  goods  were  not  brought  in  by  the  said 
Grazi  but  were  brought  in  by  one  Jules  Moyreaud 
and  shipped  and  consigned  to  Grazi  by  Moyreaud, 
and  therefore  not  entitled  to  come  in  free  of  duty  on 
the  security  of  the  bond  and  on  the  security  of  the 
ownership  by  Grazi  of  the  said  goods,  Moyreaud  ap- 
pearing by  the  recitals  of  Exhibit  "I"  to  be  the 
owner  of  said  goods  and  the  recitals  of  the  said  bond, 
which  were  erroneous  and  which  the  plaintiff  knew, 
but  the  defendant  did  not  know,  to  be  erroneous,  in- 
duced the  defendant  to  enter  into  and  execute  said 
bond,  said  inducement  being  that  the  defendant  re- 
lied: 1st,  upon  the  implication  that  he  was  safe  in 
executing  a  bond  given  under  the  protection  of  law 
after  all  the  Statutory  requirements  governing  the 
admission  of  goods  free  of  duty  under  section  656  of 
the  Statute  had  been  fulfilled  as  to  the  past  trans- 
action [82]  and  2d,  as  to  any  future  transaction 
that  the  plaintiff  would  in  compliance  with  the  re- 
quirements of  the  statute  confiscate  the  goods  if  they 
had  been  fraudulently  undervalued,  and  commit  no 
act  of  forbearance  towards  the  importer  Grazi  by 
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abstaining  to  apply  such  statute  regarding  confisca- 
tion, as  would  result  in  rendering  the  defendant  lia- 
ble, unbeknown  to  him,  for  a  greater  sum  than  he 
agreed  knowingly  to  secure,  to  wit,  the  lawful  duties 
on  $5,000  worth  of  goods. 

XIII. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

"  It  is  suggested  that  the  goods  were  not  delivered 
to  Grazi  but  to  members  of  the  troupe.  The  redeliv- 
ery, however,  to  Grazi  is  explicitly  admitted  in  the 
answer,  and  in  any  event  the  delivery  made  to  the 
members  of  the  troupe  with  his  consent  and  acquies- 
cence was  equivalent  to  a  delivery  to  him." 

Because  it  appears  from  paragraph  VII  of  the 
first  defense  in  the  second  amended  answer  of  the 
defendant  that  the  delivery  therein  referred  to  is  the 
delivery  of  $5,000  worth  of  goods  and  no  more  pur- 
ported to  have  been  entered,  valued,  and  appraised, 
before  the  bond  now  sued  upon  was  executed,  which 
said  $5,000  worth  of  goods  were,  and  believed  by  the 
defendant  to  have  been,  lawfully  thus  entered,  valued 
^nd  appraised,  and  also  because  the  consideration 
moving  from  the  defendant  to  the  plaintiff  for  the 
bond  was  to  be  the  delivery  to  Grazi  of  such  an 
amount  of  goods  lawfully  entered  and  lawfully  val- 
ued and  not  the  delivery  to  various  other  persons  of 
a  treble  amount  of  goods  fraudulently  entered  and 
fraudulently  valued,  to  the  knowledge  of  the  plain- 
tiff and  with  plaintiff's  consent,  but  without  the 
knowledge  or  consent  of  the  defendant,  and  that  the 
acquiescence  of  Grazi  to  such  an  unlawful  transac- 
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tion  of  the  bond  now  sued  upon  is  not  binding  upon 
this  defendant  under  the  conditions. 

XIV. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

'*It  is  claimed  that  the  surety  was  released  by  an 
unauthorized  extension  of  the  time  for  the  exporta- 
tion of  the  goods.  This  defense  is  not  raised  by  the 
answer,  nor  is  it  supported  by  the  proof.  The  only 
evidence  of  such  extension  is  a  notation  on  the  face 
of  the  bond  made  sometime  after  its  execution,  but  by 
whom  or  when  made,  is  not  disclosed."     [83] 

Because  it  appears  in  the  defendant's  third  de- 
fense of  his  second  amended  answer,  made,  served 
and  filed  with  the  leave  of  the  Court  first  had  and  ob- 
tained, that  said  defense  is  properly  raised,  and  be- 
cause it  also  appears  from  the  testimony  of  record 
that  it  is  supported  by  sufficient  proof,  and  it  also 
appears  from  the  testimony  that  the  bond  was  and 
has  been  ever  since  its  execution,  and  until  it  was 
produced  and  filed  in  court,  in  the  control  and  cusr- 
tody  of  the  plaintiff,  and  that  the  words  appearing 
thereupon  endorsed, ' '  Extended  6  months  to  June  11, 
1913,"  were  presumably  so  endorsed  and  written 
thereupon  by  the  plaintiff,  in  whose  custody  said 
bond  always  remained,  which  said  fact  is  duly  corrob- 
orated by  the  fact  that  in  pursuance  thereto  it  may 
be  fairly  concluded  from  the  testimony  that  said 
plaintiff  abstained  to  make  any  demand  from  the  de- 
fendant or  from  said  Grazi  for  the  return  and  re- 
delivery of  the  said  goods  or  for  the  payment  of  any 
penalty  or  duty  or  to  enter  any  action  therefor,  and 
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that  said  plaintiff  further  abstained  from  perfecting 
any  liquidation  or  computation  of  said  duties  or  of 
the  value  of  the  said  goods,  until  said  second  exten- 
sion had  fully  expired  to  wit,  until  the  4th  day  of 
September,  1913. 

XV. 
The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

*'The  defendant  also  interposed  the  statute  of 
limitations  as  a  defense.  The  statute  in  ques- 
tion will  be  found  in  Federal  Statutes,  Anno- 
tated, Vol.  2,  page  761,  and  provides  that  no  ac- 
tion to  recover  any  pecuniary  penalty  or  forfeit- 
ure of  property  accruing  under  the  customs  laws 
of  the  United  States,  shall  be  instituted,  unless 
such  suit  or  action  shall  be  commenced  within 
three  years  after  the  time  when  such  penalty  or 
forfeiture  shall  have  accrued.  It  is  at  least 
doubtful  whether  the  statute  has  any  application 
to  actions  upon  written  instruments,  but  in  any 
event  there  was  no  breach  of  the  condition  of  the 
bond,  until  there  was  a  failure  to  export  the 
goods  one  year  after  November  11, 1911,  and  this 
action  was  commenced  well  within  the  limits  pre- 
scribed by  law  thereafter." 

Because  said  finding,  ruling  and  holding  is  against 
the  statute  therein  made  and  provided  and  applicable 
to  cases  like  the  case  at  bar,  to  wit,  Section  21  of 
Chapter  391,  the  Act  of  June  22d,  1874,  U.  S.  Stats. 
at  Large,  Vol.  18,  page  190,  and  the  statute  applied 
by  the  Court  and  cited  is  not  applicable  thereto. 
[84] 
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XVI. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

''Some  complaint  is  made  as  to  the  manner  in 
which  the  appraisement  was  made,  and  while  no 
doubt  there  were  some  irregularities  and  unusual  de- 
lay, I  cannot  say  that  it  affected  the  substantial 
rights  of  the  parties. ' ' 

Because  it  appearing  from  the  evidence  upon  the 
trial  of  this  cause  that  the  appraisement  and  liquida- 
tion were  not  completed  until  the  4th  of  September, 
1913,  and  no  notice  of  the  increase  over  the  valuation 
according  to  law  being  given  either  to  the  importer  or 
to  the  surety,  such  attempted  appraisement  and 
liquidation  being  incomplete  and  therefore  null  and 
void  and  of  no  force  or  effect  did  not,  in  law  bind  or 
render  the  defendant  liable  on  its  bond  and  by  reason 
thereof,  and  because  of  the  forbearance  of  the  plain- 
tiff to  seize  and  confiscate  the  goods  in  compliance 
with  the  mandatory  directions  of  the  statute,  the  sub- 
stantial rights  of  the  defendant  were  materially  af- 
fected and  injured  and  prejudiced  in  that  his  lia- 
bility under  the  bond  was  enlarged  from  the  duty  on 
$5,000  worth  of  goods  to  the  duty  on  $15,588  of  goods, 
and  for  the  said  duty  thereupon  from  $3,000  to 
$9,726.16,  and  that  no  allowance  was  made  to  him  for 
his  substantial  compliance  with  the  conditions  of  the 
bond,  that  is,  the  redelivery  by  him  of  $5,852  worth 
of  goods  upon  which  the  duty  was  $3,617.34. 

XVII. 

The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 
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"As  already  stated,  that  bond  is  not  condi- 
tioned as  required  by  law  as  it  is  conditioned 
for  a  redelivery  of  the  goods  and  not  for  the  pay- 
ment of  the  duties.  But  as  said  by  the  Supreme 
Court  in  United  States  vs.  Dickerhoff,  202  U.  S. 
302 :  While  the  statute  does  not  provide  in  ex- 
press terms  for  a  bond  thus  conditioned,  it  seems 
to  be  well  settled  that,  although  not  strictly  in 
conformity  with  the  statute,  if  it  does  not  run 
counter  with  the  statute  and  is  neither  malum 
prohibitum  nor  malum  in  se,  it  is  a  valid  bond 
although  not  in  terms  directly  required  by  the 
statute." 

Because  the  plaintiff,  with  knowledge  of  the  man- 
ner and  circumstances  under  which  the  goods  were 
entered  and  imported,  unbeknown  of  the  defendant, 
as  it  appears  from  the  evidence,  made  such  use  of 
the  bond     [85]     now  sued  upon,  without  the  assent 
of  the  defendant,  as  was  forbidden  by  the  statute  to 
wit,  used  the  instrument  as  a  bond  for  the  payment 
of  duties  on  goods  entered  for  consumption  under 
section  2899  and  not  as  a  bond  for  redelivery  of  goods 
lawfully  entered  under  section  656  of  the  tariff  act 
of  August  5th,  1909,  which  was  a  substitution  of 
remedy  unauthorized  by  the  statute  and  without  the 
assent  of  the  defendant  thereto,  and  because  said 
bond  was  further  used  as  a  substitute  remedy  with- 
out the  assent  of  the  defendant  in  that  the  plaintiff 
with  knowledge  of  their  fraudulent  undervaluation, 
concealed  same  from  the  defendant  and  in  lieu  of  the 
seizure  and  confiscation  prescribed  by  law,  after  hav- 
ing acquired  such  knowledge,  caused  said  goods  to  be 
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delivered  to  Grazi  or  to  various  other  persons  relying 
upon  the  security  of  said  bond  to  be  made  use  of,  in 
a  manner  not  provided  for  and  to  an  extent  exceeding 
the  amoimt  of  liability  agreed  for  thereunder,  there- 
by tending  to  render  uncertain  the  liability  of  a 
security  under  customs  bond  and  therefore  against 
public  policy  and  as  such  malum  in  se. 

XVIII. 
The  Court  erred  in  finding,  ruling  and  holding  as 
follows : 

"Other  objections  are  urged  by  the  defendant, 
but  I  find  them  without  substantial  merit.  The 
defendant  obligated  itself  to  return  these  goods 
or  to  cause  them  to  be  returned  for  exportation. 
It  has  breached  that  condition  and  the  loss  to  the 
United  States  exceeds  the  penalty  of  the  bond. 
On  the  while  I  find  that  there  is  no  substantial 
defense  to  the  action,  that  the  United  States  has 
been  damaged  in  excess  of  the  penalty  of  the 
bond  and  judgment  will  go  in  its  favor  for  the 
amount  of  such  penalty. ' ' 

Because  the  evidence  upon  the  trial  of  said  cause 
shows  that  if  the  plaintiff  has  been  caused  to  suffer 
loss  and  damage,  it  was  due  directly  and  primarily 
to  the  dereliction  and  failure  of  duty  of  its  agents 
to  apply  the  laws  and  regulations  therein  made  and 
provided  and  not  by  reason  of  any  fault  or  breach  on 
the  part  of  the  defendant. 

XIX. 

The  Court  erred  in  finding  for  the  plaintiff  and 
against  the  defendant  and  in  refusing  to  find  for  the 


106  Illinois  Surety  Company  vs. 

defendant  and  against  the  plaintiff  in  the  above- 
named  cause.     [86] 

XX. 
The  Court  erred  in  adjudging  that  the  plaintiff 
shall  recover  the  sum  of  six  thousand  seven  hundred 
and  ninety-eight  dollars  and  costs  taxed  at  $29.10 
from  the  defendant. 

XXI. 
The  Court  erred  in  adjudging  that  said  plaintiff 
shall  recover  from  the  defendant  any  sum. 

XXII. 
The  Court  erred  in  finding,  ruling  and  holding  that 
the  evidence  was  sufficient  to  support  or  justify  the 
decision  and  memorandum  opinion  findings  rendered 
in  said  cause  on  the  13th  day  of  March,  1917,  and 
upon  which  said  judgment  is  based. 

XXIII. 
The  Court  erred  in  not  holding  as  a  matter  of  law 
that  if  the  plaintiff  suffered  any  damages,  it  was  by 
reason  of  its  neglect  and  failure  to  apply  the  law 
therein  made  and  provided. 

XXIV. 
The  Court  erred  in  not  rendering  and  entering  a 
decision,  opinion  and  judgment  against  the  plaintiff 
and  in  favor  of  the  defendant  to  the  effect  that  the 
plaintiff  take  nothing  in  this  action. 

WHEREFORE  the  defendant  prays  that  said 
Judgment  be  reversed  and  the  District  Court 
directed  to  dismiss  said  action  as  prayed  in  the  an- 
swer herein. 

F.  de  JOURNEL, 
T.  C.  WEST, 
Attorneys  for  Defendant. 


The  United  States  of  America.  107 

Copy  of  assignment  of  errors  received  and  due 
sei^ce  of  same  acknowledged  this  19tli  day  of  June, 
1917. 

JNO.  W.  PRESTON, 

U.  S.  Attorney. 

[Endorsed]  :  Filed  Jun.  19,  1917.  Walter  B.  Hal- 
ing, Clerk.     [87] 
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Petition  for  Writ  of  Error  and  Bond. 

Illinois  Surety  Company,  a  Corporation,  defend- 
ant in  the  above-entitled  cause,  feeling  itself  ag- 
grieved by  the  decision  of  the  Court  and  the  judg- 
ment entered  on  the  13th  day  of  March,  1917,  comes 
now  by  T.  C.  West  and  F.  de  Joumel,  its  attorneys, 
and  petitions  said  Court  for  an  order  allowing  said 
defendant  to  prosecute  a  writ  of  error  to  the  Honor- 
able Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
under  and  according  to  the  laws  of  the  United  States 
in  that  behalf  made  and  provided,  and  also  that  an 
order  be  made  fixing  the  amount  of  security  for 
costs  which  the  defendant  shall  give  and  furnish 
upon  said  writ  of  error,  and  that  upon  the  giving  of 
such  security  said  writ  of  error  may  be  allowed  and 
thereafter  determined  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

And  your  petitioner  will  ever  pray. 

T.  C.  WEST, 
F.  de  JOURNEL, 
Attorneys  for  Defendant. 

Dated  Aug.  27,  1917. 
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Receipt  of  a  copy  of  the  within  petition  for  Writ 
of  Error  on  the  27th  day  of  Aug.,  1917,  is  hereby  ad- 
mitted. 

JNO.  W.  PRESTON, 
Attorney  for  the  Plaintiff. 

[Endorsed] :  Filed  Aug.  27,  1917.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [88] 
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Order  Allowing  Writ  of  Error  and  Fixing  Amount 

of  Bond. 

Upon  motion  of  T.  C.  West,  Esq.,  of  counsel  for 
defendant,  and  upon  filing  a  petition  for  a  writ  of 
error  and  an  assignment  of  errors : 

IT  IS  ORDERED  that  a  writ  of  error  is  and 
hereby  is  allowed  to  have  reviewed  in  the  United 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  the 
judgment  heretofore  entered  herein,  and  that  the 
amount  of  bond  on  said  writ  of  error  be  and  hereby 
is  fixed  at  Three  Hundred  ($300)  Dollars. 

Dated  this  27th,  1917. 

WM.  C.  VAN  FLEET, 
Judge. 

[Endorsed] :  Filed  Aug.  27,  1917.  W.  B.  MaUng, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [89] 
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(Caption  and  Title.) 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  The  Illinois  Surety  Company  (a  Corpora- 
tion), as  principal,  and  National  Surety  Company  of 
New  York,  as  sureties,  are  held  and  firmly  bound 
unto  the  United  States  of  America,  plaintiff  above 
named,  in  the  sum  of  Three  Hundred  Dollars,  to  be 
paid  to  said  plaintiff,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us 
jointly  and  severally,  our  heirs,  executors,  adminis- 
trators, assigns  and  successors,  firmly  by  these  pres- 
ents. 

Sealed  with  our  seals  and  dated  this  30th  day  of 
August,  1917. 

WHEREAS,  the  above-named  defendant  has  sued 
out  a  writ  of  error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  the  judg- 
ment in  the  above-entitled  cause  by  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California. 

NOW,  THEREFORE,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above-named  defendant  shall 
prosecute  said  writ  to  effect  and  answer  all  costs,  if 
it  shall  fail  to  make  good  its  plea,  then  this  obliga- 
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tion  shall  be  void;  otherwise  to  remain  in  full  force 

and  virtue. 

[Notarial  Seal  Illinois  Surety  Co.]     ,' 

THE  ILLINOIS  SURETY  CO., 
By  T.  C.  WEST  and 
F.  de  JOURNEL, 

Its  Attorneys. 
NATIONAL  SURETY  COMPANY, 
By  FRANK  L.  GILBERT, 
Attorney-in-Fact.     [90] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  thirtieth  day  of  August,  in  the  year  one 
thousand  nine  hundred  and  seventeen,  before  me, 
Julius  Cahnann,  a  notary  public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Frank  L.  Gilbert,  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  attorney  in  fact  of  the  National 
Surety  Company,  the  corporation  described  in  the 
within  instrument,  and  also  known  to  me  to  be  the 
person  who  executed  it  on  behalf  of  the  corporation 
therein  named,  and  the  said  Frank  L.  Gilbert,  ac- 
knowledged to  me  that  he  subscribed  the  name  of 
the  National  Surety  Company  thereto  as  principal 
and  his  own  name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  official  seal,  at  my  office  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
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fomia,  the  day  and  year  in  this  certificate  first  above 
written. 

[Seal]  JULIUS  CALMANN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
Approved. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed] :  Filed  Aug.  31,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [91] 


(Caption  and  Title.) 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  said  Court: 

Please  prepare  transcript  of  record  in  the  above- 
entitled  suit  and  incorporate  therein  the  following 

portions  of  said  record  only,  to  wit: 

Complaint. 

Amended  demurrer  to  complaint. 

Ruling  of  Court  on  said  demurrer. 

Leave  of  Court  to  make  and  file  second  amended  an- 
swer. 

Second  amended  answer. 

Opinion  of  Court. 

Judgment. 

Engrossed  bill  of  exceptions. 

Orders  settling  bill  of  exceptions   and  to   transfer 
original  exhibits.  / 

Original  exhibits    (to  be  produced  and  transferred 
but  not  printed) . 
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Assignment  of  errors. 

Petition  for  order  for  writ  of  error  and  that  amount 

of  bond  be  set. 
Order  granting  writ  of  error  and  fixing  amount  of 

bond. 
Bond,  justification  of  sureties  and  approval  thereto 

\by  Judge. 
Writ  of  error. 

Citation  with  admission  of  service  by  United  States 
attorney  for  plaintiff. 
This  Praecipe  with  stipulations  therein  as  to  eon- 
tents  and  printing.     Certificate  of  clerk  of  District 
Court.     [92] 

And  it  is  hereby  agreed  and  stipulated  between 
counsel  for  plaintiff  and  defendant  in  the  above- 
entitled  action  that  the  foregoing  comprise  all  the 
papers,  exhibits  and  other  proceedings  necessary  or 
which  need  be  included  by  the  clerk  of  the  above- 
named  court  in  making  up  his  return  to  said  writ  of 
error  as  part  of  such  record  and  that  in  the  printing 
of  the  said  record  for  the  consideration  of  the  Ap- 
pellate Court  all  captions  and  indorsements  should 
be  omitted  after  the  title  of  the  Court  and  cause  has 
been  printed  in  full  on  the  first  page  thereof  and 
that  in  place  and  stead  the  words  "Caption  and 
Title"  and  the  name  of  the  paper  may  be  substituted 
together  with  file-marks  if  any. 

Dated  at  San  Francisco,  this  10th  day  of  May, 
1917. 

ED.  F.  JARED, 
Attorney  for  Plaintiff. 
F.  de  JOURNAL, 
Attorney  for  Defendant. 
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[Endorsed] :  Filed  Aug.  31,  1917.    W.  B.  MaUng, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [93] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  15,878. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 
THE  ILLINOIS  SURETY  CO.,  a  Corporation, 

Defendant. 
Certificate   of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California,  do  hereby  certify  the  foregoing  ninety- 
three  (93)  pages,  numbered  from  1  to  93,  inclusive, 
to  be  a  full,  true  and  correct  copy  of  the  record  and 
proceedings  as  enumerated  in  the  praecipe  for  rec- 
ord on  writ  of  error,  as  the  same  remain  on  file  and 
of  record  in  the  above-entitled  cause,  and  that  the 
same  constitute  the  return  to  the  annexed  writ  of 
error. 

I  further  certify  that  the  cost  of  the  foregoing  re- 
turn to  writ  of  error  is  $41.20;  that  said  amount  was 
paid  by  the  attorneys  for  the  defendant,  and  that  the 
original  writ  of  error  and  citation  issued  in  said 
cause  are  hereto  annexed. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of   said   District 
Court,  this  14th  day  of  September,  A.  D.  1917. 
[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk.     [94] 


Writ  of  Error. 

UNITED  STATES  OE  AMERICA,— ss. 
The  President  of  the  United  States  of  America,  to 
'the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Second  Division,  Greeting: 
Because,  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you,  or  some  of  you, 
between  United  States  of  America,  plaintiff  in  error, 
and  Dlinois  Surety  Company,  a  corporation,  defend- 
ant in  error,  a  manifest  error  hath  happened,  to  the 
great  damage  of  the  said  Illinois  Surety  Compan}^  a 
corporation,  plaintiff  in  error,  as  by  its  complaint 
appears : 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  and  then, 
under  your  seal,  distinctly  and  openly  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit,  together  with 
this  writ,  so  that  you  have  the  same  at  the  City  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  thereof,  in  the  said  Circuit 
Court  of  Appeals,  to  be  then  and  there  held,  that  the 
record  and  proceedings  aforesaid  being  inspected, 
the  the  said  Circuit  Couii  of  Appeals  may  cause 
further  to  be  done  [95]  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

WITNESS,  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  United  States,  the  31st 
day  of  August,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  seventeen. 

[Seal]  WALTER  B.  MALING, 

Clerk  of  the  United  States  District  Court,  Northern 
District  of  California. 

J.  A.  Schaertzer, 
Deputy  Clerk. 
Allowed  by 

WM.  C.  VAN  FLEET, 

District  Judge. 
Receipt  of  a  copy  of  the  within  Writ  of  Error  is 
hereby  admitted  this  31  day  of  August,  1917. 

JOHN  W.  PRESTON, 
U.  S.  Atty., 
Attorney  for  Defendant  in  Error     [96] 

[Endorsed] :  15,878.  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  Sec- 
ond Division.  United  States  of  America,  Plaintiff, 
vs.  Illinois  Surety  Company,  Defendant.     Writ  of 
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Error.     Filed  Aug.  31,  1917.    W.  B.  Maling,  Clerk. 
By  J.  A.  Schaertzer,  Deputy  Clerk. 

Return  to  Writ  of  Error. 

The  answer  of  the  Judges  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California. 

The  record  and  all  proceedings  of  the  plaint 
whereof  mention  is  within  made,  with  all  things 
touching  the  same,  we  certify  under  the  seal  of  our 
said  court,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  within  mentioned  at 
the  day  and  place  within  contained,  in  a  certain 
schedule  to  this  writ  annexed  as  within  we  are  com- 
manded. 

By  the  Court. 

[Seal]  WALTER.  B.  MALINC, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk.     [97] 


Citation  on  Writ  of  Error. 

UNITED  STATES  OP  AMERICA,— ss. 

The  President  of  the  United  States  of  America,  to 
United  States  of  America,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days   from   the  date  hereof,  pursuant  to  a  writ  of 
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error  duly  issued  and  now  on  file  in  the  clerk's  office 
of  the  United  States  District  Court  for  the  Northern 
District  of  California,  Second  Division,  wherein  Illi- 
nois Surety  Company,  a  corporation,  is  plaintiff  in 
error,  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against 
said  plaintiff  in  error,  as  in  the  said  writ  of  error 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS,  the  Honorable  WILLIAM  C.  VAN 
FLEET,  United  States  District  Judge  for  the  North- 
ern District  of  California,  this  31st  day  of  August, 
A.  D.  1917. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge. 

Receipt  of  a  copy  of  the  within  Citation  is  hereby 
admitted  this  31  day  of  August,  1917. 

JOHN  W.  PRESTON, 
U.  S.  Atty., 

'  Attorney  for  Defendant  in  Error.     [98] 

[Endorsed]  :  15,878.  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  Sec- 
ond Division.  United  States  of  America,  Plaintiff, 
vs.  Illinois  Surety  Company,  Defendant.  Citation 
on  Writ  of  Error.  Filed  Aug.  31, 1917.  W.  B.  Hal- 
ing, Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk. 


[Endorsed]:  No.  3072.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Illinois 
Surety  Company,  a  Corporation,  Plaintiff  in  Error, 
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vs.  The  United  States  of  America,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of  Error 
to  the  Southern  Division  of  the  United  States  Dis- 
trict Court  of  the  Northern  District  of  California, 
Second  Division. 

Filed  October  29,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

ILLINOIS  SURETY  COMPANY,  a  Corporation, 

Plaintiff  in  Error, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Order  Enlarging  Time  to  and  Including  October  20, 
1917,  to  File  Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  it  is  ordered  that 
the  plaintiff  in  error  may  have  to  and  including  the 
29th  day  of  October,  1917,  within  which  to  file  its 
record  on  writ  of  error  and  to  docket  the  cause  in 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  Sep.  28, 1917. 

WM.  H.  HUNT, 
Judge  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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[Endorsed]:  No.  3072.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Illinois 
Surety  Company,  a  Corporation,  Plaintiff  in  Error, 
vs.  United  States  of  America,  Defendant  in  Error. 
Order  Enlarging  Time  to  File  Record  on  Writ  of 
Error  and  Docket  the  Cause.  Filed  Sep.  28,  1917. 
F.  D.  Monckton,  Clerk.  Refiled  Oct.  29, 1917.  F.  D. 
Monckton,  Clerk. 


No.  3072 
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FOR  THE  NINTH  CIRCUIT 


ILLINOIS  SURETY  COMPANY,  a  Coiporatiou, 

Plaintiff  in  Error, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  Southern  Division  of 

the  United  States  District  Court  of  the 

Northern  District  of  California, 

Second  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


F.  deJournel, 
T.  C.  West, 
Roy  V.  Nye, 
Attorfteys  for  Plaintiff  in  Error. 


No.  3072 

MnxUh  Butts 
Ctrruit  (Hamt  af  AppmlB 

FOR  THE  NINTH  CIRCUIT 


ILLINOIS  SURETY  COMPANY,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


Upon  Writ  of  Error  to  the  Southern  Division  of 

the  United  States  District  Court  of  the 

Northern  District  of  California, 

Second  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR  ■ 


STATEMENT  OF  THE  CASE 

This  is  an  action  at  law  on  a  bond  in  which  one 
Grazi,  as  principal,  and  the  plaintiff  in  error,  Illi- 
nois Surety  Company  (defendant  below),  as  surety. 


were  the  obligors  and  the  United  States  of  America 
(plaintiff  below)  was  the  obligee.  Grazi  came  to 
this  country  from  France  not  later  than  October 
1,  1911  (Tr.  pp.  71-72),  and  a  number  of  weeks 
later,  to-wit,  on  November  4,  1911,  the  goods  de- 
scribed in  the  bond,  to-wit,  certain  theatrical  effects, 
arrived  at  the  port  of  New  York  on  the  steamer 
Caroline  from  Havre,  France,  and  were  immediately 
transported  by  rail  thence  to  San  Francisco,  under 
a  transportation  bond  (Tr.  p.  30).  The  goods  ar- 
rived at  San  Francisco  on  November  11,  1911,  and 
on  the  same  day  the  bond  in  suit  was  given.  Grazi 
was  the  manager  of  an  opera  company,  and  the 
goods  were  theatrical  scenery,  properties  and  ap- 
parel which  he  designed  to  have  his  singers  use,  and 
which  they  did  use,  in  the  presentation  of  operas  at 
San  Francisco  and  other  Californian  cities. 

The  complaint  (paragraph  VI,  Tr.  p.  2)  represents 
the  bond  to  have  been  taken  under  the  provisions 
of  paragraph  656  of  the  tariff  act  of  August  5, 
1909.  That  paragraph  provided  that  theatrical  ef- 
fects might  be  entered  free  of  duty  provided  a  bond 
was  given  ''for  the  payment  to  the  United  States 
of  such  duties  as  may  be  imposed  by  law  upon  any 
and  all  such  articles  as  shall  not  be  exported  within 
six  months  after  such  importation,"  but  the  Secre- 
tary of  the  Treasury  could  extend  the  time  for  a 
further  term  of  six  months.  The  bond  in  question 
is  set  out  in  full  in  the  complaint  (Tr.  pp.  3-5),  and 
was  conditioned,  not  for  the  pajmient  of  duties  or 
for  the  exportation  of  the  goods,  but  simply  for  the 


exportation  of  the  goods;  there  is  therein  no  men- 
tion of  and  no  condition  for  the  payment  of  duties. 
And  it  was  conditioned,  not  for  the  exportation  of 
the  goods  generally  (so  that  they  might  be  exported 
from  any  port  of  export  in  the  United  States),  but 
for  the  exportation  thereof  from  the  port  of  San 
Francisco. 

The  complaint  (paragraphs  V,  VIII  and  X,  Tr. 
pp.  2,  5)  endeavors  to  remedy  the  failure  of  the 
bond  to  include  both  of  the  alternative  conditions 
set  forth  by  the  statute — ^the  failure  to  include  in 
the  bond  the  alternative  condition  that  the  duties 
may  be  paid  by  the  importer ;  it  endeavors  to  supply 
this  missing  condition  by  alleging  (paragraph  V) 
the  amount  of  the  duties  on  the  goods,  and  (para- 
graph VIII)  that  a  part  of  the  goods,  on  which 
the  duty  was  a  certain  stated  sum,  were  redelivered 
for  exportation,  and  (paragraph  X)  that  the  differ- 
ence between  said  two  sums,  being  "the  duty  on  that 
between  said  two  sums,  being  "the  duty  on  that 
portion  of  said  goods  not  exported  or  delivered  for 
exportation  above  set  forth,  has  not  been  paid,  nor 
any  part  thereof. ' '  The  prayer  is  for  the  amount  of 
the  duties  so  alleged  to  remain  unpaid  ($6,108.66), 
though  it  does  also  pray  "for  the  penalty  of  said 
bond"  ($6,000).  But  neither  on  the  trial  nor  in 
the  judgment  or  opinion  of  the  Court  below  was  the 
case  treated  as  being  for  duties,  but  it  was  treated 
throughout  as  simply  an  action  on  the  bond.  Of 
course  this  is  the  only  theory  on  which  the  case 
could  possibly  be  brought  against  the  surety  com- 


pany,  for  it  was  not  liable  for  the  duties  as  such, 
though  Grazi  may  have  been  liable  therefor. 

The  surety  company  demurred  on  the  complaint, 
generally  and  also  for  uncertainty,  ambiguity  and 
unintelligibility  (Tr.  pp.  7-8).  The  demurrer  was 
overruled,  with  leave  to  answer  (Tr.  p.  9).  The  de- 
fendant answered.  The  case  was  tried  before  the 
Court  without  a  jury,  a  jury  having  been  waived 
by  stipulation.  On  the  trial  it  was  shown  by  the 
defendant  and  admitted  by  the  plaintiff  (Tr.  pp. 
71-72)  that  Grazi  came  to  this  country  from  France 
many  weeks  before  the  goods  arrived  from  France 
and  by  an  entirely  different  voyage,  whereas  the 
statute,  as  construed  by  the  Treasury  Department 
and  the  courts,  provides  that  the  goods  must  come 
on  the  very  same  vessel  and  at  the  very  same  time 
as  the  importer,  in  order  to  be  subject  to  entry  duty- 
free under  a  bond  for  their  exportation  later  on  or 
(as  an  alternative  thereto)  the  payment  of  duties 
thereon.  Judgment  was  given  (Tr.  p.  22)  in  favor 
of  plaintiff  below  for  the  penal  sum  named  in  the 
bond,  $6,000,  that  being  less  than  the  amount  of 
duty  alleged  in  said  paragraph  X  of  the  complaint 
(Tr.  p.  5)  to  remain  unpaid;  to  the  said  penal  sum 
interest  and  costs  were  added.  The  surety  company 
thereupon  sued  out  this  writ  of  error. 

Thus,  the  vital  questions  are: 

(1)  The  question  raised  by  the  general  demurrer 
whether  the  complaint  states  a  cause  of  action  at 
all, — i.  e.,  whether  the  bond  set  out  therein  is  not 
fatally    defective    and   void    from   every   point    of 


view — as  a  statutory  bond  and  as  a  common  law 
bond:  void  as  a  statutory  bond  (a)  because  of  the 
entire  omission  therefrom  of  one  of  the  alternative 
conditions  mentioned  in  the  statute,  namely,  that 
the  duties  might  be  paid  by  the  importer,  and  (b) 
because  of  the  inclusion,  in  the  condition  for  expor- 
tation, of  the  requirement  that  the  goods  be  ex- 
ported through  the  port  of  San  Francisco  only; 
void  as  a  common  law  bond  on  the  grounds  that 
there  was  no  basis  on  which  a  common  law  bond 
could  rest  and  that  there  was  no  consideration 
therefor. 

(2)  The  question  arising  on  the  evidence  whether, 
since  Grazi  came  into  the  country  many  weeks  be- 
fore the  goods  came  and  not  at  all  at  the  same  time 
or  by  the  same  vessel  as  they  came,  and  since  he 
was  not  in  actual  possession  of  the  goods  when  they 
came,  the  conditions  under  which  any  bond  whatever 
could  be  exacted  and  taken  by  the  government  were 
not  entirely  lacking  in  an  absolutely  essential  par- 
ticular, and  whether  the  bond  is  not  therefore  en- 
tirely void. 

For  the  sake  of  convenience  .this  latter  question 
will  be  hereinafter  considered  first,  and  then  the 
former  question  will  be  dealt  with. 

The  surety  company  has  assigned  and  now  relies 
on  the  following  errors: 

SPECIFICATION  OF  ERRORS 

1.  The  Court  erred  in  overruling  the  amended 
demurrer  of  the  defendant  to  the  complaint  (Assign- 
ment of  Error  No.  I,  Tr.  pp.  92). 


2.  The  Court  erred  in  adjudging  that  the  plain- 
tiff shall  recover  the  sum  of  six  thousand  seven 
hundred  and  ninety-eight  dollars  and  costs  taxed  at 
$29.10  from  the  defendant  (Assignment  of  Error 
No.  XX,  Tr.  p.  106). 

3.  The  Court  erred  in  not  rendering  and  entering 
judgment  against  the  plaintiff  and  in  favor  of  the 
defendant  to  the  effect  that  plaintiff  take  nothing 
by  this  action  (Assignment  of  Error  No.  XXIV, 
Tr.  p.  106). 

ARGUMENT* 

There  are  certain  propositions  which  we  think 
will  appear  clearly  as  we  proceed.  They  are:  (1) 
Theatrical  effects  are  ''implements,  instruments, 
and  tools  of  trade,  occupation  or  employment;"  (2) 
where  theatrical  effects  are  brought  into  this 
country  from  a  country  across  the  sea,  as  these  were 
brought  from  France,  they  must  come  on  the  very 
same  vessel  and  at  the  very  same  time  as  the  im- 
porter, in  order  to  be  entitled  to  free  entry  under  a 
bond  for  exportation  or  payment  of  duties  later, — 
unless  they  come  at  the  same  time  and  on  the  same 
vessel  as  the  importer  they  do  not  fall  within  para- 
graph 656  of  the  tariff  act  of  1909  and  therefore 
no  valid  bond  for  duties  or  exportation  can  be  taken 
under  the  terms  thereof;  (3)  the  bond  in  suit  is 
not  a  statutory  bond  under  paragraph  656  of  the 
act  of  1909  because  the  plain  terms  of  that  para- 
graph cannot  be  and  are  not  met  by  a  bond  condi- 
tioned, as  this  one  is,  for  only  one  of  two  alterna- 

*  Note:  Italics  in  this  brief  are  ours. 


tives,  either  of  which  the  importer  has  a  right  to 
avail  himself  of — to-wit,  either  to  export  or  pay  the 
duties  on  the  goods;  (4)  even  the  one  condition  ac- 
tually expressed  in  the  bond,  viewed  by  itself  and 
apart  from  the  considerations  just  mentioned  of 
failure  to  express  alternative  conditions,  is  not  in 
accordance  with  the  statute,  and  the  bond  is  in- 
valid as  a  statutory  bond,  because  the  law  and  cus- 
toms regulations  permit  the  importer  to  export 
through  any  port  of  the  United  States,  while  the 
bond  in  suit  requires  exportation  to  be  through  the 
port  of  San  Francisco;  (5)  the  bond  is  not  good  as 
a  common  law  obligation. 

Theatrical  Effects  are  Tools  of  Trade,  and  Must  Come  on  the 
Very  Same  Vessel  and  at  the  Very  Same  Time  as  the 
Importer. 

The  true  nature  of  the  provision  regarding  en- 
tering theatrical  effects  duty-free  on  a  bond  condi- 
tioned for  exportation  within  six  months  (or  a  year) 
or  the  payment  of  duties,  will  be  better  seen  if  we 
take  a  view  of  its  genesis,  history  and  associations. 

In  the  free  list  of  the  act  of  March  2,  1861,  12 
Stat,  at  Large  178,  196,  Chap.  68,  §23,  occurs  the 
following  paragraph: 

''Wearing  apparel  in  actual  use,  and  other 
personal  effects  (not  merchandise),  professional 
books,  implements,  instruments,  and  tools  of 
trade,  occupation,  or  employment  of  persons 
arriving  in  the  United  States:  Provided,  That 
this  exemption  shall  not  be  construed  to  include 


machinery,  or  other  articles  imported  for  use 
in  any  manufacturing  establishment,  or  for 
sale. ' ' 

This  paragraph  was  carried  into  the  Revised 
Statutes  practically  unaltered,  §2505,  p.  489. 

The  law  of  March  3,  1883,  22  Stat.. at  Large  488, 
521,  Chap.  121,  simply  continued  the  provision  of 
the  Revised  Statutes  on  this  subject. 

The  law  of  October  1,  1890,  26  Stat,  at  Large  567, 
609,  Chap.  1244,  paragraph  686,  for  the  first  time 
devotes  a  separate  paragraph  (apart  from  ^'wear- 
ing apparel")  to  instruments,  etc.,  of  trade,  occu- 
pation, or  employment  (and  in  subsequent  laws 
they  have  continued  to  enjoy  a  separate  paragraph). 
Moreover,  and  significantly,  the  language  is  changed 
so  as  to  make  it  clear  that  the  goods  must  come  with 
the  person  bringing  them.  Theretofore,  as  we  have 
seen,  the  law  read  ''tools  of  trade  *  *  *  of  persons 
amving  in  the  United  States."  But  the  law  of  1890 
reads  as  follows: 

''686.  Professional  books,  implements,  instru- 
ments, and  tools  of  trade,  occupation,  or  em- 
ployment, in  the  actual  possession  at  the  time 
of  persons  arriving  in  the  United  States;  but 
this  exemption  shall  not  be  construed  to  include 
machinery  or  other  articles  imported  for  use  in 
any  manufacturing  establishment,  or  for  any 
other  person  or  persons,  or  for  sale." 

For  the  first  time  theatrical  effects  are  expressly 
mentioned  in  the  law  of  August  27,  1894,  28  Stat, 
at  Large  509,  543,  Chap.  349,  paragraph  596,  and 
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that  law  was  the  first  to  require  either  of  the  con- 
ditions ever  since  then  and  now  required,  namely, 
that  the  goods  be  exported  within  a  given  time  or 
the  duties  thereon  be  paid.  Said  paragraph  596  is 
in  the  following  words : 

''596.  Professional  books,  implements,  instru- 
ments, and  tools  of  trade,  occupation,  or  em- 
ployment, in  the  actual  possession  at  the  time 
of  persons  arriving  in  the  United  States;  but 
this  exemption  shall  not  be  construed  to  include 
machinery  or  other  articles  imported  for  use  in 
any  manufacturing  establishment,  or  for  any 
other  person  or  persons,  or  for  sale,  nor  shall 
it  be  construed  to  include  theatrical  scenery, 
properties,  and  apparel,  but  such  articles 
brought  by  proprietors  or  managers  of  theat- 
rical exhibitions  arriving  from  abroad  for  tem- 
porary use  by  them  in  such  exhibitions  and  not 
for  any  other  person  and  not  for  sale  and  which 
have  been  used  by  them  abroad  shall  be  ad- 
mitted free  of  duty  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe; 
but  bonds  shall  be  given  for  the  payment  to  the 
United  States  of  such  duties  as  may  be  imposed 
by  law  upon  any  and  all  such  articles  as  shall 
not  be  exported  within  six  months  after  such 
importation:  Provided,  That  the  Secretary  of 
the  Treasury  may  in  his  discretion  extend  such 
period  for  a  further  term  of  six  months  in  case 
application  shall  be  made  therefor." 

The  law  of  July  24,  1897,  30  Stat,  at  Large  151, 
200,  Chap.  11,  paragraph  645,  is  in  the  same  words 
exactly  except  that  the  words  ''arriving  in"  are 
changed  to  "emigrating  to." 
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In  the  law  under  which  the  bond  in  this  case  was 
given,  36  Stat,  at  Large  11,  78,  Chap.  6,  paragraph 
656,  there  was  a  still  further  ''tightening  up"  of 
the  phraseology  resti'icting  the  importation  to  the 
very  time  of  arrival  of  the  person  bringing  the 
goods,  by  changing  the  clause  reading  "in  the  ac- 
tual possession  at  the  time  of  persons  arriving  in  the 
United  States"  so  as  to  make  it  read  "in  the  actual 
possession  at  the  time  of  arrival,  of  persons  emigrat- 
ing to  the  United  States."  Except  in  this  particu- 
lar the  paragraph  remains  exactly  the  same  as  the 
corresponding  paragraphs  in  the  acts  of  1894  and 
1897. 

Since,  before  there  was  any  express  mention  of 
them,  theatrical  effects  had  already  been  held  both 
by  the  Department  and  the  courts  to  be  implements 
or  instruments  of  employment  within  the  meaning 
of  the  tariff  paragraph  applying  to  tools  of  trade, 
there  appears  to  have  been  on  reason  for  expressly 
mentioning  them  in  the  act  of  1894  (the  first  law  to 
designate  them  expressly)  and  subsequent  laws,  ex- 
cept for  the  purpose  of  setting  forth  the  restric- 
tions then  for  the  first  time  imposed  on  theatrical 
effects,  over  and  above  the  restrictions  imposed  on 
other  tools  of  trade,  namely,  that  though  admitted 
duty-free  they  must  be  exported  within  a  year,  at 
the  longest,  or  else  duty  must  be  paid  on  them. 

In  other  words,  by  the  laws  of  1894  and  subse- 
quently, all  the  restrictions  as  to  other  tools  of 
trade  (that  they  must  not  be  brought  for  any  other 
person  or  for  sale,  or  be  brought  on  any  other  ves- 
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sel  or  at  any  other  time  than  the  importer)  were 
retained  as  to  theatrical  effects,  and  more  restric- 
tions were  added — they  must  be  exported  within  a 
year  or  duty  must  then  be  paid,  and  bond  to  secure 
the  performance  of  one  of  these  alternatives  must 
be  given. 

It  is  clear  from  the  history  of  the  provision  that 
it  is  intended  that  theatrical  effects  shall  be  brought 
on  the  very  same  vessel  on  which  the  person  comes 
who  brings  them.  This  appears  from  the  following : 
First.  They  were  not  mentioned  expressly  in  any 
act  prior  to  1894,  but  were  assimilated  to  and  in- 
cluded among  wearing  apparel,  implements,  instru- 
ments and  tools  of  trade  at  all  times  from  1861  to 
1890  (for  only  from  and  after  1890  were  they,  with 
other  tools  of  trade,  given  a  paragraph  separate 
from  wearing  apparel).  Now,  wearing  apparel  of 
course  comes  with  the  immigrant,  in  his  hand  or  in 
his  trunk;  it  arrives  on  the  same  steamer  with  him. 
Secondly.  And  in  the  very  law  (that  of  1890)  which 
thus  gave  tools  of  trade  a  separate  paragraph,  lan- 
guage was  introduced  with  should  make  amends  for 
taking  tools  of  trade  out  of  the  paragraph  concern- 
ing wearing  apparel ;  the  very  juxtaposition  to  wear- 
ing apparel,  so  long  as  tools  of  trade  were  in  the 
same  paragraph,  would  naturally  lead  to  the  inter- 
pretation that  they  must  come  with  the  importer, 
and  on  the  same  steamer;  when  that  juxtaposition 
was  destroyed,  the  naked  word  ''arriving"  was  re- 
placed by  the  words  "in  the  actual  possession  at 
the  time  of  persons  arriving."  Could  language  make 
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it  more  clear  that  ''tools  of  trade"  must  come  on  the 
very  same  vessel  as  the  immigrant  in  order  to  be 
entitled  to  free  importation,  except  by  using  the 
very  words  ''on  the  same  vessel"?  Thirdly.  As  if 
intending  to  introduce  the  equivalent  of  the  very 
words  "on  the  same  vessel"  the  wording  of  the  pro- 
vision was  changed  in  1909  by  stating  that  the  tools 
of  trade  must  not  only  be  in  the  actual  possession 
at  the  time  of  persons  arriving  but  must  be  "in  the 
actual  possession  at  the  time  of  arrival  of  persons 
emigrating  to  the  United  States."  Bearing  in  mind 
that  immigrants  may  come  not  only  by  vessel  from 
across  the  ocean,  but  by  train  from  Mexico  or  Can- 
ada, or  by  horses  and  wagon,  or  automobile,  or  even 
afoot,  from  either  of  the  latter  countries,  it  is  clear 
why  the  general  language  "in  the  actual  possession 
at  the  time  of  arrival  of  persons  emigrating  to  the 
United  States ' '  was  used  instead  of  the  more  special 
language,  "on  the  same  vessel,"  or  "on  the  same 
vessel  or  train,"  or  even  "by  the  same  means  of 
conveyance."  The  general  language  used  covers  all 
of  these  special  cases  and  more,  for  it  covers  coming 
in  afoot  carrying  one's  tools  of  trade  or  pushing 
them  in  a  hand-cart.  But  the  words  of  the  statute 
are  just  as  insistent  as  any  of  the  alternative  but 
more  special  expressions  just  suggested  that  the 
goods  must  come  at  the  very  same  time  as  and  ivith 
the  person. 

We  take  it  that  no  doubt  can  reasonably  exist  that 
theatrical  scenery,  properties,  and  apparel  are  "im- 
plements, instruments,  and  tools  of  trade,  occupa- 
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tion  or  emplojnxieiit, "  and  that  the  same  restric- 
tions are  to  be  applied  to  them — as  regards  their 
coming  in  at  the  very  same  time  and  on  the  same 
vessel — as  are  applied  to  other  tools  of  trade.  Sev- 
eral things  establish  this  conclusively:  (1)  they  have 
been  uniformly  lield  to  be  tools  of  trade — even  be- 
fore they  were  expressly  mentioned  in  the  statutes 
they  were  so  held  to  be  by  the  Treasury  Department, 
and  since  they  were  expressly  mentioned  they  have 
been  so  treated  by  both  the  Treasury  Department 
and  the  courts;  (2)  in  reason  they  are  tools  of 
trade;  (3)  the  form  of  the  statute  shows  that  con- 
gress recognized  and  treated  them  as  tools  of  trade. 

The  decisions  of  the  Department  and  the  courts 
have  recognized  theatrical  effects  as  tools  of  trade. 
On  February  4,  1893,  under  the  act  of  1890  and  be- 
fore the  first  tariff  act  was  passed  which  contained 
an  express  mention  of  theatrical  effects  in  connec- 
tion with  ''tools  of  trade,"  etc.,  it  was  held,  T.  D. 
13796,  in  regard  to  certain  scenery  imported  by 
Madame  Sara  Bernhardt  from  Australia  and  landed 
at  San  Francisco  to  be  used  by  her  in  the  play 
''Theodora,"  as  follows: 

"We  find  that  the  said  goods  are  the  instru- 
ments or  implements  of  the  occupation  of 
Madame  Bernhardt  in  her  actual  possession  at 

the  time  of  her  arrival  in  the  United  States 

*     -jt     *  J) 

The  report  of  Henderson  v.  United  States,  QQ  Fed. 
53,  shows  that  both  the  Treasury  Department  and 
the  Circuit  Court  of  Appeals,  Second  Circuit,  con- 
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sidered  theatrical  effects  as  tools  of  trade  under 
the  law  of  1890. 

Next,  as  to  the  reason  of  the  matter.  The  purpose 
of  the  provision  is  clearly  to  admit  duty-free  the 
tools,  implements  and  instruments — in  one  word, 
the  instrumentalities — by  which  the  immigrant  has 
been  accustomed  to  obtain  his  livelihood.  It  em- 
bodies an  exception  to  dutiable  objects,  an  exception 
based  on  reasons  of  public  policy;  for  it  is  matter 
of  public  policy  to  permit  immigrants  to  land  in 
this  country  fully  equipped,  so  far  as  may  be,  with 
the  means  and  facilities  for  earning  a  livelihood 
immediately.  Hence  they  are  permitted  to  bring 
with  them  duty-free  such  instrumentalities  as  they 
have  been  accustomed  to  use  in  acquiring  a  liveli- 
hood abroad.  And  are  not  the  togas,  swords  and 
shields  of  Brutus,  Cassius  and  Caesar  as  much  the 
instruments  of  employment  of  the  actors  who  play 
those  characters  as  the  saw,  hammer  and  square  of 
a  carpenter  are  his  instruments  of  employment? 

Lastly,  as  to  the  view  of  congress  as  expressd  in 
the  statute  itself.  As  a  matter  of  construction  and 
interpretation,  we  find  that  the  paragraph  forbids 
the  importation  of  theatrical  scenery,  properties  and 
apparel  "for  any  other  person,"  just  the  same  as 
it  forbids  the  importation  oi  other  implements  of 
trade  for  any  other  person.  And  it  forbids  importa- 
tion of  theatrical  e:ffects  "for  sale,"  just  as  it  for- 
bids importation  of  other  tools  of  trade  for  sale. 
As  to  these  restrictions  there  is  a  complete  parallel, 
or,  rather,  identity. 
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But  there  is  one  restriction  on  the  importation 
of  theatrical  scenery,  properties  and  apparel  which 
is  not  made  against  the  other  professional  imple- 
ments and  instruments  of  employment,  namely,  the 
provision  that  they  ''have  been  used  by  them 
abroad."  Undoubtedly  the  spirit  of  the  statute  is 
that  the  implements  of  employment  first  mentioned 
therein  (i.  e.,  those  other  than  theatrical  effects) 
shall  have  been  used  abroad  by  the  persons  bringing 
them  to  this  country.  In  Treasury  Decision  10916, 
under  the  law  of  1890,  it  was  held  that  law  books 
bought  by  an  American  lawyer  while  abroad,  but  not 
used  by  him  while  abroad,  and  brought  by  him  on 
his  return,  were  not  free.  And  as  far  back  as  un- 
der the  law  of  1861,  as  carried  into  the  Revised  Stat- 
utes, namely,  in  1875,  it  was  held.  Treasury  Decision 
2369,  that  immigrants  cannot  bring  with  them  free 
of  duty  new  implements  of  their  profession  or 
trade,  though  intended  to  be  used  by  them  in  the  ex- 
ercise of  their  profession  or  trade  in  the  United 
States.  And  in  order  to  leave  no  room  for  doubt 
that  this  is  the  correct  interpretation  congress  in- 
serted in  the  next  (i.  e.,  the  present)  general  tariff 
law,  act  of  October  3,  1913,  38  Stat,  at  Large,  Part 
I,  p.  114,  Chap.  16,  paragraph  582,  the  words  ''own- 
ed and  used  by  them  abroad"  as  a  qualification  or 
I'estriction  on  importation  of  the  professional  in- 
struments first  mentioned  therein,  i.  e.,  those  other 
than  theatrical  effects. 

But  in  the  law  of  1909  there  is  no  express  restric- 
tion to  the   effect  that   tools   of  trade   other  than 


theatrical  effects  must  have  been  used  abroad  by  the 
immigrant.  Hence,  in  this  restriction  in  the  law  of 
1909  as  to  theatrical  effects,  there  is  an  apparent 
intention  to  insure  the  bona  fides  of  the  importation 
by  forbidding  the  importation  of  any  but  costumes, 
scenery,  properties,  etc.,  which  have  actually  been 
used  abroad  "by  them." 

What  is  the  significance  of  the  provision  limiting 
to  six  months  or  a  year  the  presence,  duty-free,  in 
this  country  of  theatrical  effects,  whereas  there  is 
no  such  limitation  on  other  instruments  of  employ- 
ment"? We  do  not  regard  this  as  a  restriction  on 
importation  of  such  effects  of  the  same  nature  as  the 
restriction  against  importing  for  another  person 
or  for  sale.  It  was  not  inserted  from  the  same 
policy.  It  is  imposed  because  of  the  character  of  the 
theatrical  business — because  of  the  differences  be- 
tween it  and  other  '^  trades,  occupations  and  em- 
ployments." A  carpenter  will  need  his  saw  and 
hammer  as  long  as  he  is  able  to  work.  But  an  actor 
does  not  play  the  part  of  Mark  Antony  continu- 
ously all  his  life  long;  he  plays  that  part  one  sea- 
son and  another  the  next.  In  the  regular  course  of 
the  theatrical  business  it  runs  by  "seasons"  or 
years.  The  statute  is  designed  to  meet  the  necessi- 
ties and  realities  of  the  particular  trade  and  em- 
ployments. So  far  as  theatrical  scenery,  properties 
and  apparel  are  concerned  these  necessities  and  real- 
ities are  met  in  the  main  and  generally,  by  permit- 
ting importation  duty-free,  for  a  period  of  six 
months,  or,  in  exceptional  cases,  one  year.    That,  we 
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take  it,  is  the  reason  why  a  period  is  fixed  during 
which,  only,  theatrical  effects  may  remain  duty- 
free, in  the  country.  The  reason  of  this  limitation 
does  not  extend  to  other  implements  of  employment 
and  hence  congress  did  not  extend  the  limitation  to 
the  latter.  Therefore,  we  do  not  contend  that  this 
restriction,  as  to  time,  on  theatrical  effects,  mani- 
fests, in  itself,  a  disposition  on  the  part  of  congress 
to  impose  greater  limitations  on  the  importation  of 
theatrical  effects  than  on  the  importation  of  other 
implements  of  employment.  In  each  case  the  im- 
portation, duty-free,  is  permitted  so  far  as  the  ne- 
cessities of  the  case  require,  as  those  necessities 
exist  usually  and  in  the  regular  course  of  things. 

But  while  we  do  not  base  on  the  limitation  as 
to  time  any  argument  that  congress  designed  to  im- 
pose a  greater  limitation  on  the  importation  of 
theatrical  effects  than  on  the  importation  of  other 
implements  of  employment  (in  each  instance  the 
limitation  or  lack  thereof  being  controlled  by  the 
natural  duration  of  the  use  of  the  ''instrument" 
imported),  we  do  maintain  that  there  is  every  rea- 
son to  view  the  limitations  on  importation  of  theat- 
rical effects  as  not  less  narroiv  than  the  restrictions 
on  the  importation  of  said  other  implements  of  em- 
ployment. 

We  have  already  seen  that  no  person  who  brings 
iri  either  theatrical  effects  or  other  instruments  of 
employment  for  sale  is  entitled  to  have  them  en- 
tered duty-free.  The  same  is  true  of  all  instru- 
ments of  employment  brought  in  /or  any  other  per- 
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son.  And  as  to  instruments  of  emplojrment  other 
than  theatrical  scenery,  properties  and  apparel, 
there  is  the  further  condition  that  they  must  be  '4n 
IJie  actual  possession  at  the  time  of  arrival,  of  per- 
so]is  emigrating  to  the  United  States."  Is  there 
such  a  condition  as  to  theatrical  scenery,  properties 
and  apparel?  As  we  understand  the  statute,  there 
is.  It  prescribes  that  such  articles  must  be  ''brought 
by  proprietors  or  managers  of  theatrical  exhibitions 
arriving  from  fihroad,"  The  words  "arriving  from 
al)road"  certainly  modify  "proprietors  or  manag- 
ers," not  "exhibitions."  So  there  is  a  complete 
parallel  here  also.  In  each  instance  the  instruments 
of  employment  must  come  witli  fhe  person  bringing 
them — in  the  one  instance  they  must  be  "in  the 
actual  possession  at  the  time  of  arrival,"  in  the 
other  they  must  be  "brought  by"  persons  "arriving 
from  abroad."  We  take  these  two  statements  to 
have  an  identical  signficance.  For  as  to  the  first 
instance  (instruments  of  emplojTiient  other  than 
theatrical  effects)  the  goods  are  in  the  custody  of 
the  steamship  company,  as  much  as  they  are  in  the 
case  of  theatrical  effects.  That  custody  is  con- 
strued to  be  the  "actual  possession"  of  the  person 
bringing  them  and  who  comes  on  the  same  vessel, — 
and  he  must  come  on  the  same  vessel. 

Rosenfeld  v.  United  States,  66  Fed.  303 ; 
Sandow  v.  United  States,  84  Fed.  146. 

It  is  true  that  before  the  Rosenfeld  case  was  de- 
cided (which  was  in  1895)  the  Department,  in  two 
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instances  and  (so  far  as  we  have  been  able  to  find) 
in  no  more,  had  shown  a  disposition  to  apply  a  more 
relaxed  rule  regarding  the  necessity  of  the  goods 
coming  in  the  very  same  vessel  and  at  the  same  time 
as  the  importer.  Those  were  in  Treasury  Decision 
13785,  given  in  1893  under  the  law  of  1890,  and  in 
Treasury  Decision  14049,  also  given  in  1893  and 
under  the  law  of  1890.  In  the  former  it  was  ruled 
that  though  the  tools  did  not  arrive  on  the  same 
vessel  with  their  owner,  yet  since  they  were  in  the 
importer's  possession  "at  the  moment  of  his  de- 
parture for  this  country,  and  were  in  transit  dur- 
ing his  voyage"  and  "he  had  in  his  possession  at 
the  time  of  his  arrival  a  bill  of  lading  for  said 
tools  of  trade — this  was  legally  tantamount  to  legal 
possession."  In  the  latter  decision  it  was  ruled 
that  theatrical  effects  imported  by  Wilson  Barrett, 
an  actor  and  manager,  were  duty-free,  although  Mr. 
Barrett  arrived  at  New  York  on  a  fast  liner  and  the 
goods  were  shipped  by  slower  vessel  direct  from 
Liverpool  to  Philadelphia  where  his  performances 
were  to  begin.  This  was  certainly  a  great  straining 
of  the  law;  we  do  not  find  another  instance  of  such 
a  strained  application  of  it. 

But  on  the  other  hand  stands  Treasury  Decision 
10916,  given  in  1891,  under  the  law  of  1890,  in  which 
it  was  held  that  law  books  not  brought  actually 
with  the  importer  on  his  return  to  this  country 
were  not  duty  free.  And  the  act  of  1890  was  also 
involved  in  the  ruling  in  Treasury  Decision  12199 
made  November  16,  1891.     Therein  it  is  said: 
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''Paragraph  686  restricts  free  admission  to 
tools  of  trade  'in  the  actual  possession  at  the 
time  of  persons  arriving  in  the  United  States.' 
Mr.  Kernisch  arrived  in  the  steamship  Eider, 
while  the  workbench  was  imported  in  the  steam- 
ship Polynesia.  The  protest  is  overruled" — 
and  free  entry  was  not  allowed. 

Then  came  the  decision  in  the  Rosenfeld  case,  QQ 
Fed.  303,  made  in  1905,  followed  by  that  in  Sandow 
V.  United  States,  84  Fed.  146,  and  these  cases  have 
since  been  undeviatingly  followed  by  the  Depart- 
ment. 

In  the  Rosenfeld  case,  66  Fed.  303,  the  facts  were 
that  "in  July,  1891,  the  appellant  caused  to  be 
shipped  at  Berlin,  where  he  was,  for  Bremen,  with 
instructions  to  a  broker  at  Bremen  to  forward  them 
to  this  country  by  the  first  freight  steamer,  certain 
costumes,  properties,  and  scenery  belonging  to  the 
appellant  and  his  brother,  for  use  by  them  in  theat- 
I'ical  representations  to  be  given  in  this  country. 
The  articles  arrived  at  the  port  of  New  York  and 
were  entered  for  duty  about  the  middle  of  October, 
1891.  The  appellant  had  meantime  taken  passage 
on  a  steamer  which  arrived  at  the  port  of  New  York 
about  the  middle  of  July,  1891."  Rosenfeld  claimed 
free  entry  under  the  "tools  of  trade"  paragraph 
of  the  free  list,  but  the  board  of  appraisers  levied 
duty  on  the  goods.  Rosenfeld  appealed  and  the 
Circuit  Court  affirmed  their  decision.  Rosenfeld 
then  appealed  to  the  Circuit  Court  of  Appeals.  The 
latter  court  said,  66  Fed.  304: 
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^'Tlie  exact  inquiry  is  whether  articles  which 
do  not  arrive  in  the  United.  States  at  the  same 
time  or  in  the  same  vessel  with  the  person  im- 
porting them  are  to  be  deemed  in  his  'actual 
possession  at  the  time  of  his  arriving/  within 
the  meaning  of  the  statute.    The  previous  stat- 
utes placing  professional  implements  and  instru- 
ments of  trade  upon  the  free  list  do  not  throw 
any  light  upon  the  inquiry,  because  until  the 
statute  in  question  the  only  limitation  was  that 
the  articles  should  'belong'  to  persons  arriving 
in  the  United  States,  and  should  not  be  imported 
for  sale  or  for  use  in  any  manufacturing  estab- 
lishment.    The  words  'in  the  actual  possession 
at  the  time  of  his  arriving'  constitute  a  new 
and  further  limitation.     Pursuant  to  this  lan- 
guage, it  is  not  enough  that  the  articles  should 
belong   to   the   person   arriving,    or   be   in   his 
possession  constructively,  but  they  must  be  in 
his  actual  possession  at  the  time.    *    *    *    Lit- 
erally,   and    giving    the    words    their    ordinary 
meaning,  the  'actual  possession'  of  the  statute 
is  an  open,  visible,  present  occupancy  and  pos- 
session of  the  articles  imported.     In  order  to 
leave  no  doubt  that  this  is  the  meaning,  the  ac- 
tual possession  and  the   arrival  of  the   owner 
must  be  coincident.     We  suppose  that  articles 
which  are  brought  with  the  owner,  in  the  same 
vessel,  are  to  be  deemed  in  his  actual  possession 
at  the  time  of  arriving,  although  they  are  in  the 
immediate  custody  of  the  carrier.     The  carrier 
is  his  custodian,  and  the  goods,  under  such  cir- 
cumstances, would  be  in  the  actual  possession 
of  the  owner,  equally  as  if  they  were  in  the 
custody  of  his  personal  servant.     If,  however, 
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the  articles  arrive  in  a  different  vessel  and  at 
a  different  time  from  the  owner,  it  would  seem 
plain  that  they  are  within  the  excepted  cate- 
gory. 

"These  conclusions  lead  to  an  affirmance  of 
the  judgment." 

And  the  Sandotv  case,  84  Fed.  146,  decided  nearly 
three  years  later,  but  arising  also  under  the  law  of 
1890,  applied  the  same  construction  to  the  statute. 
The  court  said: 

"These  are  horses  conceded,  in  argument,  to 
have  been  so  trained  and  used  in  exhibitions 
as  to  be  implements  of  occupation  of  the  plain- 
tiff. The  ship  in  which  he  came  would  not  bring 
them,  and  they  arrived  otherwise  a  few  days 
after  he  did.  They  were  not  in  his  possession 
as  of  a  person  at  the  time  'arriving  within 
the  United  States,'  within  the  requirement  of 
paragraph  686  of  the  act  of  1890,  for  he  was 
not  then  arriving,  but  had  arrived  some  time 
before." 

These  two  cases  were  followed  by  the  Depart- 
ment in: 

Treasury  Decision  15998; 
Treasury  Decision  16481 ; 
Treasury  Decision  22558; 
Treasury  Decision  26837. 

In  Treasury  Decision  15993  it  is  said: 

"It  appears  from  the  papers  in  the  case  that 
in  the  early  summer  of  1894  Mr.  Sherman 
Brown,  a  theatrical  manager  and  proprietor, 
gave  an  order  in  London  for  70  theatrical  cos- 
tumes and  properties  for  certain  actresses  he 
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proposed  to  bring  over  to  this  country.  Mr. 
Brown  reached  New  York  in  the  City  of  Paris 
July  15 ;  his  actresses  arrived  by  the  Lucania 
July  21,  but  owing  to  the  delay  of  the  London 
costumer  the  theatrical  properties  shipped  by 
the  Campania  did  not  reach  America  until  Aug- 
ust 18. 

''The  goods  were  assessed  for  duty,  but  are 
claimed  to  be  entitled  to  free  admission  under 
paragraph  686,  act  of  October,  1890,  as  tools  of 
trade  or  professional  implements. 

''Paragraph  686  exempts  from  duty  tools  of 
trade,  etc.,  'in  the  actual  possession  at  the  time 

of  persons  arriving  in  the  United  States.' 

*     *     * 

"But  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  (in  re  Rosenfeld) 
has  recently  rendered  a  decision  which  sharply 
defines  the  meaning  of  the  words  'actual  pos- 
session,' as  used  in  paragraph  686. 

"The  Court  says  [and  here  quotes  from  the 
Rosenfeld  case  the  statement  which  we  have 
already  quoted  from  that  case]. 

"The  ruling  of  the  Court  is  plain,  and  the 
Board,  of  course,  will  follow  it. 

"The  protest  is  overruled  accordingly." 

Where  an  architect  claimed  that  certain  mechan- 
ical drawings  executed  by  himself  and  used  in  his 
business  as  patterns,  were  exempt  from  duty  imder 
paragraph  645  of  the  act  of  July  24,  1897,  as 
"tools  of  trade,"  the  General  Appraiser,  on  Octob- 
er 18,  1900,  rul(Hl,  Treasury  Decision  22558— G.  A. 
4783,  that  the  drawings,  so  far  as  their  nature  was 
concerned,   fell   within   the   exempted   class   named 
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in  tliat  paragraph;   but  the  written   statement   of 

the  claimant  was,  in  part,  as  follows : 

"That  the  trunk  mentioned  herein  was  ship- 
ped from  Kohn  by  me  in  time  to  connect  with 
the  steamer  on  which  I  arrived,  but  it  was  de- 
layed on  the  way  and  did  not  reach  Hamburg 
in  time,  and  I  was  compelled  to  leave  it  to  be 
forwarded  by  following  steamer." 

And  the  ruling  was  as  follows: 

"A  case  within  the  requirements  of  'actual 
possession'  laid  down  in  in  re  Rosenfeld  {QQ 
Fed.  Rep.  303),  hereinafter  quoted,  is  not  made 
out.  On  the  contrary  this  declaration  shows 
the  emigrant  not  in  actual   possession   at  the 

time  of  his  departure." 

*  *     * 

"The  actual  question,  then,  is  whether  ar- 
ticles which  do  not  arrive  in  the  United  States 
at  the  same  time  or  in  the  same  vessel  with  the 
person  importing  them  are  to  be  deemed  in  his 
'actual  possession  at  the  time'  (of  his  arrival), 
within  the  meaning  of  the  statute.  The  words 
'in  actual  possession  at  the  time'  (of  his  arriv- 
al)  constitute  a  limitation." 

*  *     * 

"As  these  drawings  arrived  in  a  different 
vessel  at  a  different  time  from  the  owner,  it  is 
clear  that  they  were  not  in  his  actiial  possession 
— the  actual  possession  and  the  arrival  of  the 
vessel  must  be  coincident." 

In  Treasury  Decision  26337— G.  A.  6029,  under 
date  of  May  2,  1905,  it  was  ruled  that  certain  things 
(which  were  admittedly  tools  of  trade  but  which 
arrived  at  New  York  from  abroad  in  June,  1904, 
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whereas  their  owner  had  arrived  on  a  prior  trip  of 
the  same  steamer  in  March,  1904),  did  not  come 
with  the  importer;  and  held  further  that  the  word 
"emigrating"  in  the  law  of  1897,  used  where  "ar- 
riving" had  been  used  in  earlier  acts,  did  not  change 
the  proper  construction  to  be  placed  on  the  para- 
graph. The  objects  and  the  importer  must  come 
on  the  very  same  trip  of  the  very  same  vessel. 

Hence  for  the  past  twenty-three  years  there  has 
been  a  uniform  course  of  decision,  both  by  the  De- 
partment and  by  the  courts,  that  in  order  that  the- 
atrical effects,  or  any  other  tools  of  trade,  may  be 
entered  duty-free  (whether  absolutely  or  under 
bond  for  exportation),  they  and  the  importer  must 
come  into  this  country  at  the  very  same  time;  and 
this  means  that  where  they  come  by  vessel  from 
across  the  ocean  they  must  come  by  the  very  same 
trip  of  the  very  same  vessel. 

On  pages  71-72  of  the  Transcript  appears  the  fol- 
lowing : 

"GASTON  GARONNE,  a  witness  called 
and  sworn  on  behalf  of  the  defendant. 

Mr.  deJOURNAL.— We  would  like  to  have 
Mr.  Imhaus  act  as  interpreter. 

The  COURT.— What  is  the  purpose  of  this 
testimony,  to  corroborate  the  last  witness? 

Mr.  WEST. — We  want  to  show  that  he  came 
from  Paris  on  the  ship  with  these  goods;  we 
want  to  show  they  were  not  brought  here  with 
Mr.  Grazi. 

The  COURT. — I)o  you  claim  that  they  were? 

Mr.  JARED.— iVo,  tve  do  not. 
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The  COURT. — You  admit  Mr,  Grazi  did  not 
acco7npany  tJie  goods  at  all? 

Mr.  JARED. — /  have  learned  since   lie  did 

not/' 

*     *     * 

''Mr.  WEST.— Probably  this  will  be  ad- 
mitted too,  that  Mr.  Grazi  was  here  in  San 
Francisco  during  the  whole  of  the  month  of 
October,  1911,  and  did  not  come  with  these 
goods  from  France. 

The  COURT. — Counsel  has  already  admitted 
he  did  not  come." 

The  goods  arrived  in  this  country  in  the  steamer 
Caroline  from  Havre,  France,  and  were  entered  at 
the  port  of  New  York  on  November  4,  1911,  the 
date  of  the  arrival  of  the  vessel  at  that  port  (Tr.  p. 
30). 

Under  the  authority  of  the  rulings  which  we  have 
reviewed  we  see  no  rational  escape  from  the  con- 
clusion that,  since  the  proof  in  this  case  shows  and 
it  is  admitted  by  the  government  that  the  goods  did 
not  come  with  Grazi  but  that  he  came  and  was  in 
this  country  many  weeks  before  they  arrived,  they 
were  not  within  the  case  of  duty-free  goods,  under 
said  paragraph  656.  Therefore,  the  government 
should  have  collected  duty  on  them  on  their  arrival, 
for  neither  that  paragraph  nor  any  other  authorized 
the  government  to  take  a  bond  for  the  exportation 
of  the  goods  within  a  limited  period,  or,  in  the  al- 
ternative, the  payment  of  duty  on  the  goods;  or  au- 
thorized the  government  to  take  a  bond  conditioned, 
as  this  one  is,  for  exportation  only.     Therefore  the 
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bond  was  wholly  imautliorized.  by  law.    As  a  statu- 
tory bond  it  is  void. 

The  Statute  Requires  That  the  Goods  Shall  Be  Exported  Within 
a  Stated  Time  or  Duties  Shall  Be  Paid  on  the  Goods.  A 
Bond  Conditioned,  as  This  One  is,  for  Exportation  Alone 
is  Void  as  a  Statutory  Bond. 

A  statutory  bond,  in  order  to  be  valid  as  such, 
must  contain  all  of  the  essentials  prescribed  by  the 
statute  itself.  If  the  statute  permits  the  obligor  to 
discharge  himself  of  liability  by  doing  either  of  two 
alternative  acts  and  the  condition  of  the  bond 
mentions  only  one  of  them  it  is  void  as  a  statutory 
bond.  If  this  were  not  so  the  obligor  might  perform 
the  alternative  act  which  was  omitted  from  the 
bond  and  the  bond  would  still  be  enforceable  against 
him,  and  he  would  thus  be  penalized  without  au- 
thority from  the  statute.  A  plea  of  performance 
would  be  unavailing  as  a  defense  to  the  bond  un- 
less the  proof  w^ere  of  performance  of  the  very  con- 
dition mentioned  in  the  bond;  evidence  of  perform- 
ance of  the  unmentioned  alternative  would  be  in- 
competent, irrelevant  and  immaterial.  The  only 
possible  way  to  protect  the  obligor  against  what 
amounts  to  a  double  penalty  is  to  hold  the  bond 
void. 

In  the  case  of  a  bond  given  at  one  port  condi- 
tioned for  the  entry  of  goods  at  another  port  of 
the  United  States,  where  the  statute  made  an  ex- 
ception— ''dangers  of  the  sea  excepted" — and  this 
exception  was  omitted  from  the  conditions  of  the 
bond,  the  bond  was  held  void.     Chief  Justice  Mar- 
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shall,  sitting  as  Circuit  Justice  said  in  that  case, 

United  States  v. ,  1  Brock.  195,  Fed. 

Cas.  No.  14,413: 

u*  *  *  ^^^  legislature  have  commanded 
that  the  exception  form  a  part  of  the  condition 
of  the  bond.  If  such  condition  do  not  appear, 
it  is  not  such  a  bond  as  the  statute  has  directed, 
and  has  authorized  the  collector  to  take.  The 
exception  is,  in  itself,  very  material,  and,  there- 
fore, the  officer  is  not  at  liberty  to  dispense 
with  it,  although  it  should  be  true  that  by  skil- 
ful pleading,  the  defect  might  be  cured.  The 
act  does  not  permit  him  to  impose  this  risk  on 
the  obligor.  The  bond  to  be  good  as  a  statutory 
bond,  ought  to  contain  what  the  law  requires." 

And  when  it  was  argued  that  the  conditions  which 
the  statute  prescribes  need  not  be  expressed  in  the 
bond,  he  said: 

"The  first  position  to  be  examined  is  this:  It 
is  contended  that  the  law  does  not  require  the 
words  'dangers  of  the  seas  excepted,'  to  be  in- 
serted in  the  bond.  The  statute  itself  must  de- 
cide how  far  this  position  is  correct.  The  words 
are,  'the  master,  &c,  of  such  vessel  shall  first 
give  bond,  &c.'  If  no  more  was  intended  by 
this  position,  than  to  say  that  the  very  words 
in  which  the  obligation  should  be  expressed  are 
not  prescribed  in  the  statute,  the  position 
would  be  true  in  itself,  but  the  court  would  be 
at  a  loss  to  discern  its  application  to  this  case. 
On  a  statute  which  prescribes,  not  the  words, 
but  the  substance  of  a  bond,  the  force  of  that 
argument  is  not  perceived,  which  contends,  that 
because  the  precise  form  is  not  given,  the  sub- 
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stance  which  is  given  may  be  disregarded.  If  it 
was  intended  to  say  that  the  statute  does  not 
require  the  exception  in  some  form  to  appear  in 
the  bond,  the  correctness  of  the  construction 
cannot  be  admitted." 

Where  too  much,  by  way  of  conditions,  is  inserted 
in  a  bond,  the  excess  may  be  eliminated;  but  where 
too  little  is  inserted,  the  deficiency  cannot  be  sup- 
plied by  the  court,  and  the  bond  is  void.  On  this 
point  Chief  Justice  Marshall  said,  in  said  case  of 
United  States  v.  : 

''In  that  case  [United  States  v.  Dixon,  Fed. 
Cas.  No.  3,934]  as  in  this,  the  condition  of  the 
bond  was  in  part  unauthorized  by  law,  and  a 
condition  was  omitted,  which  the  law  was  sup- 
posed to  require.  In  its  reasoning,  the 
court  inclined  to  the  opinion,  that  the  surplus- 
age did  not  vitiate  the  bond;  but  determined 
that  it  was  vitiated  by  the  omission  of  a  material 
condition  required  by  law.  The  reason  for  de- 
termining the  two  objections  differently,  is  this. 
The  court  supposed  itself  competent  to  say,  on 
a  bond  containing  everything  required  by  law, 
and  something  more,  that  the  surplusage  might 
be  considered  as  an  absolute  nullity,  and  the 
bond  construed  as  if  such  surplus  and  void 
matter  was  not  contained  in  it.  This  is  not  a 
novel  principle.  There  are  many  cases  in  which 
surplus  matter  is  rejected.  By  rejecting  it  in 
this  case,  the  bond  conforms  to  law,  and  it  is  an 
effort  to  give  validity  to  the  instrument.  It 
is  possible,  the  effort  may  not  be  defensible. 
But  where  an  essential  circumstance  required 
by  law,  is  omitted  in  the  bond,  the  court  does 
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not  believe  itself  competent  to  supply  the  omis- 
sion, and  to  make  the  bond  conform  to  the 
statute.  No  analogous  case  is  known,  in  which 
a  court  of  law  exercises  such  a  power.  The 
court  may  reason  erroneously,  in  supposing  it- 
self competent  to  reject  surplus  matter,  stated 
in  a  statutory  obligation,  which  contains  every 
thing  required  by  law,  and  incompetent  to  in- 
sert in  such  obligation,  matter  which  it  does 
not  contain;  or  it  may  apply  the  principles  im- 
properly in  the  case.  But  the  inconsistency  of 
the  two  opinions  is  not  perceived.  If  there  be 
hostility  between  them,  if  there  be  any  irrecon- 
cilable opposition,  between  the  two  positions, 
that  a  court  may  reject  surplus  matter  in  an 
instrument,  but  cannot  aid  the  want  of  sub- 
stance, that  hostility,  that  opposiion,  is  not  yet 
discovered. ' ' 

9  C.  J.  68,  §113,  says: 

"Where  the  conditions  of  the  bond  are  in  the 
alternative,  unless  the  election  is  given  to  the 
obligee,  the  performance  of  any  one  of  the 
conditions  releases  the  obligor  who  may  elect 
which  alternative  shall  be  complied  with,  and 
a  failure  to  perform  one  only  does  not  result 
in  a  breach  if  the  other  may  yet  be  performed." 

9  C.  J.  74,  §127,  says: 

''An  act  of  the  obligee  which  prevents  the 
obligor  from  performing  one  of  two  alternative 
conditions  is  a  sufficient  excuse  for  his  nonper- 
formance of  the  other." 

It  is  clear  from  the  statute  that  the  bond  must  be 
in  the  alternative, — it  must  provide  that  the  importer 
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will  (a)  export  the  goods  within  the  required  time, 
or  (b)  pay  duties  on  the  goods.  The  Treasury  De- 
partment could  not,  if  it  would,  dispense  with 
either  of  these  alternatives.  But,  to  do  the  Depart- 
ment justice,  it  does  not  seem  to  have  thought,  ex- 
cept 230ssibly  in  sporadic  cases  (of  which  this  is 
one),  that  it  could  repeal  or  disregard  the  plain 
mandate  of  the  statute.  For  from  the  customs  reg- 
ulations prescribing  the  form  of  the  bond  and  from 
cases  which  have  found  their  way  into  court  it  is 
evident  that  the  Department  has,  in  general,  recog- 
nized that  the  bond  mtist  he  in  tlie  alternative. 
Thus,  in  October,  1894,  a  bond  was  given  by  Lil- 
lian Russel  under  the  tariff  law  enacted  two  months 
before  (the  first  law,  as  w^e  have  seen,  to  mention 
expressly  theatrical  effects).  The  form  of  the  con- 
dition thereof  appears  in  the  report  of  United 
States  V.  Bussell,  84  Fed.  878,  and  was  as  follows: 

''Now,  therefore,  the  condition  of  this  obli- 
gation is  such  that  if  the  said  Lillian  Russell 
shall  well  and  truly  observe  and  comply  with 
the  provisions  of  said  paragraph  596,  and  ex- 
port the  said  theatrical  effects  without  the  lim- 
its of  the  United  States  within  six  months  from 
this  date,  or,  in  the  event  of  her  failure  to  ex- 
port the  said  effects,  pay  the  proper  duties 
which  the  collector  of  customs  of  New  York 
may  assess  upon  the  same,  within  the  time 
prescribed  by  law  for  the  collection  of  duties 
on  imported  merchandise,  then  this  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. ' ' 
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And  the  Customs  Regulations  of  1908,  issued  by 
the  Treasury  Department,  prescribe  as  follows: 

''Article  677.  Articles  Embraced.  Theatrical 
scenery,  properties  and  apparel  brought  by 
proprietors  or  managers  of  theatrical  exhibi- 
tions arriving  from  abroad  for  temporary  use 
by  them  in  such  exhibitions  and  not  for  any 
other  person  nor  for  sale  and  which  have  been 
used  by  them  abroad  shall  be  admitted  free  of 
duty  under  bonds  conditioned  for  the  payment 
of  duties  on  such  articles  as  shall  not  he  ex- 
ported within  six  months  after  importation." 

And  in  Treasury  Decision  29936,  promulgated  on 
August  6,  1909,  the  next  day  after  the  tariff  law 
was  enacted  under  which  bond  in  suit  was  exacted 
from  Grazi  and  the  defendant,  the  following  is 
found : 

"To  collectors  and  other  officers  of  the  cus- 
toms: 

''The  existing  regulations  of  this  Depart- 
ment hereinafter  referred  to  are  hereby  con- 
tinued in  full  force  and  effect  and  are  extended 
to  importations  under  the  tariff  act  of  August 
5,  1909,  as  follows:  *  *  *  Articles  677  and 
678,  Customs  Eegulations  of  1908:  To  theatric- 
al effects,  under  paragraph  656." 

The  so-called  Catalogue  Form  No.  3775  prescribed 
by  the  Department  appears  to  have  been  in  use  many 
years — was  in  use  long  before  the  bond  in  suit  was 
given.  It  has  been  "amended"  after  the  enactment 
of  each  new  tariff  law,  not  by  any  change  in  the 
body  or  conditions  of  the  bond  but  by  inserting  the 
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appropriate  new  paragraph  numbers,  in  lieu  of  the 
old  paragraph  numbers  of  the  law,  in  the  fine-print 
directions  at  the  head  of  the  bond.  The  form  of 
this  bond  prescribed  for  use  in  connection  with 
importation  of  theatrical  effects  and  such  other 
things  as,  under  other  provisions  of  law,  are  im- 
ported duty-free,  subject  to  exportation,  or,  in  the 
alternative,  payment  of  duties,  is  given  in  Treas- 
ury Decision  31999,  dated  in  November,  1911  (this 
fonn  merely  being  the  form  long  before  used, 
amended  as  just  stated),  and  is  conditioned  as  fol- 
lows: 

"Now,  therefore,  the  condition  of  this  obli- 
gation is  such  that  if  the  aforesaid  merchandise 
shall  be  actually  exported  within  six  months 
after  the  date  of  its  importation  and  shall  not, 
or  any  part  thereof,  be  relanded  in  any  port  or 
place  within  the  limits  of  the  United  States, 
and  if  the  certificates  and  other  proofs  required 
by  law  and  the  customs  regulations  showing 
the  delivery  of  the  same  at  a  foreign  port  or 
place  shall  be  produced  and  deposited  with  the 
collector  of  customs  at  the  said  port  of  importa- 
tion within  one  year  from  the  date  hereof,  or, 
in  default  thereof,  if  the  obligors  shall  pay  the 
duties  which  may  be  assessed  upon  the  said 
goods,  wares,  or  merchandise,  then  this  obliga- 
tion shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect." 

It  is  apparent  that  the  form  is  an  old  one  for  it 
is  further  directed  in  said  Treasury  Decision : 

''A  supply  of  such  forms  will  be  furnished 
upon    requisition    therefor   being   made.      The 
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forms  of  Catalogues  3775  and  3779  noiv  on 
hand,  may,  however,  be  used  until  the  supply 
thereof  is  exhausted." 

Thus  there  was  no  warrant  either  in  law  or  the 
Customs  Eegulations,  in  the  prescribed  form  or  in 
the  general  practice  of  the  Department,  for  any 
such  bond  as  that  in  this  case.  As  a  statutory  bond 
it  is  void. 

There  is  internal  evidence  in  the  bond  in  suit  that 
it  was  an  antiquated  and  long-unused  form  when 
the  collector  took  it.  It  appears  (Tr.  p.  3)  to  be 
form  158  instead  of  form  No.  3775,  and  it  is  the 
latter  which  is  spoken  of  in  Treasury  Decision  31999 
of  November,  1911,  as  having  been  in  use  for  the 
purposes  for  which  the  complaint  in  this  case  rep- 
resents this  bond  to  have  been  taken.  And  the 
bond-form  further  recites  (Tr.  p.  3)  that  "This 
bond  to  be  used  for  all  purposes  of  importation  of 
articles  that  are  to  be  exported  within  six  months, 
under  Sections  2505,  2511,  2512  and  3021,  Revised 
Statutes."  Section  2505,  as  we  have  seen  herein- 
before, is  the  old  law  of  1861  regarding  ''wearing 
apparel  in  actual  use,  and  other  personal  effects, 
professional  books,  implements,  instruments,  and 
tools  of  trade,  occupation  or  employment  of  persons 
arriving  in  the  United  States,"  and  (not  to  mention 
the  laws  of  1883  and  1890)  was  superseded  by  the 
law  of  1894  which  is  venj  materially  different  from 
section  2505  of  the  Revised  Statutes.  The  form  of 
the  bond  in  suit  may  have  been  used  for  a  few 
years  after  1894  but  there  was  no  excuse  at  all  for 
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its  use  at  any  time  after  the  law  of  that  year  went 
into  effect,  for  it  and  all  subsequent  acts  clearly 
require  a  bond  in  the  alternative. 

The  said  regulations  made  by  the  Secretary  of  the 
Treasury  have  the  force  and  effect  of  law. 

United  States  v.  Ormshee,  74  Fed.  207,  209; 
Gratiot  v.  United  States,  4  How.  80,  117; 
United  States  v.  Eliason,  16  Pet.  291,  301- 
302. 

And  see: 

Field  V.  Clark,  143  U.  S.  649,  680,  693 ; 
Tilley  v.  Savannah  etc.  R.  Co.,  5  Fed.  641, 

655-659 ; 
Chicago  &  N.  W.  R.  Co.  v.  Dey,  35  Fed.  866, 

874-875. 

This  court  takes  judicial  notice  of  the  rules  and 
regulations  promulgated  by  the  Secretary  of  the 
Treasury  under  the  authority  of  and  supplementary 
to  the  provisions  of  section  656  of  the  act  of  August 
5,  1909. 

Calia  V.  United  States,  152  U.   S.  211,  221- 

222; 
Cosmos  etc.  Co.  v.  Gray  Eagle  Oil  Co.,  190  U. 
S.  301,  309. 

Where  the  bond  is  set  out  in  the  complaint,  or 
oyer  thereof  is  craved  and  had,  the  proper  way  to 
raise  the  question  of  its  invalidity  for  failure  to 
conform  to  the  statutory  requirements,  is  by  de- 
murrer. 

United  States  v.  Bodson,  10  Wall.  395,  404. 
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The  question  was  so  raised  in: 

Dixon  V.  United  States,  1  Brock.  177,  Fed. 

Cas.  No.  3,934; 
Sullivan  v.  Alexander,  19  Johns.  (N.  Y.)  233; 
People  V.  Meiglian,  1  Hill  (N.  Y.)  298. 

If  the  bond  is  void  it  is  competent  for  the  defend- 
ant to  raise  the  objection  at  any  stage  of  the  trial. 

United  States  v.  Eodson,  10  Wall.  395,  404. 

The  lower  court  (Tr.  p.  28)  cited  and  quoted  from 
United  States  v,  DieckerJioff,  202  U.  S.  302,  309,  as 
sustaining  the  proposition  that  even  if  a  bond  is 
''not  strictly  in  conformity  with  the  statute,  if  it 
does  not  run  counter  with  the  statute,  and  is  neither 
malum  proliihitum  nor  malum  in  se,  it  is  a  valid 
bond."  That  principle  is  undoubtedly  true  if  it 
is  correctly  limited  and  applied.  It  was  so  limited 
and  applied  in  the  Bieckerhoff  case.  In  that  case 
there  was  no  question  about  the  condition  of  the 
bond;  the  only  question  was  as  to  the  amount  of  the 
penalty  in  case  the  condition  was  broken.  The  court 
held  that  since  the  statute  permitted  the  penalty  to 
be  twice  the  value  of  the  whole  importation,  a  bond 
which  named  as  the  amount  of  the  penalty  twice 
the  value  of  only  a  part  of  the  importation  (namely, 
of  the  particular  package  not  returned  to  the  col- 
lector upon  demand)  the  defendant  was  in  no  po- 
sition to  say  that  the  bond  was  not  valid;  because 
the  penalty  was  less,  not  more,  than  might  have 
been  named  in  the  bond.     Said  the  court,  p.  310: 


37 

'*  Certainly  the  makers  of  the  bond  cannot 
complain  that  they  have  been  permitted,  by  its 
terms,  to  discharge  the  obligation  to  return  a 
package  by  paying  its  value,  when  a  bond  in 
double  the  value  of  the  merchandise  *  *  * 
might  have  been  required." 

Naturally,  a  bond  naming  a  penalty  not  as  great  as 
the  statute  would  have  permitted  to  be  exacted  ''does 
not  run  counter  with  the  statute."  It  might  even 
be  that  a  bond  naming  a  greater  penalty  than  the 
statute  authorized  would  be  valid  for  the  amount 
authorized  by  the  statute.  See  State  v.  Taylor,  10 
S.  D.  188,  72  N.  W.  409,  66  Am.  St.  Rep.  711 ;  Smith 
V.  United  States,  5  Ariz.  64,  45  Pac.  344.  But  quite 
different  considerations  control  this  case.  Here  the 
obligor  is  bound  by  the  bond  to  do  one  certain  thing 
or  forfeit  the  bond,  while  the  statute  permits  him 
to  do,  at  his  pleasure,  either  said  certain  thing  or 
another  thing  specified.  Such  a  bond  clearly  does 
''run  counter  with  the  statute."  This  case  differs 
from  the  Dieckerhoff  case,  therefore,  in  these  all- 
important  respects:  the  bond  here  imposes  a  more 
onerous  condition,  the  bond  there  imposed  a  less 
onerous  penalty,  than  is  mentioned  in  the  statute. 
Therefore,  the  bond  here  is  void,  while  that  there 
was  valid. 

The  Bond  in  Suit  is  Void  Because  of  the  Restriction  Therein 
Against  Exportation  Through  Any  Port  but  San  Francisco. 

This  bond  is  conditioned  on  the  exportation  of 
the  goods  through  the  port  of  San  Francisco,  where 
the  bond   was  taken    (Tr.   pp.   3-4).      The   statute 
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contains  no  sucli  restriction.  From  the  forms  and 
precedents  wliicli  we  have  hereinbefore  considered 
it  is  apparent  that  no  such  restriction  was  pre- 
scribed or  practiced  by  the  Department.  If  Grazi 
had  ended  his  season  at  Savannah,  Georgia,  or  at 
New  Orleans,  he  must  still  have  shipped  the  goods 
back  to  San  Francisco  for  export,  in  order  to  com- 
ply with  this  bond.  Such  a  restriction  renders  the 
bond  void. 

In  Dixon  v.   United  States,  1  Brock.  177,  Fed. 
Cas.  No.  3,934,  Chief  Justice  Marshall  said: 

''But  may  the  statute  be  exceeded?  It  would 
certainly  be  mischievous,  to  allow  officers  to  in- 
sert in  the  bonds  they  are  empowered  to  require, 
conditions  not  warranted  by  law.  Although 
courts  and  lawyers  may  know  that  such  con- 
ditions have  no  effect,  obligors  may  not  know 
it,  and  this  abuse  of  official  power  may  very 
materially  affect  the  interest  of  individuals, 
who  may  regulate  their  conduct  on  the  opinion, 
that  they  are  bound  to  the  full  extent  of  the 
instrument  they  have  executed.  That,  in  this 
particular  case,  the  condition  inserted  may  not 
be  in  hostility  to  the  general  views  of  the  legis- 
lature, cannot  materially  vary  the  question,  for 
it  is  not  warranted  by  the  statute;  and  if  the 
officer  be  at  liberty,  under  the  colour  of  office, 
to  introduce  such  conditions  as  his  own  judg- 
ment may  approve,  then  his  judgment,  and  not 
the  statute,  becomes  the  director  of  his  con- 
duct." 

People  V.  Meiglian,  1  Hill  (N.  Y.)  298,  was  on  a 
bastardy  bond  in  which  the  officer  taking  it  had 
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inserted  a  condition  not  mentioned  in  the  statute,  in 

addition  to  tlie  statutory  condition.    The  court  held 

the  bond  wholly  void  and  said,  by  Cowen,  J.,  p.  299 : 

"This  was  a  material  addition,  which  might 

prove  much  more  onerous  than  the  condition 

required  by  the  section.    The  latter  is  generally 

to  indemnify,  &c.  which  may  be  by  providing  for 

the  child,  under  some  mutual  arrangement,  or 

in  some  other  way.     The  former  leaves  but  one 

mode;  the  payment  of  the  money  to  be  ordered." 

It  is  true  that  a  statute  of  New  York  is  mentioned 
which  seems  to  have  rendered  void  an}^  bond  not  in 
the  form  required  b}^  the  statute.  But  we  submit 
that  the  same  result  must  have  been  reached  even 
in  the  absence  of  such  a  statute. 

In  Sullivan  v.  Alexander,  19  Johns.  (N.  Y.)  233, 
there  was  an  addition,  not  authorized  by  the  stat- 
ute, to  the  condition  of  the  bond.  The  bond  was 
taken  by  a  sheriff  on  suffering  a  prisoner  in  execu- 
tion to  go  at  large  within  the  limits  of  the  liberties 
of  the  jail.  The  addition  not  authorized  by  statute 
was  the  words  "that  the  prisoner  should,  at  the  re- 
quest of  the  sheriff,  again  surrender  himself  to  the 
prison."  The  bond  was  held  void.  Spencer,  C.  J., 
said  *p.  235: 

"This  is  a  substantial  and  material  part  of 
the  condition.  *  *  *  Beawf age's  case  (10 
Co.  100),  Kidwelly  v.  Brand  (Plowd.  60,  68), 
and  Rogers  v.  Beeves  (1  Term  Rep.  418),  are 
some  of  the  many  cases  which  show  that  such 
a  bond  is  void.  A  mere  verbal  difference  or 
departure  from  the  provisions  of  the  statute, 
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will  not  render  a  bond  to  the  sheriff  void;  but 
when  there  is  a  substantial  variance,  as  if  the 
sheriff:*  adds  to  the  condition  that  he  shall  be 
kept  without  damage  against  the  king  and  the 
plaintiff,  that  will  make  the  whole  condition 
void.  The  sheriff,  in  this  case,  had  no  right 
to  require  the  defendant,  Alexander,  to  surren- 
der himself  to  prison,  at  his  request.  He  has  a 
right  to  reimprison  a  defendant  who  has  been 
admitted  to  the  liberties  of  the  gaol,  in  one  case 
only;  that  is,  when  the  sureties  taken  for  the 
prisoner  are  insufficient;  but  the  condition  to 
this  bond  does  not  embrace  that  case.  We  are 
of  opinion,  therefore,  that  the  defendants  are 
entitled  to  judgment." 

We  take  the  following  from  the  opinion  of  Mr. 

Justice  Washington  in  United  States  r'.  Morgan  et 

aL,  3  Wash.  C.  C.  10: 

''The  embargo  law,  under  which  this  obliga- 
tion was  taken,  does  not  set  out,  in  precise 
terms,  the  form  of  it ;  but  the  material  parts  of 
it  are  clearly  prescribed.  It  is  to  be  in  a  sum 
of  double  the  value  of  vessel  and  cargo,  with 
condition  that  the  goods  shall  be  relanded  in 
some  port  of  the  United  States,  dangers  of  the 
sea  excepted.  If  it  be  taken  in  a  greater  sum 
than  the  law  directs; — if  the  condition  stipulate 
a  relanding  elsewhere  than  in  the  United 
States; — if  it  stipulate  a  relanding  absolutely, 
when  the  law  requires  it  to  be  done  on  a  certain 
condition ; — or  if  it  bind  the  obligors  to  do  more 
than  the  law  requires — it  is  not  the  bond  which 
the  officer  was  authorized  to  take,  and  all  is 
void.  A  contrary  doctrine  might  be  productive 
of  the  most  intolerable  oppression  to  the  citizen, 
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as  well  as  of  detriment  to  the  government.  *  *  * 
''Applying  the  above  principles  to  this  case, 
the  bond  is  void;^first,  because  the  condition 
is  to  reland  the  cargo  within  the  United  States, 
although  the  obligors  might  have  been  prevented 
from  doing  so,  by  a  peril  of  the  sea;  and  sec- 
ondly, because  the  condition  requires  the  oblig- 
ors to  return  the  certificate  of  relanding  to  the 
collector  at  Philadelphia,  within  a  limited  time, 
whereas  the  law  did  not  impose  upon  the  oblig- 
ors the  necessity  of  returning  the  certificate  to 
that  officer  at  all,  much  less  to  do  so  within 
any  prescribed  period." 

Hence,  in  the  bond  in  the  case  at  bar  there  are  two 
restrictions  upon  the  obligors,  neither  of  them  at  all 
warranted  by  law,  and  either  of  which  alone  would 
(independently  of  the  other)  render  the  bond  void. 
The  one  restriction  is  that  the  obligors  7nust  export, 
whereas  the  statute  permits  them  to  export  or  pay 
the  duty,  at  their  pleasure.  The  other  restriction 
is  that  they  must  export  from  the  port  of  San  Fran- 
cisco, whereas  the  law  permits  them  to  export  from 
any  port  of  export  of  the  United  States.  Speaking 
of  the  case  of  United  States  v.  Morgan,  Fed.  Cas. 
No.  15,809,  Judge  Hopkinson,  in  United  States  v. 
Broivn,  Gilp.  155,  Fed.  Cas.  No.  14,663,  has  the  fol- 
lowing to  say,  which  is  a  very  good  statement  of  the 
defects  in  the  bond  in  suit : 

''It  is  impossible  to  make  the  bond  in  Mor- 
gan's Case  conform  to  the  law,  by  taking  away 
any  part  of  it.  You  must  make  altogether  a 
new  and  a  different  condition;  you  must  add  an 
important  qualification  or  exception  given  by 
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an  act  of  congress,  and  not  given  by  the  bond; 
and  you  must  essentially  change,  indeed  ex- 
punge another  part  of  the  condition,  which  was 
not  warranted  by  the  law.  In  short,  you  must 
make  a  new  contract  between  the  parties." 

So  here  you  must  make  ''a  new  and  a  different 
condition" — that  the  obligor  shall  pay  the  duties 
on  the  goods;  and  "you  must  essentially  change,  in- 
deed expunge,  another  part  of  the  condition,  which 
was  not  warranted  by  the  law" — the  condition  that 
the  goods  be  redelivered  to  the  collector  of  the  port 
at  San  Francisco  for  export. 

The  Bond  in  Suit  is  Void  as  a  Common  Law  Obligation  Because 
as  Such  it  Has  No  Basis  on  Which  to  Rest  and  is  Without 
Consideration. 

Paragraph  656  of  the  tariff  act  of  1909  permits 
free  importation  of  theatrical  effects  on  one  condi- 
tion only,  so  far  as  the  form  of  the  bond  is  con- 
cerned; namely,  that  the  importer  shall  give  a  bond 
in  the  alternative  (to  export  within  a  prescribed 
period  or  to  pay  the  duty).  If  he  does  not  give 
that  particular  character  and  form  of  bond  the 
goods  are  clearly  not  duty-free  under  that  para- 
graph. That  is,  if  a  bond  of  that  character  is  not 
given  the  obligation  exists  against  the  importer  to 
pay  the  duties  on  the  goods. 

Therefore,  had  this  bond  been  conditioned  to  pay 
the  duties  on  the  goods  there  would  have  been  room 
for  argument  that,  entirely  apart  from  paragraph 
656,  it  would  be  a  good  common  law  bond  because 
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conditioned  for  the  performance  of  an  obligation 
or  duty  resting  on  the  importer — an  obligation  aris- 
ing under  other  provisions  of  law  than  said  para- 
graph 656.  But  the  bond  in  suit  is  not  so  condi- 
tioned. It  is  conditioned  to  export  through  the  port 
of  San  Francisco.  There  was  no  obligation  imposed 
by  any  law  whatsoever,  and  no  natural  obligation 
arising  independently  of  law,  to  export  said  goods 
through  the  port  of  San  Francisco,  or  through  any 
other  port,  or  at  all.  Therefore,  there  was  no  basis 
for  the  bond  in  suit  to  rest  on. 

The  government,  in  default  of  Grazi's  giving  a 
bond  in  the  form  prescribed  by  the  statute,  might 
have  said  to  him,  ''Since  the  bond  in  the  statutory 
form  has  not  been  given  by  you,  the  duties  are  pay- 
able and  we  will  not  deliver  the  goods  to  you  unless 
you  either  pay  the  duties  in  cash  or  give  a  bond 
conditioned  for  their  payment."  If  he  had  there- 
upon given  the  latter  bond,  it  could,  with  reason, 
be  argued  that  such  a  bond  is  a  good  common  law 
bond.  But  that  is  not  what  the  government  said  or 
did;  it  is  not  that  kind  of  bond  which  it  took.  It 
took  a  bond  conditioned  for  the  doing  of  something 
which  Grazi  was  under  no  legal  or  moral  or  natural 
obligation  at  all  to  do. 

Import  duties  are  taxes.  Taxes  are  not  contrac- 
tual, ])ut  the  payment  thereof  is  a  non-contrac- 
tual obligation.  However,  a  promise,  on  due  con- 
sideration, in  form  of  bond  or  in  other  form,  to  pay 
taxes  is  contractual.  The  delivery  of  imported 
goods  by  the  government  to  the  importer  may  be  a 
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consideration  for  the  promise  to  pay  the  import 
tax,  to  pay  which  is,  as  just  stated,  a  non-contractu- 
al obligation.  But  the  delivery  of  imported  goods 
by  the  government  to  the  importer  cannot  be  a  con- 
sideration for  a  promise,  in  form  of  bond  or  other- 
wise, to  export  them  out  of  the  country,  for  there 
is  no  obligation  of  any  kind  or  nature  to  export 
them.  In  fact,  abstractly,  and  purely  as  a  matter 
of  policy,  the  civilized  governments  of  the  world, 
including  our  own,  encourage  importation  of  all 
goods  which  possess  no  noxious  feature.  Hence, 
viewed  as  a  common  law  bond,  the  bond  in  suit  was 
wholly  without  any  legal  or  valid  consideration. 

As  a  common  law  bond  it  is  void. 

We  respectfully  submit  that  the  amended  de- 
murrer to  the  complaint  should  have  been  sustained, 
and  that  judgment  should  have  been  given  for  the 
defendant,  and  that  the  judgment  of  the  Court  be- 
low should  be  reversed. 

Respectfully  submitted, 

F.  deJournel, 
T.  C.  West, 
Roy  V.  Nye, 
Attorneys  for  Plaintiff  in  Error. 
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BRIEF  OF  THE  DEFENDANT  IN  ERROR. 

Plaintiff  in  Error  seeks  a  reversal  of  the  judgment 
on  two  grounds : 

1.  Insufficiency  of  the  complaint,  because  of  al- 
leged fatal  defects  and  omissions  in  the  bond  set  out 
in  the  complaint. 

2.  That  the  evidence  shows  that  the  theatrical  ef- 
fects covered  by  the  bond  in  suit  did  not  come  into 
the  United  States  on  the  same  vessel  with  Grazi,  the 
manager  of  the  opera  company,  and  that  said  effects 
were  not  at  the  time  of  arrival  in  the  actual  posses- 
sion of  said  manager,  and  that,  therefore,  the  bond 
was  absolutely  void. 

For  the  sake  of  convenience,  counsel  argue  the 
second  contention  first,  stating  it  on  page  seven  of 
the  brief  as  follows: 


Theatrical  Effects  are  Tools  of  Trade,  and  Must  Come 
on  the  Very  Same  Vessel  and  at  the  Very  Same 
Time  as  the  Importer. 

It  is  readily  conceded  that  theatrical  effects  are 
''tools  of  trade,  occupation,  or  employment",  but  the 
argument  is  fallacious  and  invalid  for  the  reason  that 
it  fails  to  recognize  the  change  in  tariff  laws  begin- 
ning with  the  tariff  act  of  August  27, 1894,  paragraph 
596,  quoted  in  full  on  page  9  of  the  brief  of  counsel. 
In  this  law,  for  the  first  time,  theatrical  effects  were 
specifically  enumerated.  Prior  thereto  theatrical  ef- 
fects were  allowed  to  be  imported  under  the  same  con- 
ditions that  applied  to  all  other  "tools  of  trade,  occu- 
pation, or  employment",  and  if  imported  under  those 
conditions,  they  were  absolutely  free ;  but  the  act  of 
August  27,  1894,  supra,  in  effect,  prohibited  the  free 
importation  of  theatrical  effects  unless  brought  by 
proprietors  or  managers  of  theatrical  exhibitions  ar- 
riving from  abroad  for  temporary  use  by  them.  That 
act  further  provided  that  the  free  importation  of 
such  articles  should  be  under  such  regulations  as  the 
Secretary  of  the  Treasury  should  prescribe  and  that 
bonds  should  be  given  for  the  payment  to  the  United 
States  of  such  duties  as  might  be  imposed  by  law 
upon  au}^  and  all  such  articles  as  should  not  be  ex- 
ported within  six  months  after  the  importation,  and 
empowered  the  Secretary  of  the  Treasury  to  extend 
the  six  months  period  for  a  further  term  of  six 
months  in  case  application  should  be  made  therefor. 


The  theatrical  effects  covered  by  the  bond  in  ques- 
tion were  imported  under  paragraph  656  of  the  tariff 
act  of  August  5,  1909,  36  Stat,  at  Large,  page  78,  and 
which  contains  the  same  provision  as  to  theatrical 
effects  as  paragraph  596  of  the  act  of  August  27, 
1894,  but  which  differs  therefrom  as  to  other  "tools 
of  trade,  occupation,  or  employment",  in  that  the  im- 
porters of  such  other  "tools  of  trade,  occupation,  or 
employment"  must  be  persons  emigrating  to  the 
United  States,  a  limitation  which  is  absent  from  the 
act  of  August  27,  1894. 

It  is  very  clear  that  the  law  does  not  contemplate 
that  theatrical  effects  should  be  "in  the  actual  posses- 
sion at  the  time  of  arrival  of  persons  emigrating  to 
the  United  States",  for  the  reason  that  paragraph 
656  prohibits  free  importation  of  such  articles  unless 
brought  by  proprietors  or  managers  of  theatrical  ex- 
hibitions arriving  from  abroad  for  temporary  use  bv 
them  in  such  exhibitions  and  a  proprietor  or  man- 
ager of  a  theatrical  exhibition  coming  into  the  United 
States  for  temporary  purposes  only,  is  not  an  immi- 
grant into  the  United  States  nor  an  emigrant  from 
any  other  country. 

;  Newton  v.  United  States,  6  U.  S.  Court  of  Customs 
Appeals  Reports,  503.  The  reasoning  of  counsel  on 
page  14  is  entirely  correct  as  applied  to  "tools,  im- 
plements, and  instruments  of  trade,  occupation,  or 
employment",  brought  into  the  United  States  by  an 
immigrant,  that  is,  a  person  who  has  emigrated  from 


a  foreign  country  to  the  United  States,  one  of  various 
reasons  being  that  the  owner  has  come  into  the  Uuited 
States  for  permanent  residence.  This  reasoning  and 
the  law  do  not  permit  an  individual  member  of  a 
theatrical  troupe  to  bring  his  costumes  or  other  theat- 
rical effects  free  of  duty  into  the  United  States.  The 
statute  is  so  clear  on  this  point  that  authority  is  un- 
necessary; but  this  construction. was  given  in  Treas- 
ury Decision  21973,  February  3,  1900,  where  theatri- 
cal apparel  imported  b}^  a  member  of  a  French  Opera 
Company  and  not  brought  by  the  manager  or  pro- 
prietor thereof,  was  denied  free  entry. 

One  provision  of  the  law  relative  to  the  importa- 
tion of  theatrical  effects  is  that  their  importation 
shall  be  under  such  regTilations  as  the  Secretary  of 
the  Treasury  may  prescribe.  In  this  case  the  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury 
governing  the  importation  are  found  in  Ai'ticles  677 
and  678  of  the  Customs  Regulations  of  1908.  The 
general  heading  "Theatrical  Effects"  precedes  Ar- 
ticle 677.  The  theatrical  effects  embraced  wdthin  tlic 
regulations  must  be  brought  by  proprietors  or  man- 
agers of  theatrical  exhibitions  arriving  from  abroad ; 
they  must  be  for  temporary  use  by  the  proprietors  or 
managers  in  such  exhibitions;  they  must  not  be  for 
any  other  person;  they  must  not  be  for  sale;  they 
must  have  been  used  by  said  proprietors  or  man- 
agers abroad;  and  bond,  conditioned  on  the  payment 
of  duties  on  such  articles  not  exported  within  six 


months  after  importation  must  be  given.  Tlie^e  is 
not  the  least  inference  {hat  the  goods  must  be  in  the 
actual  possession  of  the  proprietors  or  managers  at 
the  time  of  arrival.  In  this  connection  and  in  reply 
to  counsel's  argumentative  question  on  page  14  of 
the  brief,  it  is  to  be  observed  that  the  togas,  svords 
and  shields  of  Brutus,  Cassius  and  Caesar  are  not 
entitled  to  free  entry  unless  brought  in  l\v  a  pro- 
prietor or  manager  of  a  theatrical  exhibition.  Even 
the  patriotic  dagger  of  the  "noblest  Roman  of  them 
all"  would  be  subject  to  duty  if  brought  in  -)t])erwise 
than  by  a  proprietor  or  manager  of  a  theatrical  ex- 
hibition for  exhibition  purposes  and  for  tompoi-ary 
use.  The  decisions  of  the  Board  of  General  Ap- 
praisers and  of  the  courts  relied  upon  by  counsel  on 
this  branch  of  the  case  concern  importations  prior  to 
the  tariff  act  of  August  27,  1894. 

THE  BOND  IS  A  VALID  OBLIGATION. 

Counsel  contend  that  the  bond  is  void,  saying  in 
that  behalf: 

1.  That  it  does  not  contain  an  alternative  con- 
dition to  pay  duty  in  lieu  of  the  expressed  con- 
dition for  exportation.     (Brief,  page  27). 

2.  That  it  contains  a  restriction  against  expor- 
tation through  any  port  but  San  Francisco. 
(Brief,  page  37). 

?).      That  as  a  common  law  obligation  it  ha^  no 


basis  on  which  to  rest  and  is  without  consid- 
eration.    (Brief,  page  42). 

The  bond  is  set  out  in  full  in  the  complaint  on  pages 
3,  4  and  5  of  the  transcript.  The  original,  on  Cata- 
logue Number  747,  and  printed  in  book  form,  is  de- 
fendant's exhibit  "A".  The  name  of  the  corporate 
surety,  Illinois  Surety  Company,  was  signed  by 
Charles  T.  Hughes,  its  attorney  in  fact.  The  caption 
of  the  bond  is  BOND  FOR  REDELIVERY.  The 
Number  158  on  the  upper  right  hand  corner  is  the 
number  of  the  bond  and  not  the  form  number,  as  sug- 
gested by  counsel  on  page  34.  The  penal  sum  of  the 
bond  is  Six  Thousand  Dollars,  to  wit,  double  the  es- 
timated duty.  The  numbers  3000.00  and  6000.00  on 
the  upper  left  hand  part  of  the  bond,  are  expressive, 
respectively,  of  the  estimated  duty  and  the  double 
thereof.  Mr.  Charles  T.  Hughes  testified  (tran- 
script, page  60)  : 

"Mv  understanding  of  what  the  figures 
$3000.00  and  $6000.00,  in  the  upper  left-hand 
corner  of  this  bond  are,  is  that  the  $3000.00  is  the 
duty  upon  the  valuation  of  the  goods  and  the 
$6000.00  is  double  the  duty,  being  the  penalty 
of  the  bond." 

He  also  testified  (transcript,  page  58) : 

"This  redelivery  bond  shows  in  my  own  writ- 
ing the  signature  of  the  Illinois  Surety  Com- 
pany. ' ' 

He  also  testified  (transcript,  page  57) : 


* '  I  am  familiar  with  bonding  in  these  matters. 
I  have  had  about  twenty  years'  experience." 

On  the  face  of  the  bond  is  endorsed  the  written  con- 
sent of  the  surety  to  six  months'  extension. 

It  thus  appears  that  it  was  thoroughly  well  under- 
stood by  the  Illinois  Surety  Company  that  the  bond 
was  given  in  pursuance  of  paragraph  656  of  the  Act 
of  August  5,  1909,  for  the  purpose  of  obtaining  the 
admission  free  of  duty  for  temporary  use  of  the  theat- 
rical effects  mentioned  in  the  bond  and  that  the  bond 
was  given  for  the  payment  to  the  United  States  of 
such  duties  (not  to  exceed  $6000.00)  on  such  articles 
as  should  not  be  exported  within  six  months  after  im- 
portation. The  alternative  condition  which  counsel 
say  is  absent  from  the  bond  is  really  expressed  in 
the  first  part  of  the  bond  wherein  the  principal  and 
the  surety  are  bound  unto  the  United  States  of 
America  in  the  sum  of  $6000.00,  and  the  condition  to 
export  is  the  alternative,  as  expressed  in  the  bond. 

The  estimate  of  duty  was  ridiculously  poor  for  the 
evidence  shows  that  the  proper  duty  was  $9,726.16 
(transcript,  page  31).  It  was  stipulated  (transcript, 
page  32)  that  a  certain  amount  of  the  merchandise 
was  exported,  of  the  value  of  $5,852.00,  upon  which 
the  duty  was  $3,617.34.  This  exportation  was  a  per- 
formance pro  tanto  of  the  conditions  to  export,  and 
operated  as  a  duty  credit  of  $3,617.34  against  the 
total  duty  of  $9,726.16,  and  left  a  balance  of  $6,108.82 
due  as  duty  on  the  goods  not  exported,  or  $108.82  in 
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excess  of  the  amount  nominated  in  the  bond,  to  wit, 
$6,000.00,  and  therefore  judgment  was  given  for  only 
$6,000.00 

The  claim  that  the  bond  contains  a  restriction 
againts  exportation  through  any  port  but  San  Fran- 
cisco is  utterly  groundless.  It  does  contain  the  con- 
dition to  redeliver  the  goods  to  the  Collector  of  San 
Francisco  for  export  and  the  final  condition  that  the 
principal  "shall  enter  the  said  effects  for  exporta- 
tion from  the  United  States  within  six  months  in 
the  manner  prescribed  by  law  and  the  Regulations  of 
the  Treasury  Department."  This  means  that  the 
goods  must  be  redelivered  to  the  Collector  at  the  port 
of  importation  in  order  that  they  may  be  examined 
and  identified  as  being  the  goods  that  were  imported 
and  covered  by  the  bond  but  the  condition  to  export 
is  general,  that  is,  the  goods  may  be  exported  "from 
the  United  States"  at  any  port  or  ports. 

Counsel  suggest  (brief,  page  33)  that  the  form  of 
bond  that  should  have  been  used  was  prescribed  by 
Treasury  Decision  31999.  In  this  respect  it  is  to  be 
noticed  that  this  Treasury  Decision  was  dated  No- 
vember 11,  1911,  the  date  on  which  the  bond  was 
executed,  land  therefore  of  course  the  regulations 
therein  promulgated  could  not  have  reached  San 
Francisco  from  Washington  in  time  to  be  used  in 
this  transaction.  The  Treasury  Decision  cited  con- 
tains a  great  man}^  provisions  in  addition  to  the  new 
form  of  bond.     Paragraph  7,  page  504,  Volume  21, 


in  referring  to  the  various  classes  of  merchandise, 
provides  that  merchandise  so  entered  may  be  ex- 
ported either  at  the  port  of  entry  or  at  any  other 
port,  except  railroad  iron  for  repair  or  remanufac- 
ture  and  machinery  for  repair,  which  must  be  ex- 
ported at  the  same  port  at  which  imported,  and  that 
before  exportation  is  made,  the  importer  should  file 
an  application  for  the  examination  of  the  merchan- 
dise foj,"  exportation,  stating  where  and  when  the  mer- 
chandise may  be  examined  for  identification.    These 
regulations  promulgated  in  Treasury  Decision  31999 
were  amended  or  modified  by  a  new  set  of  regulations 
in  Treasury  Decision  33806  and  a  slightly  different 
form  of  so-called  ''Special  Six  Months'  Bond  for  Ex- 
portation" was  prescribed  (page  285,  Vol.  25).    On 
page  287,  Volume  25,  is  a  regulation  superseding 
paragraph  7  of  Treasury  Decision  31999,  namely, 
paragraph  10,  which  provides  that  merchandise  (this 
includes  theatrical  scenery,  property  and  apparel 
mentioned  in  paragraph  6  on  page  286)  so  entered, 
may  be  exported  either  at  the  port  of  entry  or  at 
another  port  and  shall  be  delivered  by  the  importer 
for  examination,  either  at  the  appraiser's  store  or  at 
such  other  place  as  the  Collector  may  designate.    It 
also  requires  that  an  application,  substantially  in  a 
form  prescribed,  shall  be  filed  with  the  Collector  in 
sufficient  time  in  advance  of  the  departure  of  the  ex- 
porting conveyance  to  permit  examination  of  the 
merchandise.     The  application  recites,  among  other 
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things,  that  the  merchandise  will  be  delivered  for 
identification  either  at  the  appraiser's  store  or  at  such 
other  place  as  the  Collector  may  designate. 

The  regulations  of  the  Treasury  Department,  con- 
tained in  Treasury  Decision  31999  and  Treasury  De- 
cision 33806  are  referred  to  here  for  the  purpose  of 
showing  that  the  provision  in  the  bond  in  suit  for  re- 
delivery to  the  Collector  of  San  Francisco,  the  port 
of  importation,  is  legal,  and  because  of  the  purpose 
of  paragraph  656  of  the  Act  of  August  5,  1909,  was 
entirely jproper  and  necessary.  If  the  Treasury  De- 
partment had  the  power  to  make  these  regulations 
requiring  redelivery  of  the  merchandise  to  the  Col- 
lector, it  had  the  power  to  insert  such  requirement  in 
the  bond.  (Cat.  No.  747).  Certainly  no  one  will 
contend  that  this  provision  of  the  tariff  should  be 
administered  by  the  officers  of  the  Government  so 
as  to  permit  a  manager  of  a  theatrical  exhibition  to 
satisfy  the  condition  in  the  bond  to  export,  unless  the 
articles  sought  to  be  exported  were  identified  by  the 
officers  at  the  ])ort  of  importation  as  being  the  ar- 
ticles that  were  imported  and  covered  by  the  bond. 

Treasury  Decision  29939  promulgated  August  6, 
1909,  the  next  day  after  the  tariff  law  was  enacted, 
consists  of  instructions  for  guidance  of  officers  of 
the  customs,  extending  the  then  existing  regulations 
prescribed  under  the  tariff  act  of  July  24,  1897  and 
other  acts  to  importations  under  the  Act  of  August 
5,  1909,  and  is  pertinent  here,  in  that  on  page  63  of 
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Volume  18,  Articles  677  and  678  Customs  Regula- 
tions of  1908,  are  extended  to  theatrical  effects  under 
paragraph  656.  This  had  the  effect  to  continue  the 
use  of  the  form  of  bond  (Cat.  No.  747)  used  in  this 
case.  In  favor  of  its  validity  there  is  the  presump- 
tion that  a  public  official  has  performed  his  duty. 
Therefore,  the  form  was  used  by  the  Collector  of 
Customs  under  instructions  from  the  Secretary  of 
the  Treasury,  who  was  empowered  by  paragraph  656 
to  make  regulations.  If  the  provision  in  the  bond 
for  redelivery  is  beyond  the  scope  of  the  statute  the 
worst  that  can  be  said  of  it  is  that  it  is  surplusage 
and  not  binding,  but  it  can  not  render  invalid  those 
stipulations  that  are  in  consonance  with  the  statute. 

United  States  v.  Dicerlioff,  202  U.  S.  302. 

Lowe  vs.  City  of  Guthrie,  44  Pac.  Rep.  198. 
As  the  bond  is  a  statutory  bond  any  defects  therein 
are  cured  by  reading  into  it  the  provisions  of  the 
Statute  (paragraph  656  Act  of  Aug.  5, 1909),  for  the 
protection  of  the  public. 

Brandt  Suretyship  and  Guaranty 

Third  Edition,  section  105. 
The  technical  objection  to  the  form  of  the  bond  is 
not  well  founded  but  if  it  were  it  would  not  save 
this  corporate  compensated  surety  from  the  judg- 
ment. A  compensated  surety  unlike  the  private  or 
friendly  surety  can  not  invoke  the  principle,  stric- 
tissimi  jmis.    Spencer  on  Suretyship,  Sec.  93. 

Counsel  for  plaintiff  in  error  in  his  statement  of 
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the  case  (Tr.  pp.  2-3)  says  "the  bond  in  question  was 
not  for  the  pajonent  of  duties  or  for  the  exportation 
of  the  goods  but  simply  for  their  exportation",  and 
further  states  that  neither  on  the  trial  nor  in  the 
judgment  or  opinion  of  the  Court  below  was  the  case 
treated  as  being  for  duties,  but  simply  an  action  on 
the  bond.  The  facts  and  law  are  both  in  contradic- 
ton  of  the  above  statements. 

The  complaint  (Tr.  pp.  2-3)  alleges  the  section  of 
the  Act  under  which  the  bond  is  to  be  executed.  In 
pursuance  of  the  said  section  of  the  act  the  bond  was 
executed,  and  is  fully  set  out  in  the  complaint.  If  it 
is  defective  in  form  because  it  did  not  recite  that  the 
obligor  shall  pay  to  the  United  States  such  duties  as 
may  be  imposed  by  law  upon  any  and  all  such  ar- 
ticles as  shall  not  be  exported,  it  was  cured  by  the 
act  itself. 

The  pleadings,  the  evidence  in  the  case,  and  the 
opinion  of  the  court  clearly  show  that  the  defendant 
in  error  was  seeking  to  recover  the  unpaid  duty  on 
the  effects  not  exported  as  damages  for  the  breach  of 
contract.  The  judgment  of  the  lower  court  was  in 
accordance  with  this  view,  and  no  doubt  from  the 
opinion  of  the  court  the  full  amount  as  prayed  for  in 
the  complaint  would  have  been  given,  if  the  amount 
had  not  been  limited  bv  the  contract. 
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THE  BOND  IS  A  VALID  COMMON  LAW 
OBLIGATION. 

If  perchance  plaintiff  in  error  can  escape  liability 
vmder  the  statutory  bond,  it  becomes  immovably  im- 
paled upon  the  other  horn  of  the  dilemma  and  is 
liable  upon  the  bond  as  a  voluntary  or  common  law 
obligation.  If  counsel's  narrow  reading  of  the  bond 
is  to  be  accepted,  it  contains  a  condition  to  export  the 
merchandise  described  therein  within  six  months 
with  the  obligation  upon  the  surety  to  pay  the  United 
States  of  America  $6,000.00  for  breach  of  the  condi- 
tion. The  consideration  for  the  bond  was  the  deliv- 
ery of  the  merchandise  to  the  principal  without  pay- 
ment of  duty  thereon,  the  said  duty  being  $9,726.16. 
(Testimony  of  C.  L.  Marple,  transcript,  page  31). 

It  is  well  settled  that  a  bond  not  prescribed  by  law 
but  voluntarily  given  to  the  United  States  is  a  valid 
obligation. 

United  States  vs.  Faust o  Mora,  U.  S.  97,  p.  413, 
United  States  vs.  Hodson,  11  U.  S.  937, 
Jessup  vs.  United  States,  106  U.  S.  147, 
Illinois  Surety  Co.  vs.  United  States,  229  Fed. 
Rep.  527, 
Moses  vs.  United  States,  166  U.  S.  571. 
As  a  voluntary  bond,  the  recovery  thereon  should 
be  for  the  full  amount  regardless  of  actual  loss  sus- 
tained as  a  result  of  the  breach  because  it  is  a  bond 
running  to  the  Government. 
Illinois  Surety  Company,  supra,  at  page  531. 
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In  this  case  it  does  not  make  an}'  difference  which 
of  the  two  rules  of  damages  is  applied  because  recov- 
ery is  limited  to  the  sum  of  $6,000.00  in  either  event. 

It  is  respectfully  submitted  that  the  judgment 
should  be  affirmed. 

JOHN  W.  PRESTON, 

United    States    Attornej', 

ED    F.  JARED, 

Asst.    United    States    Attorney, 

Attorneys  for  Defendant  in  Error. 
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Statement  of  Clerk  Under  Section  1  of  Admiralty 

Rule  4. 

BE  IT  REMEMBERED  that  on  the  31st  day  of 
August,  1909,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon a  libel  by  the  Columbia  Contract  Company  as 
libelant  against  the  steamship  "George  W.  Elder," 
her  machinery,  tackle,  apparel  and  furniture  and 
that  on  said  31st  day  of  August,  1909,  said  libelant 
filed  in  said  court  a  stipulation  for  costs  in  the  sum 
of  $250.00  with  H.  B.  Dickson  as  surety  thereon. 
Thereupon  a  warrant  of  arrest  and  monition  was 
duly  issued  out  of  said  court,  and  on  said  date  the 
United  States  Marshal  for  the  District  of  Oregon 
duly  arrested  the  said  steamship  "George  W.  Elder." 

That  on  said  31st  day  of  August,  1909,  there  was 
filed  in  said  court  a  claim  of  owner  by  Charles  P. 
Doe,  claiming  to  be  the  sole  and  hona  fide  owner  of 
said  steamship,  and  that  no  other  person  is  the  owner 
thereof.  And  on  said  date  said  claimant  filed  in  said 
cause  a  stipulation  for  costs  in  the  sum  of  $250.00', 
with  Harry  Young  as  surety  thereon.  On  Septem- 
ber 1,  1909,  said  claimant  delivered  to  the  United 
States  Marshal  a  stipulation  to  abide  by  [1*]  and 
pay  the  decree  in  the  sum  of  $25,000.00,  with  the 
United  States  Fidehty  and  Guaranty  Company  of 
Maryland  as  surety  thereon,  which  stipulation  was 
duly  approved  by  the  Honorable  Robert  S.  Bean, 
District  Judge,  and  was  duly  filed  in  said  court  on 
said  date,  and   thereupon   the   said   United  States 

•Page-number  appearing  at  foot  of  page  of  original  certified  Apostles 
on  Appeal. 
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Marshal  delivered  the  said  steamship  to  the  said 
claimant. 

On  October  1, 1909,  said  claimant  duly  filed  in  said 
cause  his  answer.  Thereafter  on  the  5th  day  of  Feb- 
ruary, 1912,  the  said  cause  came  on  for  trial  upon 
the  question  of  liability  before  the  Honorable  Charles 
E.  Wolverton,  United  States  District  Judge  for  the 
District  of  Oregon,  the  libelant  appearing  by  Mr. 
C.  E.  S.  Wood  and  Mr.  Ira  Campbell,  its  proctors,  and 
the  claimant  appearing  by  Mr.  William  Denman,  his 
proctor,  and  said  trial  was  continued  to  and  testi- 
mony therein  taken  on  the  6th,  7th  and  8th  days  of 
February,  1912;  and  thereupon  said  cause  was  con- 
tinued for  argument  to  a  date  to  be  thereafter  set. 

Thereafter  on  the  3d  day  of  February,  1913,  the 
court  entered  a  finding  and  decree  that  the  steam- 
ship '' George  W.  Elder"  was  at  fault  and  responsible 
to  the  libelant  for  whatsoever  damage  the  libelant 
had  sustained,  the  amount  of  said  damage  to  be 
thereafter  ascertained;  and  on  said  3d  day  of  Feb- 
ruary, 1913,  there  was  filed  in  said  court  an  opinion 
by  the  Honorable  Charles  E.  Wolverton,  District 
Judge. 

Thereafter  on  the  28th  day  of  February,  1913,  said 
libelant  filed  in  said  cause  its  cost  bill  and  [2} 
costs  thereon  were  taxed  at  the  sum  of  $133.68  in 
favor  of  said  libelant  and  against  the  said  claimant. 

Thereafter  on  the  1st  day  of  April,  1916,  by  order 
of  Honorable  Charles  E.  Wolverton,  District  Judge, 
Mr.  A.  M.  Cannon  was  appointed  Special  Master  to 
take  the  testimony  upon  the  question  of  the  amount 
of  damages.     Thereafter  on  the  5th  day  of  October, 
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1916,  said  Special  Master  filed  in  said  cause  his  find- 
ings and  report  as  to  the  amount  of  damages  in 
which  he  found  that  libelant  was  entitled  to  recover 
from  the  respondent  the  sum  of  $41,839.83  damages 
and  demurrage  together  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  the  1st  day  of 
May,  1910,  the  date  of  the  completion  of  repairs, 
until  paid. 

Thereafter  on  the  11th  day  of  December,  1916, 
upon  motion  duly  filed  by  said  libelant  on  December 
5, 1916,  an  order  was  made  confirming  the  said  report 
of  the  Special  Master,  and  a  further  order  allowing 
the  libelant  to  amend  its  libel  to  conform  to  the 
amount  of  damages  found  by  the  Referee,  a  copy  of 
which  order  is  included  in  the  Apostles  hereto  an- 
nexed. 

Thereafter  on  the  28th  day  of  December,  1916,  said 
libelant  filed  in  said  cause  an  amended  libel,  and 
thereafter  on  the  28th  day  of  December,  1916,  there 
was  entered  in  said  cause  the  final  decree  giving  the 
said  libelant  judgment  for  the  sum  of  $25,000.00 
against  the  said  Charles  P.  Doc,  claimant,  and  the 
United  States  Fidelity  and  Guaranty  Company,  stip- 
ulator upon  the  [3]  stipulation  of  said  claimant 
to  abide  by  and  pay  the  decree,  and  further  giving 
said  libelant  judgment  against  the  said  Charles  P. 
Doe,  claimant,  for  interest  at  the  rate  of  6%  per 
annum  upon  the  said  sum  of  $25,000.00  from  the 
1st  day  of  May,  1910,  until  the  date  of  this  decree, 
to  wit:  $9,991.65;  and  further  giving  judgment  in 
favor  of  the  said  libelant  in  the  sum  of  $250.00,  being 
a   portion   of   libelant's   costs   and   disbursements, 
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against  said  Charles  P.  Doe,  claimant  and  Harry 
Young,  surety  upon  the  said  claimant's  stipulation 
for  costs;  and  further  giving  said  libelant  judgment 
against  the  said  claimant  Charles  P.  Doe  in  the  sum 
of  $325.63,  being  the  balance  of  libelant's  costs  and 
disbursements.  And  it  was  further  decreed  that 
this  decree  bear  interest  from  its  date  at  the  rate  of 
6%  per  annum. 

Afterwards  on  June  21,  1917,  said  libelant  filed  in 
said  cause  its  cost  bill  and  costs  thereon  were  taxed 
in  the  sum  of  $441.95  in  favor  of  the  said  libelant. 
Thereafter  on  the  21st  day  of  June,  1917,  said  claim- 
ant filed  in  said  cause  a  notice  of  appeal,  and  by  order 
of  said  Court  duly  entered  on  June  21,  1917,  the 
amount  of  the  supersedeas  bond  to  be  given  on 
appeal  by  said  claimant  was  fixed  in  the  sum  of 

G.H.M.      $40,000.00. 

136,000.00.     Thereafter  on  August  9, 1917, 

said  claimant  filed  in  said  cause  a  bond  on  appeal, 

with  the  Fidelity  and  Deposit  Company  of  Maryland 

as  surety  thereon,  by  which  the  claimant  and  surtey 

acknowledge  themselves  bound  in  the  sum  of  $250.00 

to  answer  for   any  costs   which   m.ay   be   awarded 

against  them  and  in  the  sum  of  $40,000.00  to  abide 

by  and  pay  any  decree  of  damages  which  may  be 

awarded  against  them. 

Thereafter  on  the  12th  day  of  October,  1917,  said 

claimant  filed  in  said  cause  an  assignment  of  errors. 

[4] 

By  an  order  dated  August  16, 1917,  duly  signed  by 
the  Honorable  Charles  E.  Wolverton,  District  Judge, 
the  time  within  which  said  claimant  is  required  to  file 


6  Charles  P.  Doe  vs. 

the  Apostles  on  Appeal  and  docket  the  same  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  was  extended  to  and  including  November  1, 
1917. 

Afterwards,  on  October  12,  1917,  by  an  order  duly 
entered  therein,  the  clerk  was  directed  to  transmit  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  with  the  Apostles  on  Appeal  in  this 
case,  all  of  the  original  exhibits. 

G.  H.  MARSH, 
Clerk.     [5] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon, 

July  Term,  1909. 

BE  IT  REMEMBERED,  That  on  the  31st  day  of 
August,  1909,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, a  Libel,  in  words  and  figures  as  follows,  to 
wit:    [e] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

The  Steamship  ''GEORGE  W.  ELDER,"  Her  Ma- 
chinery, Tackle,  Apparel,  and  Furniture. 
COLUMBIA  CONTRACT  CO., 

Libelant. 

Libel. 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon : 
Columbia  Contract  Co.,  a  corporation  organized 
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and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Oregon,  presents  this  its  libel  against  the 
steamship  ** George  W.  Elder,"  her  machinery, 
tackle,  apparel,  and  furniture,  whereof  G.  M.  Jessen 
is  or  lately  was  master  and  C.  P.  Doe  and  J.  H. 
Peterson  are  or  lately  were  owners,  and  against  all 
persons  intervening  for  their  interests  in  said  vessel 
in  a  cause  of  collision,  civil  and  maritime,  and  there- 
upon your  orator  articulately  propounds  and  alleges 
as  follows : 

I. 

At  all  of  the  times  in  this  libel  set  forth  libelant 
was  and  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ore- 
gon and  at  all  of  such  times  was  and  still  is  the  owner 
of  a  certain  screw  steamship  known  as  the  *' Daniel 
Kern,"  which  vessel  was,  prior  to  the  18th  day  of 
August,  1909,  employed  by  libelant  in  the  towage  of 
barges  to  and  from  Ft.  Stevens,  Oregon,  and  points 
upon  the  Columbia  Eiver  above  Ft.  Stevens. 

II. 

The  ' '  George  W.  Elder  "  is  a  screw  steam  vessel  fly- 
ing the  American  flag  and  plying  regularly  between 
Portland,  [7]  Oregon,  and  Eureka,  San  Fran- 
cisco and  San  Pedro,  California.  Her  master  is  or 
lately  was  G.  M.  Jessen,  and  C.  P.  Doe,  and  J.  H. 
Peterson  are  or  lately  were  her  owners  and  said  ves- 
sel is  now  lying  in  the  port  of  Portland,  Oregon, 
within  the  District  of  Oregon,  and  is  within  and  sub- 
ject to  the  jurisdiction  of  this  Honorable  Court, 

III. 

Heretofore  and  about  one  o  'clock  in  the  morning  of 
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August  18,  1909,  the  ''Daniel  Kern"  was  a  vessel 
under  way  in  the  waters  of  the  Columbia  Eiver  about 
abreast  of  Waterford,  Washington,  and  was  en- 
gaged in  making  fast  to  three  loaded  rock  barges, 
also  belonging  to  libelant,  preparatory  to  towing 
them  from  such  point  to  Ft.  Stevens,  Oregon.  Said 
vessel  was  in  good  order  and  condition  and  was  well 
and  sufficiently  manned  and  equipped  with  a  full  and 
competent  set  of  officers  and  crew,  and  said  vessel  had 
burning  and  was  displaying  the  regulation  lights,  to 
wit,  her  port  sidelight  colored  red,  her  starboard 
sidelight  colored  green,  both  fitted  mth  regulation 
screen  and  burning  in  the  proper  place ;  her  masthead 
light  and  lights  also  upon  her  foremast  indicating 
that  she  had  a  tow,  and  a  white  light  astern  burning 
in  the  accustomed  place.  The  "Daniel  Kern"  en- 
gines were  stopped  at  the  time  and  she  was  making 
fast  to  her  tow  having  a  head-line  running  at  the 
time  to  the  barge  forming  the  port  barge  of  her  tow. 
The  "Daniel  Kern"  was  headed  down  the  Columbia 
River  and  the  barges  were  headed  substantially  at 
right  angles  to  her  upon  her  port  bow  and  towards 
the  Oregon  shore  of  the  Columbia  River.  The 
"George  W.  Elder"  left  Portland,  Oregon,  upon  her 
regular  voyage  from  Portland  to  California  ports  as 
aforesaid  the  evening  of  August  17,  1909,  and  when 
descending  the  Columbia  River  upon  such  voyage 
and  in  the  vicinity  of  Waterford  Light  sighted  the 
"Daniel  Kern"  ahead  of  herself  and  down  the  [8J 
Columbia  River.  Neither  of  the  sidelights  of  ' '  Dan- 
iel Kern"  were  visible  to  those  in  charge  of  the  navi- 
gation of  the  "Elder"  and  the  "Daniel  Kern"  was  in 
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such  position  as  that  her  sidelights  could  not  be  so 
visible.  The  "George  W.  Elder"  blew  one  short 
blast  of  her  steam  whistle  as  a  signal  of  her  desire 
to  overtake  and  pass  the  "Daniel  Kern"  on  the  right 
or  starboard  hand  of  the  "Daniel  Kern."  To  such 
blast  of  the  "George  W.  Elder"  the  "Daniel  Kern" 
replied  with  four  short  and  rapid  blasts  of  her  own 
steam  whistle,  the  danger  signal,  indicating  that  the 
"Daniel  Kern,"  by  reason  of  the  fact  that  she  did 
not  have  her  tow  under  control,  did  not  think  it  safe 
for  the  ' '  George  W.  Elder, ' '  the  vessel  astern,  to  at- 
tempt to  pass  at  that  point.  To  the  four  short  and 
rapid  blasts  of  the  steam  whistle  of  the  "Daniel 
Kern,"  the  "George  W.  Elder"  again  blew  one  short 
blast,  to  which  the  "Daniel  Kern"  again  replied  with 
four  short  and  rapid  blasts  of  her  own  steam  whistle, 
and  almost  immediately  thereafter  the  "George  W. 
Elder"  came  into  collision  with  the  "Daniel  Kern," 
striking  her  upon  the  starboard  quarter  aft  and  in- 
flicting such  damage  upon  the  "Daniel  Kern"  as  that 
within  twenty  minutes  thereafter  she  sank  in  the 
waters  of  the  Columbia  River  and  now  lies  upon  the 
bottom  of  the  Columbia  River. 

IV. 
The  libelant  avers  that  said  collision  was  occa- 
sioned solely  through  negligence  and  carelessness  of 
those  in  charge  of  the  navigation  of  the  "George  W. 
Elder,"  in  that  she  did  not  keep  out  of  the  way  of 
the  "Daniel  Kern"  and  attempted  to  pass  the  "Dan- 
iel Kern"  from  astern  without  receiving  the  assent 
of  the  "Daniel  Kern"  indicated  by  the  appropriate 
whistle  so  to  do  and  attempted  so  to  pass  when  the 
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** Daniel  Kern"  had.  blown  four  short  and  rapid 
blasts  of  her  steam  whistle,  indicating  that  it  was  not 
safe  for  the  ''George  W.  Elder"  to  [9]  attempt  to 
pass  at  that  point ;  and  libelant  further  avers  that  no 
act  of  the  ' '  Daniel  Kern, ' '  her  master,  pilot,  officers 
or  crew  in  any  respect  whatever  contributed  to  said 
collision. 

V. 

By  reason  of  said  collision  so  occasioned  by  the 
negligence  and  carelessness  of  those  in  charge  of  the 
"George  W.  Elder,"  libelant,  as  owner  of  the  "Dan- 
iel Kern,"  has  sustained  damages  in  and  about  the 
raising  and  repairs  of  said  vessel,  and  loss  of  equip- 
ment upon  said  vessel,  and  loss  of  the  use  of  said  ves- 
sel, in  an  amount  not  at  present  ascertainable  with 
particularity.  Libelant  believes  that  said  losses  will 
aggregate  or  may  aggregate  the  sum  of  twenty-five 
thousand  dollars  ($25,000)  and  for  said  losses  and 
in  the  sum  of  twenty-five  thousand  dollars  ($25,000) 
it  has  and  claims  a  lien  upon  the  "George  W.  Elder," 
and  also  claims  against  her  owners  personally. 

VI. 

All  and  singular  the  above  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 

WHEREFORE,  libelant  prays  that  process  in  due 
form  of  law  according  to  the  practice  of  this  Honor- 
able Court  in  cases  of  admiralty  and  maritime  juris- 
diction may  issue  against  said  steamer  "George  W. 
Elder, ' '  and  that  all  persons  having  or  claiming  any 
interest  in  said  vessel  may  be  cited  to  appear  and  an- 
swer, but  not  under  oath,  the  matters  and  things  in 
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tKis  libel  contained,  and  that  upon  the  final  hearing 
this  Honorable  Court  may  pronounce  in  favor  of 
libelant's  said  demand  with  costs  against  said  vessel 
and  her  owners,  and  that  said  vessel  may  be  con- 
demned and  sold  to  pay  the  same,  and  for  such  fur- 
ther relief  as  is  proper  in  the  premises. 

WILLIAMS,  WOOD  &  LINTHICUM, 
Proctors  for  Libelant.      [10] 

United  States  of  America, 

State  and  District  of  Oregon, — ss. 

I,  Daniel  Kern,  first  being  duly  sworn,  on  oath  say 
I  am  the  president  of  the  libelant  above  named,  and 
the  foregoing  libel  is  true  as  I  verily  believe. 

DANIEL  KERN. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  August,  1909. 

[Seal]  J.  C.  FLANDERS, 

Notary  Public  for  Oregon. 

Filed  August  31,   1909.    A.  M.   Cannon,   Clerk. 

[11] 


And  afterwards,  to  wit,  on  the  1st  day  of  October, 
1909,  there  was  duly  filed  in  said  court  an  An- 
swer in  words  and  figures  as  follows,  to 
wit:   [12] 
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In  the  District  <Jourt  of  the  United  States  for  the 
District  of  Oregon. 

COLUMBIA  CONTRACT  CO., 

Libelant, 
vs. 

The  Steamship  "GEORGE  W.  ELDER,"  Her  Ma- 
chinery, Tackle,  Apparel  and  Furniture, 

Respondent. 
Answer. 
To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  for  the  District  of  Oregon : 

Charles  P.  Doe,  claimant  for  the  ship  "George  W. 
Elder,"  her  tackle,  apparel,  furniture  and  machin- 
ery, intervening  for  his  interest  therein,  for  answer 
to  the  libel  and  complaint  of  Columbia  Contract  Co., 
against  the  said  ship,  her  tackle,  etc.,  admits,  denies 
and  alleges  as  follows : 

L 

This  claimant  is  informed  that  it  is  a  fact  and  he 
therefore  admits  that  libelant  was  and  is  a  corpora- 
tion, as  alleged  in  the  libel,  but  this  claimant  does  not 
know  and  has  not  been  informed  save  by  said  libel 
whether  or  not  the  said  libelant  is  the  owner  of  that 
certain  screw  steamship  known  as  the  "Daniel 
Kern, ' '  or  ever  was  at  any  time  the  owner  thereof  or 
of  any  interest  therein,  and  therefore  denies  the 
same.  Claimant  is  informed  that  it  is  true  and  he 
therefore  admits  it  to  be  a  fact  that  on  and  prior  to 
the  18th  day  of  August,  1909,  the  said  steamship 
"Daniel  Kern"  was  employed  by  the  libelant  in  the 
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towage  of  barges  to  and  from  Ft.  Stevens,  Oregon, 
and  points  upon  the  Columbia  River  above  Ft.  Stev- 
ens.    [13] 

II. 

This  claimant  denies  that  the  "George  W.  Elder" 
is  a  screw  steam  vessel  flying  the  American  flag  and 
plying  regularly  between  Portland,  Oregon,  and  Eu- 
reka, San  Francisco  and  San  Pedro,  California,  and 
that  G.  M.  Jessen  is  and  was  during  all  the  time  in 
the  libel  mentioned  her  master,  and  that  this  claim- 
ant is  the  owner  and  was  the  owner  of  said  steamship 
''George  W.  Elder"  during  all  the  time  in  the  libel 
mentioned,  but  this  claimant  denies  that  J.  H.  Peter- 
son was  during  said  time  or  is  the  owner  of  said 
vessel  or  of  any  part  thereof  or  interest  therein.  This 
claimant  admits  that  the  said  steamship  ' '  George  W. 
Elder"  was,  at  the  time  of  filing  said  libel,  lying  in 
the  port  of  Portland  and  within  the  District  of  Ore- 
gon, and  was  and  is  within  and  subject  to  the  juris- 
diction of  this  court. 

III. 

This  claimant  is  informed  that  it  is  true  and  he 
admits  it  to  be  a  fact  that  between  the  hours  of  twelve 
and  one  o  'clock  in  the  morning  of  August  18th,  1909, 
the  "Daniel  Kern"  was  a  vessel  under  way  in  the 
waters  of  the  Columbia  River  about  abreast  of 
Waterford,  Washington,  but  denies  that  she  was  then 
or  there  engaged  in  making  fast  to  the  three  loaded 
rock  barges  mentioned  in  the  libel  or  to  any  barges 
whatever,  but,  on  the  contrary,  this  claimant  avers 
that  she  had  at  the  time  in  the  libel  mentioned  made 
fast  to  said  barges.     Claimant  is  informed  that  it  is 
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true  and  he  therefore  admits  that  the  said  rock 
barges  mentioned  in  the  libel  then  and  there  be- 
longed to  the  libelant,  and  that  the  said  "Daniel 
Kern"  had  made  fast  thereto  for  the  purpose  of  tak- 
ing the  same  from  said  point  to  Ft.  Stevens,  Oregon. 
This  claimant  denies  that  said  vessel,  the  said  "Dan- 
iel Kern,"  was  in  good  order  or  condition,  but  this 
claimant  does  not  know  and  has  not  been  informed 
save  by  said  libel  whether  or  not  said  "Daniel  Kern" 
was  well  or  [14]  sufficiently  manned  or  equipped 
with  a  full  or  competent  staff  of  officers  or  crew,  and 
he  therefore  denies  the  same  and  the  whole  thereof. 
And  this  claimant  denies  that  said  vessel,  the  said 
"Daniel  Kern,"  had  burning  or  displayed  the  regula- 
tion lights  at  said  time  or  at  any  time  in  the  libel  men- 
tioned. This  claimant  does  not  know  and  has  not 
been  informed  save  and  except  by  said  libel  whether 
or  not  said  "Daniel  Kern"  then  or  there,  or  at  any 
time  in  the  libel  mentioned,  had  burning  or  was  dis- 
playing a  port  sidelight  colored  red  or  any  port  side- 
light, but  this  claimant  is  informed  that  it  is  true, 
and  he  therefore  admits,  that  said  steamer  did  have 
burning  and  was  displaying  her  starboard  sidelight 
colored  green,  but  whether  or  not  both  or  either  of 
said  sidelights  were  or  was  fitted  with  the  regulation 
or  any  screen  or  were  or  was  burning  in  the  proper 
place  or  places,  he  does  not  know  and  has  not  been  in- 
formed save  and  except  by  said  libel,  and  he  there- 
fore denies  the  same  and  the  whole  thereof.  This 
claimant  admits  that  said  "Kem"  then  and  there 
had  burning  and  was  displaying  her  masthead  light 
and  a  white  light  upon  her  foremast,  but  he  does  not 
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know  and  is  not  informed  save  by  said  libel  whether  or 
not  she  had  burning  or  was  displaying  a  white  light 
astern,  and  he  therefore  denies  the  same.  This 
claimant  denies  that  the  said  "Daniel  Kern's"  en- 
gines were  stopped  at  the  time  mentioned  in  the  libel 
or  at  any  time  mentioned  in  the  libel  or  at  the  time 
she  was  making  fast  to  her  tow,  but  this  claimant  ad- 
mits that  she  had  a  head-line  at  the  time  running  to 
the  barges  from  the  port  barge  of  her  tow,  and  this 
claimant  avers  that  the  said  "Kern"  was  then  and 
there  made  fast  to  said  port  barge,  and  this  claimant 
is  informed  and  believes,  and  he  therefore  alleges  the 
fact  to  be,  that  the  said  "Kern"  was  then  and  there 
made  fast  to  the  [15]  starboard  barge  and  that 
her  bow  was  against  the  middle  barge  of  the  tow  and 
between  the  port  and  starboard  barges  of  said  tow. 
This  claimant  denies  that  the  said  "Daniel  Kern" 
was  headed  down  the  Columbia  River,  and  denies 
that  the  said  barges  were  or  that  any  of  them  was 
headed  substantially  or  at  all  at  right  angles  to  her 
port  bow  or  towards  the  Oregon  shore  of  the  Colum- 
bia River.  On  the  contrary,  this  claimant  avers  that 
the  said  "Kern"  and  all  of  the  said  barges  were 
headed  towards  the  Washington  shore  of  the  Colum- 
bia River  and  obliquely  across  the  channel  of  said 
Columbia  River. 

This  claimant  admits  that  said  steamship  "George 
W.  Elder"  left  Portland,  Oregon,  on  her  voyage  from 
that  port  to  California  ports,  on  the  evening  of 
August  17,  1909,  and  while  descending  the  Columbia 
River  upon  such  voyage  and  in  the  vicinity  of  Water- 
ford,  Washington,  sighted  the  said  "Daniel  Kem" 
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ahead  and  down  the  Columbia  River.  This  claimant 
denies  that  neither  of  the  sidelights  of  the  said  "Dan- 
iel Kern"  was  visible  at  that  time  to  those  in  charge 
of  the  navigation  of  the  "Elder,"  but  avers  that  the 
starboard  light,  being  the  green  hght  on  said  side  of 
the  "Daniel  Kern,"  was  then  and  there  visible  to 
those  in  charge  of  the  navigation  of  the  "Elder,"  and 
this  claimant  denies  that  the  said  "Daniel  Kern" 
was  then  or  there  or  at  any  time  after  the  "Elder" 
sighted  her,  in  such  position  that  her,  the  said ' '  Daniel 
Kern's,"  starboard  sidelights  could  not  be  or  were 
not  visible.  This  claimant  admits  that  the  ' '  George 
W.  Elder"  blew  one  short  blast  of  her  steam  whistle, 
and  claimant  avers  that  she  blew  such  blast  when  be- 
tween one-half  and  three-quarters  of  a  mile  distant 
from  and  above  the  said  "Daniel  Kem,"  in  said 
Columbia  River,  and  denies  that  the  said  "Elder" 
blew  such  blast  as  a  signal  of  her  desire  to  overtake 
and  pass  the  "Daniel  Kern"  on  the  right  or  star- 
board hand  of  the  said  "Daniel  Kern,"  but,  on  the 
contrary,  this  claimant  avers  that  when  the  "Elder" 
[16]  came  within  sight  of  the  "Daniel  Kem"  as 
aforesaid,  the  starboard  light  of  the  latter  was  in 
plain  view  of  those  in  charge  of  the  "Elder,"  and 
the  said  "Kern"  and  her  tow  were  at  least  one  thou- 
sand feet  from  the  Washington  shore,  the  whole  dis- 
tance being  deep  water  and  of  more  than  sufficient 
depth  for  the  "Elder"  to  safely  navigate  the  same, 
and  the  "Elder"  blew  the  said  one  short  blast  as 
aforesaid  for  the  purpose  of  indicating  and  did 
thereby  indicate  to  the  said  "Daniel  Kern"  that  she, 
the  said  "Elder,"  intended  to  pass  to  the  right  of 
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the  said  *' Daniel  Kern"  and  between  her  and  the  said 
Washington  shore.  This  claimant  denies  that  to  the 
said  signal  or  single  short  blast  of  the  whistle  of 
the  ''Elder,"  the  said  "Daniel  Kern"  replied  wdth 
four  short  rapid  blasts  of  her  whistle  or  by  giving 
what  is  known  as  the  danger  signal  or  replied  or 
gave  any  blast  of  her  steam  whistle  whatever,  or  in 
any  wise  or  in  any  manner  whatever  answered  the 
said  signal  of  the  "Elder,"  and  denies  that  the  said 
"Kern"  gave  four  short  or  rapid  blasts  or  any  short 
or  rapid  blast  or  blasts  or  any  blasts  whatever  of 
her  steam  whistle,  or  gave  the  danger  signal  or  any 
signal  whatever,  or  gave  any  whistle  or  signal  indi- 
cating that  the  said  "Daniel  Kern,"  by  reason  of 
the  fact  that  she  did  not  have  her  tow  under  control 
or  otherwise  or  at  all,  did  not  think  it  safe  for  the 
"George  W.  Elder"  to  attempt  to  pass  at  that  point, 
and  denies  that  the  said  "Daniel  Kem"  gave  any 
signal  or  response  whatever  to  the  said  one  blast  or 
signal  of  the  "Elder."  Claimant  denies  that  to  the 
alleged  four  short  and  rapid  or  four  short  or  rapid 
blasts  of  the  steam  whistle  of  the  said  "Kem,"  the 
said  "Elder"  again  blew  one  short  blast,  but  claim- 
ant admits  that  the  "Elder"  did  again  blow  one  short 
blast  of  her  steam  whistle,  but  denies  that  she  did  so 
in  response  to  the  alleged  four  short  and  rapid  blasts 
or  any  short  or  any  blasts  or  blast  of  the  whistle  or 
any  signal  whatever  of  the  said  "Daniel  Kern," 
[17]  and  denies  that  the  said  "Daniel  Kern"  again 
or  at  all  replied  with  four  short  and  rapid  or  short  or 
rapid  blasts  of  her  own  steam  whistle,  but,  on  the 
contrary,  avers  that  the  said  "Daniel  Kem"  re- 


18  Charles  P.  Doe  vs. 

sponded  to  the  second  single  blast  of  the  steam 
whistle  of  the  ''Elder"  by  giving  two  blasts  of  her 
own,  the  "Kern's,"  steam  whistle,  followed  quickly 
by  two  more  blasts  thereof,  and  claimant  denies  that 
almost  immediately  thereafter,  or  at  all,  the  "George 
W.  Elder"  came  into  colHsion  with  the  "Daniel 
Kern,"  although  claimant  admits  that  shortly  there- 
after the  said  "Elder"  and  the  said  "Kern"  came 
into  collision,  the  "Elder"  striking  the  "Kern"  upon 
her  starboard  quarter,  but  denies  that  the  "Elder" 
struck  the  "Daniel  Kern"  in  her  starboard  quarter 
aft.  This  claimant  admits  that  by  reason  of  such 
collision  the  hull  of  the  "Daniel  Kern"  was  so  in- 
jured that  she  shortly  thereafter  sank  in  the  waters 
of  the  Columbia  River. 

IV. 
This  claimant  denies  that  said  collision  was  occa- 
sioned solely  or  at  all  by  reason  of  or  through  the 
negligence  or  carelessness  or  any  negligence  or  care- 
lessness whatsoever  of  those  or  of  any  person  or  per- 
ilous in  charge  of  the  navigation  of  the  said  "George 
W.  Elder,"  and  denies  that  the  said  "George  W. 
Elder"  did  not  keep  out  of  the  way  of  the  said 
"Daniel  Kern"  or  attempted  to  pass  the  said  "Daniel 
Kern"  from  astern,  or  attempted  to  pass  the  said 
"Daniel  Kern"  from  astern  without  receiving  the 
assent  of  the  said  "Daniel  Kern"  indicated  by  the 
appropriate  or  any  whistle,  or  at  all  attempted  to 
pass  the  said  "Kern"  either  astern  or  otherwise, 
and  denies  that  the  said  "George  W.  Elder"  at- 
tempted so  to  do  or  attempted  to  pass  the  said  "Dan- 
iel Kern"  either  astern  or  otherwise  or  at  all  when 
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or  after  the  said  "Kem"  had  blown  four  short  and 
rapid  blasts  or  any  blast  or  blasts  of  her  steam  whis- 
tle or  by  any  means  or  signal  indicating  that  it  was 
not  safe  for  the  said  "George  W.  Elder"  to  attempt 
to  [18]  pass  at  that  point,  or  otherwise  or  at  all 
attempted  to  pass  her;  and  this  claimant  denies  that 
no  act  of  the  "Daniel  Kern"  or  of  her  master  or  pilot 
or  officers  or  crew  in  any  respect  whatever  contrib- 
uted to  said  collision,  but,  on  the  contrary,  this  claim- 
ant avers  that  the  said  collision  was  wholly  the  re- 
sult of  and  was  solely  due  to  the  negligence  and  want 
of  care  and  the  wrongful  acts  on  the  part  of  those 
in  charge  of  the  said  "Daniel  Kern,"  as  hereinafter 
more  particularly  alleged  and  set  forth. 

And  this  claimant,  further  answering,  avers  that 
on  the  night  of  the  17th  day  of  August,  1909,  the 
said  "George  W.  Elder"  was  proceeding  down  the 
Columbia  River  as  in  the  libel  averred,  and  this 
claimant  avers  that  the  said  "Elder"  was  then  and 
there  in  charge  of  a  full  and  competent  crew  and  was 
fully  provided  with  and  had  all  the  lights  required 
by  law  and  by  the  regulations  of  the  United  States 
for  steamships  of  her  class  and  employment,  lighted, 
burning  and  displayed  in  the  manner  required  by 
law  and  such  regulations;  that  said  steamship 
"George  W.  Elder,"  when  she  arrived  at  a  point 
between  one-half  mile  and  three-quarters  of  a  mile 
distant  from  and  above  the  said  steamship  "Daniel 
Kern,"  the  said  "Daniel  Kern"  was  off  the  port  bow 
of  the  "Elder"  and  her  starboard  or  green  light  was 
visible  to  those  in  charge  of  the  ' '  Elder, ' '  and  there- 
upon and  then  and  there  being  distant  between  one- 
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half  and  three-quarters  of  a  mile  -as  aforesaid,  the 
''Elder"  sounded  one  loud  short  blast  of  her  steam 
whistle  as  a  signal  to  the  said  "Daniel  Kern"  and 
those  in  charge  of  her  of  the  purpose  of  the  "Elder" 
to  pass  to  the  starboard  or  right  hand  of  the  said 
"Kern"  and  between  her  and  the  Washington  shore. 
That  there  was  then  [19]  and  there  and  at  said 
time  between  a  thousand  and  twelve  hundred  feet  of 
deep  water  sufficient  for  the  "Elder"  to  navigate 
between  the  said  "Daniel  Kern"  and  the  said  Wash- 
ington shore;  that  the  said  "Daniel  Kern"  and  those 
in  charge  of  her  did  not  respond  to  or  in  any  way 
answer  the  said  whistle  or  signal  of  the  said  "Elder," 
whereupon  those  in  charge  of  the  said  "Elder"  im- 
mediately put  her  engines  at  slow  speed  and  blew 
another  short  and  loud  blast  of  the  steam  whistle  of 
the  "Elder,"  again  indicating  and  signalling  to  those 
in  charge  of  the  "Kern"  the  purpose  and  desire  of 
the  "Elder"  to  pass  to  the  right  of  and  between  her 
and  the  Washington  shore  as  aforesaid,  but  the  said 
"Daniel  Kern"  did  not  immediately  respond  to  the 
said  second  signal  of  the  "Elder,"  but  shortly  there- 
after did  respond  thereto  by  blowing  two  rapid  blasts 
of  her  steam  whistle  and  after  a  short  interval  by 
blowing  two  more  rapid  blasts  of  her  steam  whistle ; 
that  immediately  on  the  giving  of  the  first  two  blasts 
of  the  steam  whistle  of  the  "Kern,"  those  in  charge 
of  the  "George  W.  Elder"  stopped  and  reversed  her 
engines  and  immediately  put  them  at  full  speed 
astern,  put  her  helm  hard  astarboard  and  did  all  in 
their  power  to  check  the  speed  of  and  back  the 
"Elder"  and  avoid  the  said  "Kern."    That  the  said 
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steamship  ''Daniel  Kern"  and  those  in  charge  of  her 
were  negligent  and  at  fault  in  failing  and  neglecting 
to  blow  one  short  blast  of  the  steam  whistle  of  the 
said  "Kern"  in  response  to  the  first  whistle  of  the 
"Elder,"  for  this  claimant  avers  that  there  was  am- 
ple room  for  the  "Elder"  to  pass  to  the  right  of  the 
"Kern"  and  between  her  and  the  Washington  shore 
as  she,  the  "Elder,"  proposed  to  do  and  had  indi- 
cated her  purpose  to  do  by  blowing  the  said  single 
blast  of  her  steam  whistle,  and  this  claimant  further 
avers  that  the  said  steamship  "Daniel  Kern"  and 
those  in  charge  of  her  were  negligent  and  careless 
and  at  fault  in  failing,  neglecting  and  refusing  to 
answer  the  second  single  blast  of  the  steam  whistle 
of  the  "Elder"  given  as  aforesaid  [20]  by  one 
single  short  blast  of  the  steam  whistle  of  the  "Daniel 
Kern,"  for  this  claimant  avers  that  there  was  still 
ample  time  for  the  "Elder"  to  pass  to  the  right  of 
the  said  "Kern,"  and  there  was  also,  as  above 
alleged,  ample  space  and  depth  of  water  to  enable 
her  to  pass  in  perfect  safety  on  the  right-hand  side 
of  the  said  steamship  "Daniel  Kern,"  but  this  claim- 
ant alleges  that  the  said  steamship  "Daniel  Kern" 
and  those  in  charge  of  her  negligently,  carelessly  and 
wrongfully  and  in  entire  disregard  of  their  duties 
refused  to  allow,  permit  or  consent  to  the  passing 
of  the  "Elder"  to  the  right  of  the  "Kern"  and  be- 
tween her  and  the  said  Washington  shore,  but,  on  the 
contrary,  signalled  to  and  notified  the  "Elder"  and 
those  in  charge  of  her  not  to  attempt  to  pass  to  the 
right  of  the  "Kern,"  and  thereupon  those  in  charge 
of  the  "Elder"  were  compelled  to  and  did  reverse 
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her  engines  and  put  them  full  speed  astern,  and  en- 
deavored to  hack  the  said  "Elder"  so  as  to  prevent 
her  from  coming  into  collision  with  the  said  "Kern." 
And  this  claimant  avers  that  the  said  "Elder"  is 
equipped  with  a  left-handed  wheel,  and  therefore 
when  she  backs  she  of  necessity  swings  her  bow  to 
port  and  her  stem  to  starboard,  and  this  claimant 
further  avers  that  when  the  "Elder"  first  came  in 
sight  of  the  said  steamship  "Daniel  Kern,"  the  said 
"Kern"  was  displaying  and  operating  a  powerful 
searchlight  and  carelessly  and  negligently,  wrong- 
fully and  unlawfully  was  flashing  and  directing  the 
same  much  of  the  time  up  the  river  and  frequently 
into  and  upon  the  "Elder"  and  into  her  pilot  and 
wheel  house,  and  in  such  a  manner  as  to  embarrass 
and  interfere  with  those  in  charge  of  the  "Elder"  in 
directing  and  controlling  her  and  so  continued  to  do 
up  to  the  time  of  the  collision  aforesaid;  and  this 
claimant  further  avers  that  had  those  in  charge  of 
the  said  steamship  "Kern,"  even  when  the  "Elder" 
sounded  her  whistle  the  second  time  as  aforesaid, 
consented  to  the  "Elder"  going  to  the  right,  she 
[21]  could  have  and  would  have  safely  passed  by 
the  "Daniel  Kem,"  but  because  of  and  by  reason  of 
the  negligent,  wrongful  and  improper  acts  and  con- 
duct of  those  in  charge  of  the  said  "Daniel  Kern," 
the  said  "Elder"  was  not  permitted  to  go  by  and  pass 
to  the  right  of  the  said  "Kem,"  and  those  in  charge 
of  the  navigation  of  the  said  "George  W.  Elder" 
were  compelled  to  and  did  do  all  in  their  power  to 
back  her  and  keep  her  away  from  the  said  "Kem" 
and  at  the  same  time  avoid  going  to  the  right  of  her^ 
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and  the  only  way  that  it  was  possible  for  the  "Elder" 
so  to  do  was  to  reverse  her  engines  and  put  them 
full  speed  astern  as  she  did  as  aforesaid  and  put  her 
helm  hard  astarboard  as  she  did  as  aforesaid;  but  by 
reason  of  the  fact  that  the  said  "Elder"  was  and  is 
a  large  and  heavy  ship  and  had  a  heavy  cargo  on 
board,  and  by  reason  of  the  fact  that  the  current  of 
the  river  was  carrying  her  downward,  it  proved  to 
be  and  was  impossible  to  sufficiently  check  her  speed 
so  as  to  keep  her  away  from  or  pass  to  the  port  or 
astern  of  the  "Kern,"  and  because  of  and  by  reason 
of  the  negligent,  wrongful  and  improper  acts  and 
conduct  of  those  in  charge  of  the  "Daniel  Kern"  as 
aforesaid,  the  "Elder"  came  into  collision  with  the 
said  "Daniel  Kern"  as  aforesaid,  and  whatever  of 
injury  was  suffered  by  or  afflicted  on  the  said 
"Kern"  was  the  result  of  and  due  entirely  to  the 
negligence  and  wrongful  acts  of  those  in  charge  of 
the  said  "Kern"  as  aforesaid. 

And  claimant  further  answering  avers  that  at 
no  time  during  the  time  mentioned  in  the  libel 
or  herein  mentioned  did  the  said  steamship 
"Daniel  Kern"  have,  keep  or  maintain  a  lookout 
or  any  lookout,  but,  on  the  contrary,  those  in 
charge  of  her  negligently  and  carelessly  during 
all  of  said  time  failed  to  have  or  keep  a  look- 
out on  board  of  said  steamsliip  "Daniel  Kern." 
And  claimant  further  answering  avers  that  libelant 
on  the  17th  and  18th  days  of  August,  1909,  was  en- 
gaged in  transporting     [22]     rock  from  a  point  on 

said  Columbia  River  about miles  above  the  place 

where  said  collision  occurred,  to  the  mouth  of  said 
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river,  and  had  been  so  engaged  for  and  during  several 
months  prior  to  said  dates.  That  libelant  trans- 
ported such  rock  on  barges  and  employed  said  steam- 
ship "Daniel  Kern"  and  the  steam  tug  "Hercules" 
in  towing  such  barges.  That  on  the  night  of  August 
17th,  1909,  the  said  "Kern"  came  up  said  river  from 
the  mouth  thereof  with  three  empty  barges  in  tow 
and  met  the  said  tug  near  Waterford  aforesaid  with 
three  barges  loaded  with  rock  in  tow.  That  said 
"Kern,"  pursuant  to  an  agreement  and  understand- 
ing with  said  "Hercules,"  let  go  of  and  left  said 
empty  barges  at  a  point  a  short  distance  above  said 
Waterford  in  the  channel  of  said  river  and  in  the 
track  or  course  usually  followed  by  vessels  navigat- 
ing said  river,  and  those  in  charge  of  said  "Her- 
cules," pursuant  to  an  agreement  and  understand- 
ing with  those  in  charge  of  said  "Kern,"  let  go  of 
and  left  said  loaded  barges  at  the  point  a  short  dis- 
tance above  where  said  collision  occurred  and  in  the 
direct  track  or  course  usually  and  customarily  fol- 
lowed by  all  vessels  under  way  up  or  down  said  river. 
That  said  loaded  barges  were  so  left  by  said  "Her- 
cules" to  be  picked  up  and  taken  in  tow  by  said 
"Kern"  for  the  purpose  of  towing  the  same  to  the 
mouth  of  said  river.  That  in  leaving  said  loaded 
barges  where  she  did  the  said  "Hercules"  and  those 
in  charge  of  her  were  guilty  of  gross  carelessness  and 
negligence  and  those  in  charge  of  said  "Kern"  were 
guilty  of  gross  carelessness  and  negligence  in  con- 
senting to  and  agreeing  as  aforesaid  that  said  loaded 
barges  should  be  dropped  and  left  for  her,  the 
"Kern,"  by  said  "Hercules,"  at  such  point  or  place 
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in  the  river,  for  claimant  avers  that  at  said  point  and 
for  a  considerable  distance  above  and  below  said 
point  the  water  of  said  river  is  of  sufficient  depth 
for  a  distance  of  one-half  mile  or  more  towards  the 
Oregon  shore  to  afford  safe  [23]  navigation  for  all 
said  barges  and  for  said  "Hercules"  and  said 
"Kern,"  and  it  was  the  duty  of  those  in  charge  of 
the  navigation  thereof  to  make  such  exchange  of 
barges  and  tows  at  one  side  of  and  at  a  safe  distance 
from  the  fairway  or  regular  course  of  vessels  under 
way  up  and  down  said  river,  but  claimant  avers 
that  in  violation  of  their  duty  in  such  regard,  those 
in  charge  of  said  vessels  "Hercules"  and  "Daniel 
Kern"  carelessly  and  negligently  arranged  to  and 
did  exchange  their  tows  aforesaid  at  the  time  afore- 
said in  the  fairway  for  ships  and  vessels  under  way 
up  and  down  said  river.  That  said  loaded  barges 
at  the  time  said  "Kern"  was  making  fast  thereto 
preparatory  to  towing  them,  and  when  the  "Elder" 
signalled  the  "Kern,"  as  aforesaid,  had  drifted 
but  a  short  distance  down  the  river  from  where  they 
were  left  by  the  "Hercules"  and  were  still  as  afore- 
said in  the  ship's  fairway  or  course  as  aforesaid. 
That  had  said  "Daniel  Kern"  been  actually  under 
way  down  said  river  with  said  tow  or  been  engaged 
in  making  fast  thereto  off  at  one  side  towards  the 
Oregon  shore  from  said  course  or  fairway,  the  said 
collision  could  not  and  would  not  have  occurred. 

V. 
And  this  claimant  denies  that  by  reason  of  said 
collision  so  alleged  to  have  been  occasioned  by  the 
negligence   and   carelessness   or  the   negligence   or 
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carelessness    of   those   in    charge    of  the    ''George 
W.    Elder,"    or    otherwise    or    at    all,    libelant,  as 
owner   of  the   ''Daniel   Kern"    or   otherwise,   has 
sustained  damages  or  any  damages  in  or  about  the 
raising  or  repairs  of  said  vessel  or  loss  of  equipment 
upon  said  vessel  or  loss  of  the  use  of  the  said  vessel 
in  any  sum  or  amount  whatever,  and  denies  that 
the  said  collision  was  so  occasioned  or  was  at  all 
occasioned  or  in  any  manner  occasioned  by  the  negli- 
gence and  carelessness  or  by  the  negligence  or  care- 
lessness of  those  or  of  any  person  or  persons  in  charge 
of  the  ' '  George  W.  Elder, "       [24]     but,  on  the  con- 
trary, avers  that  the  said  collision  was  caused  by  the 
negligence  and  carelessness  an(J  wrongful  acts  of  those 
in  charge  of  the  said  "Daniel  Kern"  as  in  this  an- 
swer alleged.     Denies   that   the    libelant,  as  owner 
of  the  said  "Daniel  Kern,"  or  otherwise  or  at  all, 
has   sustained   any   damages  whatever  as   a  result 
of  said  collision  or  otherwise  or  at  all,  or  as  the  result 
of  any  negligence  or  carelessness  or  the  alleged  neg- 
ligence or  carelessness  on  the  part  of  those  or  any 
of  those  in  charge  of  the  said  "Elder,"  or  has  sus- 
tained any  damages  whatever  in  or  about  the  raising 
or  repairs  of  said  "Kern"  or  loss  of  equipment  upon 
said  vessel  or  loss  of  use  of  said  vessel  in  any  amount 
or  in  an  amount  not  at  present  ascertainable  or  at 
all.     Denies  that  said  alleged  losses  will  aggregate 
or  may  aggregate  the  sum  of  $25,000  or  any  sum 
or  amount  whatever,  and  denies  that  for  said  alleged 
losses  or  any  losses,  or  for  alleged  lasses  or  any  losses 
in  the  sum  of  $25,000  or  in  any  sum  or  amount  what- 
ever, the  libelant  has  a  lien  or  any  lien  or  claim 
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against  or  upon  the  said  ''George  W.  Elder,"  or 
any  claim  Avhatever  against  her  owners  personally 
or  any  claim  whatsoever. 

VI. 
That  all  and  singular  the  premises  are  true. 
WHEREFORE,  claimant  prays  that  this  Hon- 
orable Court  will  be  pleased  to  pronounce  against 
the  libel  herein,  and  that  the  same  may  be  dismissed 
with  costs  to  this  claimant  to  be  taxed. 

CHAS.  P.  DOE, 

Claimant. 

Subscribed  and  sworn  to  before  me  this  30  day 
of  Sept.,  1909. 

[Seal]  C.  W.  FULTON. 

C.  W.  and  G.  C.  FULTON, 
Proctors  for  Claimant. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  answer  by  the  [25] 
deliveiy  of  a  duly  certified  copy  thereof  as  provided 
by  law,  at  Portland,  Oregon,  on  this  first  day  of  Oc- 
tober, 1909,  is  hereby  admitted. 

WILLIAMS,  WOOD  &  LINTHICUM, 

Of  Attorneys  for  Libelant. 
Filed,  October  1, 1909.    A.  M.  Cannon,  Clerk.    [26] 
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And  afterwards,  to  wit,  on  Monday,  tlie  3d  day  of 
February,  1913,  the  same  being  the  76th  Judicial 
day  of  the  regular  November  term  of  said 
court— Present,  the  Honorable  CHARLES  E. 
WOLVERTON,  United  States  District  Judge, 
presiding — the  following  proceedings  were  had 
in  said  cause,  to  wit:     [27] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

February  3,  1913. 

COLUMBIA  CONTRACT  COMPANY 

vs. 

Steamship  ''GEO.  W.  ELDER." 

Minutes  of  Court — February  3,  1913 — Findings  of 

the  Court. 

This  cause,  heretofore  submitted  to  the  Honor- 
able Charles  E.  Wolverton,  upon  its  merits,  came  on 
regularly  at  this  time  for  the  ruling  and  decision  of 
the  Court;  whereupon,  after  due  consideration,  the 
Court  finds  the  said  steamship  "George  W.  Elder," 
at  fault,  and  therefore  responsible  to  libelant  to 
whatsoever  damages  the  "Kern"  has  sustained,  the 
amount  of  said  damages  to  be  ascertained  for  the 
plaintiffs  yet  to  be  adduced.    [28] 
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And  afterwards,  to  wit,  on  the  3d  day  of  February, 
1913,  there  was  duly  filed  in  said  court  an  Opin- 
ion, in  words  and  figures  as  follows,  to  wit :  [29J 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

COLUMBIA  CONTRACT  COMPANY, 

Libelant, 

vs. 

Steamship  ''GEORGE  W.  ELDER,"  Her  Machin- 
ery, Tackle,  Apparel  and  Furniture, 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 

Opinion. 
PAGE,  McCUTCHEON,  KNIGHT  &  OLNEY, 
C.  E.  S.  WOOD  and  IRA  A.  CAMPBELL, 
for  Libelant. 
C.  W.  &  G.  C.  FULTON  and  DENMAN  &  AR- 
NOLD, for  Respondent  and  Claimant. 
The  Columbia  Contract  Company  was,  at  the  time 
of  the  collision  herein  complained  of,  the  owner  of 
the  "Daniel  Kern,"  and  was  engaged  in  conveying 
rock  from  Fisher 's  Quarry,  situate  on  the  north  bank 
of  the  Columbia  River  above  Vancouver,  Washing- 
ton, to  the  Government  jetty  below  Fort  Stevens,  at 
the  mouth  of  the  Columbia  River.     Barges  were  em- 
ployed in  transporting  the  rock,  three  being  lashed 
together  side  by  side  in  such  a  way  that  the  center 
barge  extended  forward  of  the  others  nearly  half  its 
length.     These  barges,  when  so  made  fast  to  each 
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other,  were  towed  by  steamers.  The  steamer  made 
fast  to  the  tow  by  mooring  with  her  prow  from  the 
rear  of  the  barges  between  those  on  the  outer  sides, 
and  in  this  way  the  tow,  consisting  of  the  three 
barges,  was  navigated  by  pushing  it  ahead  of  the  ves- 
sel. On  the  day  of  the  accident  libelant  was  oper- 
ating two  tows  thus  made  up,  with  two  steamers,  the 
''Daniel  Kern"  and  the  "Hercules."  The  "Kern" 
was  engaged  in  navigating  the  tow,  consisting  [30] 
of  empty  barges,  from  Fort  Stevens  up  the  river  to 
where  she  met  the  ' '  Hercules, ' '  navigating  a  tow  con- 
sisting of  loaded  barges  from  the  quarry.  There  the 
steamers  would  exchange  their  tows,  and  each  pro- 
ceed back  to  its  starting  point.  Thus  the  "Kern" 
operated  on  the  lower  river  and  the  "Hercules"  on 
the  upper.  The  reason  for  t'his  was  that  the  "Kern" 
was  of  deeper  draft  than  the  "Hercules,"  and  better 
suited  to  navigate  the  waters  at  the  mouth  of  the 
Columbia,  and  the  "Hercules,"  being  of  lighter 
draft,  could  reach  the  quarry  in  gi'eater  safety. 
These  vessels,  during  the  time  they  had  been  thus 
operating  in  conjunction  with  one  another,  had  gen- 
erally met  at  some  point  between  Waterford  Light 
and  Oak  Point  above.  In  making  the  exchange  of 
tows  the  "Kern,"  on  meeting  the  "Hercules,"  would 
proceed  some  distance  above,  with  her  empty  barges, 
when  she  would  let  go  of  them,  and  return  to  make 
fast  to  the  loaded  barges  in  tow  of  the  "Hercules." 
The  "Kern"  is  a  vessel  153  feet  in  length  and  about 
26  feet  beam,  and  the  barges  which  were  being  taken 
in  tow  at  the  time  of  the  collision  ranged  from  142 
to  152  feet  in  length  and  35  to  36  feet  beam. 
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On  the  night  of  the  collision  the  ''Kern"  met  the 
''Hercules"  somewhat  above  the  Waterford  Light,  at 
about  12 :30  A.  M.,  the  former  proceeding  up  the  river 
to  a  point  abreast  of  or  a  little  above  Cooper 's  Point, 
where  she  let  go  of  her  tow  well  out  of  and  to  the 
south  of  the  fairway  or  ship's  course.  The  "Kern" 
then  returned,  meeting  the  "Hercules,"  which  had 
let  go  the  loaded  barges,  between  Cooper's  Point  and 
Waterford  Light.  The  "Kern"  approached  and  be- 
gan to  maneuver  to  make  fast  to  the  loaded  barges. 
In  the  meantime  the  barges  had  swung  around  until 
they  assumed  a  position  nearly  crosswise  to  the 
stream,  their  bows  pointing  slightly  downstream  and 
towards  the  Oregon  shore.  The  "Kern"  came  up 
by  their  stern,  heading  approximately  [31]  down- 
stream. Her  bow  had  entered  past  the  port  barge 
quartering  so  that  her  nose  was  pointing  nearly  to  the 
port  quarter  aft  of  the  starboard  barge,  but  not 
touching  it ;  neither  was  she  against  the  stem  of  the 
port  barge.  A  line  had  been  made  fast  to  the  star- 
board quarter  of  the  port  barge  (the  chief  officer  of 
the  "Kern"  says  to  the  port  quarter,  and  that  the 
"Kern's"  nose  lay  past  the  port  quarter  of  the  star- 
board barge),  and  as  it  was  about  ready  to  be  tight- 
ened up  from  the  "Kern,"  the  "Elder"  came  into 
collision  with  her  from  the  rear.  There  was  at  the 
time  some  slack  in  the  line,  one  witness  saying  about 
five  feet,  others  being  not  so  definite. 

The  position  of  the  "Kern"  and  her  tow  at  this 
time  was  nearly  opposite  the  Waterford  Light,  in- 
stream  from  the  Washington  shore  approximately 
1,000  feet,  and  practically  in  the  fairway  or  ship's 
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course  for  vessels  of  heavy  draft.  The  stream  was 
about  a  mile  wide,  and  navigable  for  heavy  draft 
ships  up  to  within  100  to  40  feet  of  the  Washington 
shore,  and  for  a  half  mile  on  the  other  side  of  the 
''Kern." 

The  "Elder"  is  a  ship  250  feet  in  length,  with  38- 
foot  beam,  running  on  the  night  of  the  accident  with 
17  or  18  feet  of  draft  at  the  stern,  and  some  four  feet 
less  at  the  bow.  She  is  navigated  by  a  screw  pro- 
peller, and  her  helm  is  operated  with  hand  gear.  She 
was  proceeding  downstream,  and  struck  the  "Kern" 
on  her  starboard  quarter,  about  16  feet  from  her 
stern,  at  an  angle  near  34  degrees,  protruding  into 
her  to  near  her  middle  line,  and  breaking  her  wheel- 
shaft.  The  "Kern"  was  thus  jammed  against  the 
barges  on  her  port  side,  the  barges  being  thrown 
around  until  their  bows  were  headed  directly  up- 
stream. The  "Kern"  was  shoved  around  until  she 
stood  across  the  stream,  heading  towards  the  Wash- 
ington shore,  where  she  sank  from  the  injuries  sus- 
tained. 

The  night  was  dark,  but  clear,  and  the  water  slack, 
f32]  with  no  appreciable  current,  possibly  the  first 
of  the  flood. 

As  to  these  facts,  there  is  no  substantial  contro- 
versy. 

Michael  Moran,  the  pilot  in  charge  of  the  "Kern," 
relates  that,  while  standing  in  the  pilot-house  on  the 
starboard  side,  looking  out  of  the  window  forward, 
he  heard  one  whistle.  On  hearing  it,  he  went  out  the 
door  on  the  starboard  side,  and  saw  the  "Elder"  com- 
ing right  at  him,  and  appearing  to  him  to  be  a  short 
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distance  away.  He  took  note  to  ascertain  if  she 
<3hanged  her  course,  and,  observing  no  change  to  shut 
out  her  "signal  lights,"  went  in  and  gave  four  short 
blasts  of  the  whistle.  This  was  probably  a  second  or 
so  after  hearing  the  first  whistle.  His  first  thought 
was  that  the  "Elder"  was  going  to  run  him  down. 
After  blowing  the  four  blasts  he  jumped  outside 
again,  by  the  starboard  door,  on  the  bridge — stood 
there  for  a  few  seconds,  and  got  one  whistle  from  the 
"Elder."  The  "Elder's"  course  continued  as  be- 
fore, and  witness  could  see  her  green  and  red  lights 
and  her  masthead  light,  having  seen  the  same  lights 
when  he  heard  her  first  whistle.  He  could  see  no 
change  in  the  "Elder"  from  the  time  he  saw  her  be- 
fore, and  she  was  headed  right  for  him.  She  was  then 
getting  so  close  that  the  witness  stepped  back  into  the 
pilot-house,  and  gave  four  short  blasts — "gave  the 
danger  whistle. ' '  He  sprang  outside  again  to  watch 
the  "Elder."  She  was  then  coming  right  head-on, 
and  he  noted  no  change  in  her  course.  Waiting 
awhile,  he  observed  her  swinging  to  port,  and,  con- 
cluding that  she  was  backing,  rang  the  "Kern"  full 
speed  ahead  to  avoid  a  collision.  The  "Elder"  was 
then  25  or  30  feet  away.  The  "Kern's"  helm  was 
aport.  This  when  the  boat  got  in  action  would 
swing  her  bow  towards  the  Washington  shore  and  her 
stern  in  the  opposite  direction,  and  bring  the 
"Elder"  across  on  her  starboard  quarter.  Only  a 
few  seconds  elapsed  between  the  time  of  the  first  four 
blasts  given  by  the  "Kern"  and  the  second  whistle 
of  the  "Elder," — "only  a  short  time  anyway — very 
short,"  and  probably  a  second   or   so   between   the 
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''Elder's"  second  whistle  and  the  "Kern's"  last  four 
Masts.  The  effect  of  [33]  the  collision  was  that 
the  head-line  of  the  ''Kern"  came  tight  and  swung 
the  barges  along  her  side,  heading  upstream.  If  no 
change  had  taken  place  in  the  "Kern,"  the  "Elder" 
would  have  struck  her  a  little  aft.  Using  witness' 
language:  "I  had  to  look  right  aft  from  the  'Kern's' 
bridge,  and  the  'Elder'  was  coming  right  directly 
astern  of  me,  a  little  the  starboard  quarter  as  near 
as  I  knew,  but  as  near  as  I  could  judge  pretty  well 
astern  and  headed  right  for  me."  The  searchlight 
on  the  "Kern"  was  being  used  to  assist  the  men  on 
the  barges,  and  was  not  thrown  upstream  at  any  time. 
The  witness  was  then  asked:  "What  reason,  if  any, 
Captain,  did  you  have  for  responding  to  the  one  blast 
signal  of  the  'Elder'  with  four  short  blasts? 
A.  Well,  my  reason  was  that  I  concluded  there  was 
nothing  going  to  happen  but  a  collision ;  that  he  was 
going  to  run  right  into  me  and  I  thought  I  would 
warn  him  of  the  danger  he  was  approaching. 
Q.  Why  did  you  think  there  was  going  to  be  a  colli- 
sion? A.  Well,  I  could  see  by  his  lights — judging 
the  way  he  was  heading  by  his  signal  lights — he  was 
heading  right  for  me  all  the  time.  Not  making  any 
attempt  to  alter  his  course  that  I  could  notice. 
*  *  *  Qi.  At  that  time  will  you  state  whether  or 
not  he  was  swinging  or  whether  or  not  his  lights  were 
stationary  or  how  they  were?  A.  They  seemed  to 
me  to  be  about  steady.  He  seemed  to  be  coming 
right  head-on  to  me  steady.  I  couldn't  notice  any 
change  of  his  signal  lights.  If  he  was  swinging  I 
couldn't  notice  it.    Q.  How  was  the  room  between 
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you  and  the  Washington  shore  1  A.  There  was  con- 
siderable room  there,  anyway  from  twelve  to  thirteen 
hundred  feet  of  room,  as  near  as  I  could  judge. 
*  *  *  Q.  In  view  of  these  facts,  why  didn't  you 
give  him — respond  with  a  one  whistle  signal? 
A.  Well,  I  would  have  if  he  had  shut  out  his  green 
light.  I  would  have  given  him  the  regular  passing 
wEistle,  but  he  didn't  make  the  attempt  to  do  it  and 
I  thought  it  was  my  place  to  give  him  the  danger 
whistle;  on  account  [34]  of  laying  still  and  the 
rock  barges  on  my  port  bow,  I  couldn't  comply 
with  his  whistle  to  go  ahead  on  the  starboard  helm, 
was  my  reason  for  doing  it. ' '  Witness  says  further 
that  the  danger  signal  on  the  Columbia  consists  of 
four  short  and  rapid  blasts  of  the  whistle.  To  the 
best  of  his  judgment  the  "Elder"  would  have  run 
into  the  stern  of  the  *'Kem"  if  the  **Kem"  had  not 
gone  ahead  on  her  engine  at  the  time  she  did.  On 
cross-examination  witness  said  he  thought  the 
*'Kern"  probably  moved  30  to  40  feet  in  the  water 
from  dead  in  the  water  until  the  "Elder"  struck  her^ 
and  that  there  was  very  little  change  in  her  position 
unless  she  swung  around  a  little  on  account  of  her 
helm  being  aport.  When  he  first  saw  the  "Elder" 
she  was  probably  800  or  1,000  feet  away;  it  was  a 
dark  night,  and  all  he  had  to  go  by  was  the  appear- 
ance of  the  masthead  light.  Then  witness  was  asked : 
"What  did  you  do  when  you  first  saw  her  ?  A.  Well, 
the  first  time  I  saw  her  I  waited  until  I  see  whether 
he  was  altering  his  course  or  not,  and  he  didn't  ap- 
pear to  alter  his  course  one  particle  by  his  signal 
lights,  and  I  jumped  in  the  pilot-house  and  gave  him 
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four  short  blasts  of  the  whistle  in  answer  to  his  one 
whistle.  Q.  Did  he  have  to  alter  his  course  before 
you  had  given  him  your  answering  whistle! 
A.  Well,  not  necessarily.  Q:.  Now,  as  a  matter  of 
fact,  the  rule  requires  that  you  shall  give  him  an 
answering  whistle  before  he  alters  the  course,  doesn't 
it?  A.  That  is  up  to  me,  whether  I  think  I  am  in 
danger  of  being  run  down.  It  is  up  to  me  to  sound 
the  danger  signal  or  up  to  me  to  judge  whether  there 
is  any  danger. "  Further  on  he  says :  "When  he  was 
heading  right  for  me  I  thought  it  was  well  to  indi- 
cate the  danger  he  was  approaching.  That  is  what 
made  me  give  the  danger  signals."  Being  asked, 
' '  And  the  only  thing  he  could  have  done  when  he  got 
the  four  whistle  signal  was  to  reverse  his  propeller, 
wasn't  it?"  witness  answered,  "Well,  he  could  have 
went  either  way  or  backed  up  then.  It  is  [35] 
up  to  him  to  judge,  according  to  my  notion  and  ac- 
cording to  the  rules,  too."  He  further  states  that, 
after  he  let  go  the  empty  barges  in  going  down  to  the 
"Hercules,"  he  got  right  close  to  the  loaded  barges, 
the  "Hercules"  having  just  backed  out  in  order  to 
let  him  go  in.  Being  recalled,  he  testified:  "Q.  Now, 
as  I  understood  you  yesterday  you  said  the  reason 
why  you  blew  the  four  blasts  was  because  you  could 
not  see  him  moving  over  to  your  starboard  at  the  time 
he  asked  for  permission  to  go  over  there  with  the  one 
whistle  signal ;  that  is  correct,  is  it  not  f  A.  That  is 
correct,  yes,  sir.  Q.  And  he  had  abundant  time  to 
have  gone  over  there  when  he  was  a  thousand  feet 
away  without  striking  you,  had  he  not  ?  A.  He  had 
if  he  had  a  mind  to  do  it,  yes.     Q.  And  your  theory 
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of  the  case  is  that  before  he  got  any  response  from 
you  he  should  have  put  his  helm  over  to  port  and 
started  to  make  that  maneuver?  A.  That  is  what 
I  understand  the  law,  to  accompany  the  whistle  by 
the  alteration  of  your  helm  so  as  the  other  man  can 
know  what  you  are  doing. ' ' 

J.  E.  Copeland,  the  master  of  the  "Kern,"  was  in 
the  pilot-house  at  the  time  of  the  collision.  He  had 
retired  to  his  room  and  gone  to  bed,  but  was  awake. 
The  first  intimation  he  had  of  the  approach  of  the 
"Elder"  was  a  whistle  which  he  heard  from  her.  He 
says  the  "Kern"  immediately  blew  four  whistles — 
"almost  immediately,  as  soon  as  the  pilot  could  blow 
the  four  whistles  he  blew  them. "  He  then  heard  the 
"Elder"  blow  one  whistle  again,  "almost  immedi- 
ately" after  the  "Kern"  had  blown  the  four  whis- 
tles, and  "The  'Kern'  blew  four  whistles  again." 
This  was  also  "almost  immediately"  after  the 
"Elder"  had  blown  her  second  whistle.  He  was  on 
the  floor  of  his  room  when  the  "Kern"  blew  her  last 
four  whistles,  went  from  there  into  the  pilot-house, 
looked  out  the  starboard  door,  saw  the  "Elder"  com- 
ing astern  of  the  "Kern"  headed  right  for  her,  and 
could  see  all  three  of  the  "Elder's"  lights  burning. 
She  appeared  as  if  she  were  coming  down  past  the 
stern  of  the  steamer,  but  heading  almost  amidships — 
"maybe  a  little  [30]  aft  of  'midships."  Ho 
turned  to  the  wheel  and  found  it  over  to  port,  and 
lashed.  About  that  time  the  "Elder"  struck  the 
"Kern."  The  latter  was  then  working  full  steam 
ahead.  She  had  probably  moved  30  or  40  feet — not 
to  exceed  40  feet,  when  struck.     Her  stern  swung  to 
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port.     Witness  was  of  the    opinion    that    had    the 
** Kern's"  helm  been  put  hard  to  starboard,  and  the 
ship  worked  full  steam  ahead,  she  would  not  have  got- 
ten out  of  the  way  of  the  ' '  Elder ' '  at  the  time  he  saw 
her,  as  **they  were  too  close.    She  (the  'Kern')  could 
not  possibly  have  gotten  out  of  her  way."     He  was 
then  asked,  "How  soon  did  you  see  them  after  the 
last  four  whistles  were  blown?    A,  Well,  it  could 
not  have  been  more  than  a  few  seconds,  because  just 
as  the  four  whistles  were  blown  he  gave  a  bell  to  go 
ahead,  and  that  was  at  the  time  I  was  stepping  in  the 
pilot-house,  and  I  immediately  went  to  the  starboard 
side,  looked  aft  and  saw  the   'Elder.'      Q.  How  far 
aft  would  you  think  the   'Elder'    was  away  at  that 
time?    A.  I    would  not   think   she  was  over  forty 
feet."    He  further  says  that,  on  hearing  the  signal 
from  the  "Elder,"  he  would  have  done  as  the  pilot 
did  in  sounding  four  whistles,  and  he  would  have  put 
her  helm  aport  and  turned  her  full  speed  ahead ;  that 
if  the  "Kern"  had  succeeded  in  getting  out  of  the 
way,  with  the  "Elder"  headed  as  she  was  when  he 
first  saw  her,  the  latter  would  have  struck  the  barges. 
At  the  time  of  the  collision  the  "Kern"  was  swing- 
ing, which  would  bring  her  over  at  an  angle  with  the 
"Elder"  whether  the  latter   was   swinging   or   not. 
Using  the  language  of  witness  a  little  further  on: 
"The  'Kern's'  movement  would  have  thrown  us  to 
the  side  of  the  'Elder's'  bow   whether  the   'Elder' 
would  have  been  swinging  or  not.    If  the  'Elder'  had 
come  directly  ahead,  you  understand,  the  movement 
of  the  'Kern'  would  have  directed  the  'Elder'  right 
into  our  starboard  side."    Witness  was  of  the  opin- 
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ion  that  if  the  *' Elder"  had  been  on  a  swinging 
course  to  port  for  1,000  feet  she  would  not  have  hit 
the '  *  Kern, ' '  because  she  would  probably  have  stopped 
before  she  got  that  far.  If  she  was  on  such  a  course 
for  500  feet  and  had  been  directly  behind  [37] 
the  ''Kern,"  she  would  not  have  struck,  but  she  was 
a  little  to  the  starboard  of  the  ' '  Kern. ' ' 

Joseph  O.  Church,  the  master  on  the  ''Hercules," 
says  he  passed  the  "Elder"  "just  a  little  below 
Cooper's  Point — not  much;  *  *  *  probably  a 
thousand  feet  offshore."  The  "Elder"  exchanged 
one  whistle  with  the  "Hercules,"  the  "Elder"  giving 
the  first  whistle.  After  passing  the  "Elder,"  wit- 
ness heard  the  "Elder"  give  a  passing  signal  with 
one  whistle,  and  the  "Kern"  responded  with  four 
short  whistles.  The  signals  were  "pretty  close"  to- 
gether— "about  the  usual  time."  Right  afterwards 
the  "Elder"  blew  another  whistle,  and  the  "Kern" 
again  responded  with  four.  The  "Kern"  answered 
supposedly  a  quarter  of  a  minute  after  the  "Elder" 
signalled.  Witness  heard  the  crash  when  the  colli- 
sion took  place,  and  at  that  time  was  just  about  to  his 
barges,  "just  about  going  in  between"  them. 

George  Hale,  the  mate  on  the  "Hercules,"  heard 
the  exchange  of  signals  between  the  "Elder"  and  the 
"Hercules"  and  the  "Elder'  give  a  passing  signal 
afterwards,  and  the  "Kern"  give  the  danger  signal, 
four  short  whistles.  A  little  further  on  he  says,  "I 
heard  the  '  Kern '  blow  her  danger  whistle  twice.  The 
'Elder'  only  blew  once  to  my  knowledge."  The 
"Elder"  blew  her  whistle  to  the  "Kern"  just  as  the 
"Hercules"  was  abreast  of  her. 
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Hans  Jensen,  assistant  engineer  on  the  "Kern" 
and  in  charge  at  the  time,  heard  the  signal  from  the 
"Elder"  and  reply  from  the  "Kern"  repeated  as  de- 
scribed by  other  witnesses.  After  the  exchange  of 
signals  he  received  signals  from  the  bridge  of  the 
"Kern"  full  speed  ahead,  and  acted  accordingly. 
This  was  not  over  five  or  ten  seconds  after  the  second 
series  of  whistles  was  given,  and  it  was  not  over  fif- 
teen seconds  until  the  collision  occurred.  Later  the 
witness  says  about  half  a  minute.  The  engine,  he 
says,  had  probably  made  between  [38]  50  and  60 
turns  when  it  occurred,  and  the  vessel  would  get  some 
way  at  25  revolutions. 

Charles  W.  Spaulding,  the  engineer  on  the 
"Kern,"  was  in  his  room  at  the  time,  but  heard  the 
signal  from  the  "Kern"  with  four  whistles,  and 
heard  that  repeated,  and  after  that  a  succession  of 
whistles,  then  the  crash.  He  was  of  the  opinion  that 
one  or  two  minutes  elapsed  between  the  time  of  the 
first  and  second  four  whistles  of  the  "Kern." 

Arne  Arneson  was  a  deckhand  on  the  "Kern,"  on 
the  forecastle-head  at  the  time.  He  heard  the  sig- 
nals exchanged  between  the  "Elder"  and  the 
"Kern":  first  a  signal,  one  whistle,  from  the 
"Elder,"  answered  by  four  short  blasts  from  the 
"Kern,"  and  about — not  quite  a  half  a  minute  after- 
wards, the  'Elder'  blew  one  whistle  again."  Then 
the  ' '  Kern ' '  blew  four  short  blasts  again.  The  head- 
line was  at  the  gypsy-head,  and  witness  was  about 
to  "heave  in  on  it,"  and  the  boat  was  going  to  back 
up  to  swing  the  barges  around  so  it  "could  get  into 
them."    Witness  saw  the  "Elder"  at  the  time  he 
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heard  the  first  signals  exchanged,  and  says  she  was 
about  a  half  mile  above,  "right  astern  of  us,"  and 
that  he  could  see  all  her  lights.  He  saw  her  while 
she  approached,  and  she  did  not  change  her  lights 
until  after  she  blew  her  second  whistle,  when  ''she 
kind  of  swung  off  to  the  Washington  shore."  At 
the  time  he  heard  the  bells  signalling  the  engineer, 
the  "Elder"  was  from  50  to  75  feet  away,  and  was 
headed  about  midship  of  the  "Kern."  On  cross- 
examination  witness  said  he  thought  the  "Elder" 
was  "just  abreast  Cooper's  Point"  when  he  heard 
her  first  whistle,  and  that  about  two  minutes'  time 
elapsed  before  she  struck  the  "Kern" — "between two 
and  three  minutes." 

Arthur  Nissen  testifies  that  he  was  fishing  at  the 
time  opposite  Eureka  cannery,  perhaps  a  mile  out, 
and  heard  the  exchange  of  whistles  between  the 
"Elder"  and  the  "Kern."  He  [39 J  says  the 
"Elder"  blew  one  whistle,  the  "Kern"  answered 
with  four,  and  this  was  repeated,  and  that  an  interval 
elapsed  between  the  various  whistles  of  perhaps  a 
half  minute.  He  heard  the  collision,  and  knew  that 
the  "Kern"  sank,  as  her  lights  disappeared. 

Edward  Anderson  was  chief  officer  on  the  "Kern," 
and  on  the  forecastle-head  at  the  time  of  the  colli- 
sion, directing  in  getting  a  line  to  the  tow.  He  saw 
the  "Elder"  approaching,  saw  all  her  lights,  which 
indicated  that  she  was  coming  head-on,  noticed  her 
at  Cooper's  Point  when  she  blew  her  first  whistle; 
she  was  shifting  her  course  from  Cooper's  Point, 
which  would  be  about  a  quarter  of  a  mile  from  the 
''Kern."     The  "Kern"  answered  with  four  whistles 
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immediately.  Next  the  "Elder"  blew  one  whistle, 
and  the  "Kern"  blew  four.  A  very  short  interval 
elapsed  between  the  "Elder's"  second  whistle  and 
the  "Kem's"  four,  and  the  collision  occurred  very 
shortly  after  the  "Kern"  blew  her  second  four 
whistles;  it  "might  have  been  a  minute — a  minute 
or  so. ' '  Witness  continued  to  observe  the  ' '  Elder 's ' ' 
approach,  and  the  same  lights  were  visible  all  the 
time.  After  the  "Elder"  blew  her  second  whistle, 
he  sang  out  to  the  men  on  the  barges  to  let  go  the 
line,  in  trying  to  get  clear,  as  he  saw  there  was  to 
be  a  collision.  A  signal  full  speed  ahead  was  given 
the  "Kern"  about  this  time,  which  was  a  couple 
of  seconds  before  the  collision,  but  the  "Kern" 
"didn't  pick  up  much."  The  "Elder,"  when  he 
saw  her  astern,  was  running  for  the  "Kern's"  quar- 
ter. 

On  the  part  of  the  respondent  W.  H.  Patterson, 
the  pilot  on  the  "Elder"  was  called,  and  testified 
that  the  maximum  speed  of  the  "Elder"  is  11  or  12 
knots;  that  she  minds  her  helm  "first-class,"  has 
a  left-hand  propeller,  and  backs  to  the  starboard, 
thus  throwing  her  bow  to  port,  and,  if  running  under 
full  speed,  she  will  swing  to  port.  When  he  rounded 
Cooper's  Point  he  saw  a  vessel  ahead  which  proved  to 
be  the  "Kern."  He  [40]  could  not  see  any  side- 
lights, which  indicated  to  him  that  the  vessel  was 
going  downstream.  His  course  after  passing  Coop- 
er's point  was  down  the  Washington  shore,  aiming 
to  keep  off  all  the  way  from  600  to  800  feet  in  the 
locality  where  the  "Kern"  was  lying.  On  that  night 
when  he  saw   the  "Kern"  his  course   would   have 


Columbia  Contract  Company  et  al.  43 

taken  him  in  the  vicinity  of  400  feet  from  shore. 
When  he  received  the  signals  from  the  ^'Kem,"  he 
testified  he  must  have  been  1,500  feet  or  more  away — 
^^about  fifteen  hundred,  between  twelve  and  fifteen 
hundred  feet."  The  other  vessel  was  then  on  his 
port  bow.  Witness  further  relates  that,  when  he 
first  came  down  by  Eureka  channel  and  came 
around  Cooper's  Point,  he  saw  a  vessel  ahead  and 
pulled  his  vessel  around  so  he  had  the  former  on  his 
port  bow  about  a  half  point,  which  position  he  main- 
tained until  he  got  a  signal  from  her,  the  same  being 
in  response  to  a  signal  from  him.  He  then  ordered 
the  officer  on  the  bridge  to  stop  his  vessel  and  put 
her  engines  full  speed  astern,  which  was  done  inune- 
diately.  This  threw  her  stern  to  starboard  and  her 
bow  to  port.  The  signal  from  the  ''Kern"  he  in- 
terpreted to  be  ''either  a  cross-whistle  or  a  danger 
whistle, ' '  and  he  supposed  there  must  be  some  obstruc- 
tion in  the  water  ahead.  He  struck  the  "Kern" 
at  about  right  angles.  The  response  he  got  from  the 
"Kern"  was  to  a  second  signal  he  had  given;  he 
had  given  one  before  the  signal  that  the  "Kern" 
answered.  On  cross-examination  he  says  he  met  the 
"Hercules"  with  the  light  barges  in  tow  probably 
a  quarter  of  a  mile  above  Cooper's  Point;  that  when 
he  got  the  danger  signals  and  put  his  ship  full  speed 
astern,  he  knew  there  was  danger  ahead  of  some  kind, 
that  he  could  see  an  obstruction  ahead  and  knew  a 
collision  was  imminent.  He  ported  his  helm  just 
after  passing  Cooper's  Point,  so  as  to  put  the  "Kern" 
on  his  port  bow,  which  course  was  designed  to  put 
the  vessel  down  by  the  "Kern"  about  40O  feet  off 
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the  Washington  shore.  Supposedly  this  course 
would  take  him  200  feet  from  the  ''Kern."  Wit- 
ness [41]  further  says  he  ordered  his  helm  to 
starboard  at  the  same  time  he  put  his  vessel  full 
speed  astern,  for  the  purpose  of  throwing  the  ship 
off  as  much  and  as  quickly  as  possible.  He  blew 
one  whistle  after  rounding  Cooper's  Point,  and  just 
after  he  ported  his  helm.  To  this  he  received  no 
reply,  and  then  he  blew  another  whistle  ' '  a  few  min- 
utes, almost  immediately  after,"  when  he  found  the 
**Kem"  did  not  answer.  Using  the  language  of  the 
witness:  "I  seen  I  had  plenty  of  room  on  the  inside 
and  I  told  the  officer  on  the  bridge  to  blow  another 
whistle,  for  I  seen  I  had  plenty  of  fairway  to  go 
about  my  business  clear."  By  backing  and  star- 
boarding the  helm,  he  expected  both  to  stop  the 
vessel  before  reaching  the  ' '  Kern ' '  and  to  steer  clear 
of  her.  Witness  further  says  he  slowed  his  ship 
down  when  he  blew  the  first  whistle.  He  was  then 
asked  and  answered  as  follows : 

",Ql  Captain,  if  your  steamer  is  running  full 
speed  ahead — exactly  what  I  asked  before — if  your 
steamer  is  running  full  speed  ahead,  can  you  stop 
her  within  three-quarters  of  a  mile?  A.  Well,  as 
I  said  a  minute  ago,  it  depends  entirely  upon  cir- 
cumstances— depends  upon —  Q.  Under  the  condi- 
tions that  prevailed  there  that  night,  we  will  say? 
A.  Well,  I  ain't  able  to  say.  I  might  have  said 
that  there,  but  I  don't  know  as  I  could  tell  exactly. 
As  I  said  to  Edwards  at  that  time,  I  couldn't  tell. 
Q.  Did  you  say  you  could  or  no,  sir,  you  couldn't 
do    it?     When    you    told    Captain    Edwards    you 
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couldn't.  He  said,  'How  long  does  it  take  the 
"Elder,"  backing  full  steam  astern,  to  check  her 
headway?  A.  Well,  I  should  judge  in  the  neighbor- 
hood of  probably  three  minutes.  You  see,  we  was 
making — well,  yes,  in  the  neighborhood  of  three 
minutes.'  When  you  made  that  answer  you  had  in 
mind  the  conditions  prevailing  that  night?  A. 
I  might  have  said  that.  Q.  (Continues  read- 
ing.) 'Couldn't  her  headway  be  stopped  and  her 
going  astern  within  three-quarters  of  a  mile?  A. 
No,  sir.  Q.  It  couldn't?  A.  No,  sir.  Q.  You 
[42]  couldn't  reverse  and  back  her  full  speed 
astern  and  check  her  headway  in  three-quarters  of 
a  mile?  A.  No,  sir.'  Now,  you  didn't  misunder- 
stand Captain  Edwards'  question,  did  you?  A.  I 
don't  suppose  I  did.  Q.  Now,  then,  you  knew  then 
that  when  you  backed  your  engine  full  speed  astern 
within  a  distance  of  1,000  to  1,500  feet  of  the  'Kem' 
it  was  absolutely  hopeless  to  stop  before  you  reached 
the  'Kern'?  A.  No,  I  didn't.  I  thought  it  would 
swing  her  far  enough  so  she  wouldn't  catch  us.  Q. 
To  port?  A.  Yes.  Q.  You  knew  you  couldn't  stop 
the  ship  within  that  distance?  A.  I  wasn't  sure; 
might  have  stopped  her."  Later  he  further  testi- 
fied: "Q.  Now,  then.  Captain,  when  you  came 
around  Cooper's  Point  and  gave  the  first  signal,  of 
one  blast  to  the  'Kern,'  you  didn't  know  whether  it 
was  safe  for  you  to  go  by  or  not,  did  you?  A.  I 
did  at  that  time,  yes.  Q.  You  did?  A.  Yes,  be- 
cause I  could  see  I  had  this  vessel  on  my  port  bow 
and  there  was  an  opening  there;  could  have  gone 
through  on  my  own  business.     Q.  Did  you  know 
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the  conditions  ahead?  A.  No.  As  far  as  I  could 
see  at  that  time  and  the  conditions  in  the —  Q.  You 
don't  know  whether  it  was  safe  or  not?  A.  I  could 
go  there.  Mr.  Denman. — Do  you  contend  it  wasn't 
safe  in  there  ?  Q.  You  didn  't  know^  it,  did  you,  Cap- 
tain? A.  Yes,  the  indication  looked  favorable  to 
me — it  was  all  right — I  could  go  down  with  safety. 
Q.  So  you  continued  on  your  course?  A.  I  did, 
certainly.  Q.  Despite  the  fact  you  received  no  re- 
sponse from  the  'Kern'?  A.  I  kept  on  my  course 
because  she  was  on  my  port  bow  and  I  knew  I  could 
go  by  safely,  so  far  as  I  could  see.  Q.  Nothing 
there  so  you  couldn't  get  through?  A.  Not  at  that 
time."  Later  he  answered:  "We  are  supposed  to 
blow  a  half  a  mile  off,  and  as  far  as  my  judgment 
would  allow  me,  I  blew  a  whistle  a  half  a  mile  off" 
(the  first  whistle)  "after  I  got  around  the  point." 
[43] 

Edward  Whiteman,  the  third  mate  on  the 
"Elder,"  says  in  effect  that,  after  the  "Elder" 
rounded  Cooper's  Point  and  sighted  the  "Kern" 
'and  got  straightened  out,  she  was  steering  down  for 
\Waterford  Light,  inside  of  the  "Kern"  and  barges, 
so  that  the  "Elder"  had  her  on  her  port  bow,  in  which 
course  the  "Elder"  continued  until  she  was  cross- 
signalled,  being  about  1,200  feet  away  when  the  cross- 
signal  came.  The  "Elder's"  engines  were  reversed, 
she  put  full  speed  astern  with  her  helm  starboarded, 
'the  purpose  being  to  make  her  stern  swing  to  star- 
board and  her  bow  to  port,  which  would  give  her 
a  curving  course  through  the  water.  She  struck 
the   "Kern"   on   that   course.     Witness  was  of  the 
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opinion  that  if  the  "Elder"  had  been  right  behind 
the  ''Kern"  and  500  feet  away,  there  would  have 
been  no  difficulty  in  clearing  her  to  starboard,  and 
unquestionably  none  if  the  "Kern"  had  been  1,000 
feet  away.  Witness  says  he  kept  ringing  the  tele- 
graph full  speed  astern  because  he  could  see  they 
could  scarcely  avoid  a  collision.  Being  so  close  to 
the  "Kern,"  it  was  necessary  to  have  all  the  steam 
possible  to  stop  her.  He  was  under  the  impression 
(that  the  "Kern"  blew  two  whistles  twice,  though 
"there  is  room  for  a  doubt."  He  saw  the  reflection 
of  the  towing  lights  on  the  "Kern"  at  the  time  he 
blew  the  first  whistle,  and  knew  she  was  there  head- 
ing down  the  river,  but  didn't  know  it  was  the 
' '  Kern. ' '  The  ' '  Elder ' '  blew  one  approaching  pass- 
ing signal  as  she  was  rounding  Cooper's  Point  on 
the  starboard  helm.  Immediately  on  blowing  the 
first  whistle,  witness  "slowed  the  ship  down  dead 
felow,"  and  kept  on  his  course.  Getting  no  response 
w'hatever  to  the  first  w^histle,  he  blew  a  second  whistle, 
land  tlien  came  "the  two  short  whistles  twice,"  which 
indicated  that  the  "Kern"  either  wanted  the 
"Elder"  to  go  over  [44]  on  the  other  side,  or 
else  there  was  an  obstruction  in  the  river  that  he 
.could  not  see,  "that  there  was  danger  somewhere," — 
"We  w^ere  so  close  to  him  that  the  only  thing  we 
icould  do  was  to  stop  and  reverse  full  speed  astern. 
*  *  *  On  either  theory,  w^e  could  not  do  anything 
else."  On  cross-examination  he  said  he  repeated 
the  signal,  he  supposed,  within  about  a  couple  of 
minutes  or  so.  Witness  says:  "When  he  didn't 
give  us  a  response  to  our  first  whistle,  I  slowed  the 
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ship  down  and  then  blew  again  the  same  signal,  one 
whistle  to  indicate  that  I  wanted  to  pass  on  his 
starboard  with  our  port  side,  between  him  and  the 
Washington  shore."  The  time  elapsing  between  the 
two  signals  was  anywhere  from  a  minute  to  a  minute 
and  a  half.  Witness  continued  as  interrogated: 
*'Q.  Well,  then,  which  whistle  was  it  you  didn't  get 
response  to?  A.  The  first  whistle.  Q.  Then  did 
you  continue  running  on  towards  her?  A.  After 
slowing  the  ship  down,  yes,  sir ;  but  we  were  clear  of 
him;  we  had  him  on  the  port  bow.  Q.  You  did? 
How  far?  A.  Oh,  about  half  or  three-quarters  of 
a  point.  Q.  And  how  far  would  that  bring  you  off 
the  Washington  shore?  A.  Off  the  Washington 
shore?  Q.  Yes.  A.  Well,  it  would  have  brought 
us  away  off,  clear  of  the  Washington  shore.  We 
were  all  right  as  far  as  the  Washington  shore  was 
concerned.  Q.  Bring  you  about  four  hundred  feet, 
would  it  ?  A.  Yes.  Qi.  And  if  you  had  her  a  point 
or  three-quarters  of  a  point  on  your  port  bow,  that 
would  shut  out  your  green  light,  from  her,  wouldn't 
it?  A.  Our  green  light?  Q'.  Shut  out  your  green 
light  from  the  'Kern,'  wouldn't  it?  A.  It  should, 
yes.  Ql  And  if  it  didn't  shut  your  green  light 
out,  then  you  didn't  have  her  a  point  or  three- 
quarters  on  your  port  bow?  A.  No,  we  didn't." 
Witness  could  see  the  "Kern's"  lights  when  he  was 
a  little  above  Cooper's  Point.     [45] 

Harl  Asktedt,  the  quartermaster,  saw  some  lights 
after  the  "Elder"  rounded  Cooper's  Point,  and  so 
far  as  he  could  remember  the  "Elder"  had  the 
"Kern"  about  a  half  point  on  her  port  bow.     He 
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tHouglit  the  "Elder"  was  about  three-quarters  of  a 
mile  from  the  "Kern"  when  she  blew  the  first  whistle, 
and  about  one-eighth  of  a  mile  when  she  blew  the 
second.  At  that  time  he  got  command  to  put  the 
wheel  aport,  and  then  hard  to  starboard,  and  to 
stop  her  full  speed  astern.  The  orders  were  exe- 
cuted. So  far  as  he  remembered,  they  got  no  re- 
sponse to  the  first  whistle.  Then  the  "Elder"  blew 
another  whistle,  and  the  response  was  either  two  or 
four  whistles.  The  "Elder"  was  put  astern  as  soon 
as  she  got  the  response.  She  blew  the  second  whistle 
immediately  after  the  first.  She  struck  the  "Kern" 
almost  immediately  after  he  got  his  wheel  hard  over 
to  starboard.  The  "Elder"  did  not  swing  much, 
so  far  as  he  remembered. 

Louis  Olson,  a  lookout  on  the  "Elder,"  testified 
the  "Elder"  blew  one  whistle  when  she  was  about 
three-quarters  of  a  mile  away  from  the  "Kern," 
then  she  blew  another,  and  at  the  time  the  "Kern" 
was  about  a  point  on  the  "Elder's"  port  bow.  The 
"Elder"  was  about  1,000  feet  from  the  "Kern" 
when  the  second  whistle  was  blown.  The  response 
was  to  the  second  whistle.  The  witness  says :  '  *  The 
first  they  blowed  one  whistle.  Then  they  blowed 
one  more — they  didn't  answer  the  first  whistle;  then 
they  blowed  one  more  and  then  they  answered  with 
two." 

WOLVERTON,  District  Judge : 

The  question  to  be  resolved  is  which  of  these  two 
vessels  was  at  fault  in  bringing  on  the  [46]  colli- 
sion, or  whether  both  are  blamable  for  their  part  in 
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the  affair.  The  following  is  a  rough  chart  of  the 
river  and  its  shore  lines  at  and  near  the  place  of 
collision : 


"K"  represents  the  place  where  the  collision  oc- 
curred. "C"  is  a  designation  for  Cooper's  Point, 
made  by  counsel  in  the  examination  of  one  of  the 
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witnesses.  It  is  claimed  by  libelant's  counsel  that 
Cooper's  Point  is  approximately  five-eighths  of  a 
mile  above  the  place  of  collision,  which  is  probably 
near  the  correct  distance.  The  line  from  ''C"  to 
'^K"  [47 J  shows  approximately  the  ship's  course 
for  vessels  of  the  class  and  size  of  the  ''Elder."  As 
they  round  Cooper's  Point  and  pick  up  Waterford 
Eight,  they  bear  away  from  the  Washington  shore 
on  or  near  the  line  indicated  until  they  pass  the 
point  where  the  collision  occurred.  I  speak  of 
rounding  Cooper's  Point.  As  a  matter  of  fact,  the 
change  in  course  is  only  slight,  as  the  vessels  run 
near  the  Washing-ton  shore  for  some  distance  above. 
The  "Elder,"  on  the  night  of  the  accident,  accord- 
ing to  the  testimony  of  her  officers,  had  just  rounded 
or  passed  Cooper's  Point  and  had  straightened  up, 
not  on  her  regular  course,  but  on  a  course  a  half- 
point  to  starboard  of  the  "Kern,"  the  "Kern's" 
presence  in  the  river  below  having  been  discovered 
at  that  time,  and  the  pilot  intending  to  bear  off  the 
Washington  shore  opposite  the  "Kern"  some  400 
feet,  which  would  leave  the  "Kern"  to  the  "Elder's" 
port  from  300  to  600  feet;  thinking,  as  he  says,  he 
could  go  in  through  there  wath  safety.  It  was  then 
that  the  officers  say  they  blew  one  whistle  as  a  signal 
to  the  "Kern"  that  the  "Elder"  intended  to  pass 
to  her  starboard,  the  ship  running  nearly  at  full 
speed.  This  would  put  the  distance  of  the  "Elder" 
above  the  "Kern"  approximately  half  a  mile  when 
the  "Elder"  gave  the  signal.  She  slowed  up,  her 
officers  say,  but  continued  on  her  course  a  half  point 
to  the  starboard  of  the  "Kern,"  and,  getting    no 
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response  from  the  "Kern,"  she  subsequently  blew 
another  whistle,  a  single  blast  as  before.  At  this 
time  Patterson,  the  pilot  on  the  "Elder,"  puts  his 
distance  from  the  "Kern"  at  from  1,000  to  1,500 
feet,  and  it  was  then,  according  to  witnesses  for  the 
"Elder,"  that  they  got  the  first  response  from  the 
"Kern."  They  [48]  were  not  certain  whether 
the  response  was  a  cross  or  a  danger  signal.  The 
vessel  was  at  once  ordered  hard  astarboard  and  full 
speed  astern.  The  "Elder"  being  constructed  with 
a  left-hand  propeller,  the  effect  of  the  execution  of 
the  order  w^ould  be  to  throw  her  bow  to  port  and  her 
stem  to  starboard,  thus  giving  her  a  curving  course 
fo  port.  The  "Elder"  was  executing  this  maneuver 
when  she  struck  the  "Kern." 

On  the  other  hand,  the  officers  and  deck-hands  of 
the  "Kern"  say  they  heard  the  first  signal  given 
tHe  "Kern"  by  the  "Elder,"  and  that  the  "Kern" 
answered  at  once  with  the  danger  signal,  four  short 
blasts.  Very  shortly  the  "Elder"  gave  another 
signal,  which  was  also  answered  as  before,  with  four 
short  blasts.  The  "Kern"  was  heading  approxi- 
mately downstream.  Such  being  her  position,  the 
"Elder,"  if  steering  on  her  usual  or  the  ship's  course, 
would  be  approaching  from  an  angle  astern.  This 
will  be  at  once  apparent  from  the  above  sketch. 
Moran,  the  pilot  on  the  "Kern,"  thinks  the  "Elder" 
approached  directly  for  the  stern  of  the  "Kern," 
as  if  she  were  going  to  split  her  up  the  center.  The 
mate  and  the  master  concur  in  the  view  that  the 
"Elder"  was  approaching,  not  directly  from  the 
stern,  but  heading  for  the  "Kern's"  starboard  quar- 
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ter  or  midships.  All  the  witnesses  on  the  "Kern" 
agree  that  the  lights  of  the  "Elder" — port,  starboard 
and  masthead  lights — were  all  plainly  visible  as  she 
approached  the  "Kern"  until  after  the  "Elder" 
began  swinging  to  port.  It  was  almost  at  this  in- 
stant that  the  collision  took  place,  or  so  shortly  after 
that  it  was  difficult  to  estimate  the  time.  In  the 
course  of  her  maneuver  to  get  in  between  the  barges 
constituting  her  tow,  the  "Kern's"  helm  had  been 
thrown  to  port,  and  on  observance  [49]  of  the 
near  approach  of  the  "Elder"  she  was  ordered  full 
speed  ahead.  The  effect  of  the  execution  of  this 
order  would  be  to  throw  her  stern  to  port  and  bow 
to  starboard,  thus  increasing  her  angle  with  the  usual 
ship 's  course.  Moran  says  she  had  begun  to  execute 
this  maneuver,  and  had  proceeded  ahead  30  or  40 
feet  when  the  "Elder"  struck  her.  The  "Elder" 
struck  her  starboard  quarter  at  an  angle  of  about 
34  degrees.  This  is  a  physical  fact  shown  by  the 
course  of  the  "Elder's"  bow  as  it  extended  into  the 
hull  of  the  "Kern." 

Captain  Church,  in  charge  of  the  "Hercules,"  re- 
lates that  while  navigating  his  vessel  upstream  to 
pick  up  the  empty  barges,  he  exchanged  the  passing 
signal  with  the  "Elder,"  and  that  the  "Elder"  sig- 
nalled the  "Kern"  just  as  she  was  passing  the  "Her- 
cules" below  Cooper's  Point,  inside  of  1,000  feet. 
First  officer  Hale  on  the  "Hercules"  lends  corrobo- 
ration to  this.  Captain  Patterson's  custom  was  to 
signal  the  vessel  ahead  when  about  half  a  mile  dis- 
tant. From  these  witnesses  it  would  appear  that 
the  "Elder"  sounded  her  first  signal  to  the  "Kern" 
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when  approximately  half  a  mile  distant,  and  this  I 
am  constrained  to  believe  to  be  the  fact.  However, 
the  "Elder"  may  have  been  nearer,  and  possibly 
somewhat  farther  away.  No  implicit  reliance  can 
be  placed  upon  the  estimate  of  the  witnesses  on  board 
the  "Kern"  as  to  how  far  distant  the  "Elder"  was 
when  she  blew  her  first  whistle,  as  they  were  looking 
into  the  darkness,  without  physical  objects  by  which 
to  determine  the  fact  with  relative  accuracy.  At 
the  distance  of  a  half-mile  away,  if  the  "Elder"  kept 
her  speed,  say  from  ten  to  twelve  miles  per  hour 
(she  was  probably  running  at  a  faster  rate),  she 
would  reach  the  "Kern"  in  from  2%  to  3  minutes, 
[50]  the  "Kem"  being  dead  in  the  water.  The 
"Elder,"  however,  I  am  led  to  believe,  slowed  down, 
which  would  increase  the  time  relatively.  It  is  fur- 
ther probable  that  her  speed  was  not  greatly  checked 
until  the  pilot's  order  to  put  her  full  speed  astern 
was  executed,  as  there  is  no  evidence  that  her  engines 
were  backing,  so  that  she  was  running  at  a  stiff  rate 
up  to  that  jimcture. 

All  the  witnesses  on  the  "Kern"  speaking  as  to 
the  fact,  concur  in  the  statement  that  the  "Elder" 
was  heading  almost,  if  not  directly,  for  the  ' '  Kern, ' '' 
for  they  saw  all  the  "Elder's"  running  lights,  which 
is  a  demonstration  in  itself  and  discredits  absolutely 
the  testimony  of  the  officers  on  the  "Elder"  to  the 
effect  that  she  was  running  on  a  course  having  the 
"Kern"  a  half -point  on  her  port  bow.  If  she  had 
been,  the  evidence  would  indicate  that  the  "Elder's" 
green  or  starboard  lights  would  have  been  shut  out 
from  the  "Kern,"  and  as  the  "Elder"  approached 
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the  angle  would  have  been  increased,  more  perfectly 
obscuring  her  green  light.  It  is  problematic  as  to 
just  how  near  the  "Elder"  had  approached  the 
''Kern"  when  she  blew  her  second  whistle.  The  dis- 
tance is  variously  estimated  from  1,000  or  1,500 
feet  to  very  near  at  hand.  Arneson  says,  ' '  She  was 
pretty  close  to  us  then. ' '  From  either  point  of  view, 
she  kept  her  course  until  that  time ;  that  is,  she  was 
either  running  directly  for  the  "Kern,"  or  with 
the  "Kern"  one-half  point  on  her  bow;  in  my  view, 
directly  for  the  ' '  Kern. ' ' 

A  thing  which  appears  to  be  practically  certain  is 
that  the  "Elder"  at  this  point  put  her  helm  hard 
astarboard,  and  reversed  her  engines  to  full  speed 
astern,  which  gave  her  a  curving  course  to  port,  and 
yet  she  collided  with  the  [51]  "Kern."  From 
the  expert  testimony,  it  would  seem  that  if  she  had 
been  1,000  feet  distant  when  she  began  to  execute  the 
maneuver,  she  would  probably  have  cleared  the 
"Kern"  and  her  tow,  or  stopped  before  reaching 
her.  If  within  500  feet,  the  result  would  have  been 
problematical.  Possibly  she  even  then  would  have 
cleared  the  "Kern."  This  would  make  it  appear 
that  the  "Elder"  was  not  much,  if  anything,  beyond 
500  feet  from  the  "Kern"  when  she  began  to  execute 
her  maneuver  to  port,  and  she  might  have  been  much 
less. 

As  to  whether  the  "Kern"  gave  response  to  the 
first  passing  signal  of  the  "Elder,"  there  is  a  sharp 
conflict  in  the  testimony.  The  officers  of  the 
"Kern,"  consisting  of  the  pilot,  first  officer,  mate, 
chief  and  assistant  engineers,  and  a  seaman,  all  con- 
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cur  in  saying  they  heard  the  response  given  to  both  the 
first  and  the  second  signal  of  the  "Elder."  Besides 
these  witnesses,  the  captain  of  the  "Hercules"  and  a 
fisherman  testify  that  they  heard  all  the  signals — two 
from  the  "Elder"  and  two,  consisting  of  four  short 
blasts,  from  the  ' '  Kern, ' '  and  the  mate  on  the  ' '  Her- 
cules" heard  both  responses.  All  the  witnesses  on 
the  part  of  the  "Elder"  testifying  to  the  fact  say 
they  did  not  hear  any  response  whatever  to  the  first 
signal  of  the  "Elder."  Applying  the  rule  that  the 
testimony  of  witnesses  affirming  that  they  heard  or 
saw  a  thing  is  entitled  to  greater  weight  than  the 
negative  testimony  of  other  witnesses  who  affirm 
that  they  did  not  hear  or  see  it,  the  greater  credence 
must  be  given  to  the  testimony  of  libelant's  witnesses. 
As  applicable  to  collision  cases,  it  has  been  held 
that:     [52] 

' '  The  established  rule  is  that  the  testimony  of 
officers  and  witnesses  as  to  what  was  actually 
done  on  board  their  own  vessel  is  entitled  to 
greater  weight  than  that  of  witnesses  on  other 
boats,  who  judge  or  form  opinions  merely  from 
observation. ' ' 

The  Alexander  Folsom,  52  Fed.  403,  411. 
See  also  The  Alberta,  23.  Fed.  807,  810;  The 
Sam  Sloan,  65  Fed.  125,  127. 
Further  than  this,  I  am  impelled  to  the  firm  con- 
viction that  the  "Kern"  gave  prompt  response  to 
the  first  signal  of  the  "Elder"  with  four  short  blasts 
of  her  whistle ;  and  not  only  this,  I  am  of  the  opinion 
that  the  officers  of  the  "Elder"  testifying,  or  at  least 
one  or  more  of  them  in  authority,  did  hear    such 
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response  from  the  ''Kern,"  and  tliat  the  "Elder"  is 
chargeable  with  positive  knowledge  that  it  was  given. 
I  base  this  latter  deduction  the  more  readily  upon 
the  testimony  of  the  captain  and  mate  of  the  "Her- 
cules" and  the  fisherman,  who  were  even  less  advan- 
tageously situated  for  hearing  such  signal  than  the 
officers  of  the  "Elder." 

Now,  to  apply  the  rules  of  navigation,  which  con- 
stitute a  cardinal  factor  in  determining  the  fault 
and  to  which  of  the  two  vessels  it  is  attributable. 
As  a  preliminary  statement  to  the  rules  adopted  by 
Congress  approved  June  7,  1897,  relating  to  the  pre- 
vention of  collision  upon  certain  harbors,  rivers 
and  inland  waters  of  the  United  States,  it  is  prem- 
ised that  a  vessel  is  under  way  when  she  is  not  at 
anchor  or  made  fast  to  the  shore  or  ground.  Ac- 
cording to  this,  the  ' '  Kern ' '  was  a  vessel  under  way. 
An  overtaking  vessel  "shall  keep  out  of  the  way  of 
the  overtaken  vessel."    Art.  24.     [53] 

"When  steam  vessels  are  running  in  the  same 
direction,  and  the  vessel  which  is  astern  shall 
desire  to  pass  on  the  right  or  starboard  hand 
of  the  vessel  ahead,  she  shall  give  one  short 
blast  of  the  steam  whistle,  as  a  signal  of  such 
desire,  and  if  the  vessel  ahead  answers  with  one 
blast,  she  shall  put  her  helm  to  port;  or  if  she 
shall  desire  to  pass  on  the  left  or  port  side 
of  the  vessel  ahead,  she  shall  give  two  short 
blasts  of  the  steam  whistle  as  a  signal  of  such 
desire,  and  if  the  vessel  ahead  answers  with  two 
blasts,  shall  put  her  helm  to  starboard ;  or  if  the 
vessel  ahead  does  not  think  it  safe  for  the  vessel 
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astern  to  attempt  to  pass  at  that  point,  she  shall 
immediately  signify  the  same  by  giving  several 
short  and  rapid  blasts  of  the  steam  whistle,  not 
less  than  four,  and  under  no  circumstances  shall 
the  vessel  astern  attempt  to  pass  the  vessel  ahead 
imtil  such  time  as  they  have  reached  a  point  where 
it  can  be  safely  done,  when  said  vessel  ahead  shall 
signify  her  willingness  by  blowing  the  proper 
signals.  The  vessel  ahead  shall  in  no  case  at- 
tempt to  cross  the  bow  or  crowd  upon  the  course 
of  the  passing  vessel." 
Rule  VIII. 

''In  obeying  and  construing  these  rules  due 

regard  shall  be  had  to  all  dangers  of  navigation 

and  collision,  and  to  any    special  circumstances 

which  may  render  a  departure  from  the  above 

rules   necessary   in   order  to    avoid  immediate 

danger." 

Art.  27. 

In  view  of  these  rules,  it  is  clear  that  it  was  the 

bounden  duty  of  the  "Elder"  to  keep  out  of  the  way 

of  the  "Kern."     Having  heard  the  response  to  the 

'"^Elder's"  first  passing  signal,  the  duty  was  imposed 

upon  the  "Elder"  not  to  attempt  to  pass  the     [54] 

"Kern"  until  such  time  as  it  could  be  safely  done, 

at  which  time  the  vessel  ahead  is  required  to  signify 

her  willingness  by  blowing  the  proper  signal.     This 

makes   the   vessel    ahead  the  judge  as  to  when  the 

overtaking   vessel    can    safely  pass.     The  "Elder" 

slowed  down,  but  kept  her  course — this  in  face  of 

the    fact    that    she    was    steering   straight  for  the 

"Kern,"  and  approaching  her  at  a  rapid  rate.     Con- 
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timiing  in  this  way,  the  "Elder"  again  asked  per- 
mission to  pass.  The  "Kern"  again  refused;  and 
then  it  proved  too  late  to  avoid  the  collision,  for  it 
occurred  in  spite  of  the  energetic  efforts  of  the 
"Kern"  to  prevent  it. 

The  fact  that  the  "Elder"  struck  the  "Kern"  at 
an  angle  of  34  degrees  in  no  way  conflicts  with  the 
theory  that  the  "Elder"  was  steering  straight  for 
the  "Kern."  It  is  altogether  probable  that  the 
"Kern"  was  pressing  ahead  at  the  instant  with  her 
helm  aport;  which  carried  her  stem  somewhat  to 
port,  and  the  * '  curving ' '  motion  of  the  *  *  Elder ' '  would 
naturally  bring  her  into  collision  at  some  angle.  The 
"Elder"  should  have  been  eagerly  mindful  of  her 
rapid  approach  to  the  "Kern"  on  the  course  she  was 
steering,  and  should  have  avoided  running  so  near  to 
the  latter  as  to  put  her  in  peril  of  a  collision.  Under 
the  circumstances,  she  was  at  liberty  to  depart  from 
the  letter  of  the  rules  and  steer  to  the  starboard  of 
the  "Kern,"  notwithstanding  the  refusal  of  the  latter 
to  let  her  pass — this  to  avoid  "immediate  danger." 
Art.  27,  Sup.     See  The  North  Star,  151  Fed.  168, 172. 

The  expert  witnesses,  including  Moran  and  Ander- 
son of  the  "Kern,"  seemed  to  be  of  the  view  that  if 
the  "Elder"  had  steered  to  starboard  at  a  distance 
of  1,000  feet,  or  even  500,  she  would  have  avoided  the 
"Kern."  She  would  have  avoided  her  absolutely, 
and  without  question,  if  she  had  been  running  on 
[55]  the  course  of  a  half-point  to  port  of  the 
"Kern"  when  the  first  signal  was  given,  and  con- 
tinued on  that  course.  Furthermore,  if  she  had  so 
<!ontinued  until  she  gave  the  second  signal,  the  prob- 
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abilities  are  that  she  would  by  that  time  have  so  in- 
dicated her  course  to  the  "Kern"  that  the  latter 
would  have  signified  permission  to  pass  as  requested. 
Supposedly  at  that  time  such  would  have  been  the 
case.  Counsel  for  respondent  suggest  that  the  re- 
sponse given  by  the  "Kern"  indicated,  not  only  that 
the  "Kern"  was  in  jeopardy,  but  that  it  was  not  safe 
for  the  "Elder"  to  pass  on  any  course,  to  starboard 
of  the  "Kern"  or  between  her  and  the  Washington 
shore.  The  clear  reply  to  this  suggestion  is  that 
the  "Elder"  knew  the  river,  and  knew  also  that  the 
"Kem"  was  engaged  in  navigating  barges  down- 
stream, and  it  is  not  at  all  probable  that  she  was  so 
misled  by  the  signals  of  the  "Kern."  Such  is  my 
conviction.  But  if  it  be  that  the  "Elder"  did  not 
hear  the  response  to  her  first  signal,  it  was  a  grave 
fault  to  approach  so  near  to  the  "Kern"  on  the 
course  she  was  running  as  to  jeopardize  the  situa- 
tion. She  should  either  have  done  what  she  did  do 
in  the  extreme,  or  have  departed  from  the  rules  and 
gone  to  starboard  of  the  "Kem."  In  either  event, 
the  collision  would  not  have  happened.  This  would 
be  the  case  whether  she  knew  the  "Kern"  was  "dead 
in  the  water"  or  moving.  The  emergency  was  one 
which  she  ought  to  have  been  on  her  guard  about. 
She  knew  that  the  "Kern"  and  "Hercules"  were  in 
the  habit  of  exchanging  tows  in  the  river,  and  she 
met  the  "Hercules"  almost  at  the  very  time  that 
she  sounded  her  first  signal  to  the  "Kem,"  and  ought 
to  have  known  that  the  "Kern"  was  likely  to  be 
engaged  in  the  very  thing  that  she  was  trying  to  do 
at  the  time,  namely,  to  pick  up  her  tow.     [56] 
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I  do  not  deem  that  it  was  a  contributino;  fault  on 
the  part  of  the  ''Kern"  that  she  was  picking  up  her 
tow  in  the  fairw^ay.  The  James  T.  Easton,  27  Fed. 
464.  She  certainly  had  a  right  to  navigate  with  her 
tow  in  the  fairway,  and  I  have  been  cited  to  no 
authorities  holding  that  she  was  remiss  in  using  the 
fairway  to  make  fast  to  her  tow. 

It  is  stoutly  urged  that  the  "Kern"  was  rendered 
in  fault  because  Moran  refused  permission  to  the 
"Elder"  to  pass,  under  a  mistaken  interpretation  of 
Rule  VIII.  Moran  watched  to  ascertain  whether 
the  "Elder"  changed  her  course  after  signaling  for 
permission  to  pass,  before  he  acted,  and,  observing 
no  change,  he  refused  permission.  He  candidly  con- 
cedes that  his  impression  of  the  meaning  of  the  rule 
was  that  it  required  the  "Elder"  to  change  her  helm 
before  the  assent  should  be  given.  In  this  he  was 
in  error,  for  the  rule  requires  the  contrary,  that  is, 
that  the  overtaking  vessel  shall  change  her  course 
upon  receiving  assent  from  the  overtaken  vessel — 
not  before,  but  after  receiving  such  assent. 

The  question  is  a  serious  one,  and  not  free  from 
difficulty;  but  I  have  concluded  that  the  mistake  of 
Moran  was  not  the  proximate  contributing  cause 
of  the  collision.  I  am  satisfied  that  Moran  did  not 
refuse  his  consent  to  the  "Elder"  to  pass  arbitrarily, 
or  with  any  wanton  purpose  of  vexing  her  or  inped- 
ing  navigation.  He  assumed  for  his  own  safety  that 
he  ought  to  withhold  his  assent  because  the  "Elder" 
was  heading  directly  for  his  boat,  upon  the  mistaken 
idea  that  she  ought  to  have  changed  her  course  at 
once  after  signalling  for  permission    to    pass  the 
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*'Kem."  The  "Elder,"  nevertheless,  should  have 
heeded  the  signal  from  the  "Kern,"  and  if  she  had, 
and  had  acted  with  the  same  energy  that  she  did  on 
getting  the  second  [57]  signal  from  the  "Kern," 
there  would  have  been  no  collision.  The  only  dam- 
age that  either  boat  would  have  sustained  would 
be  some  delay  to  the  "Elder."  Thus  it  is  manifest 
that  the  proximate  cause  of  the  collision  was  the 
omission  of  the  "Elder"  to  take  prompt  action  upon 
getting  the  response  from  the  "Kern,"  to  avoid  if 
possible  any  contact  with  the  latter.  I  reach  this 
conclusion  the  more  readily  from  the  circumstance 
that  the  "Elder"  was  the  overtaking  vessel,  charged 
not  only  with  the  duty  of  keeping  out  of  the  way 
of  the  "Kern,"  but  also  with  the  burden  of  showing 
that  the  fault  of  the  collision  was  with  the  "Kern." 
The  reasoning  of  Betts,  District  Judge,  in  The  Gov- 
ernor, Fed.  Cas.  No.  5645,  is  apposite : 

"If  the  'Worcester'  and  the  'Governor'  had 
been  running  in  opposite  directions,  the  collision 
might,  probably,  have  been  deemed  to  be  so  far 
the  result  of  mere  casualty  and  misadventure  as 
to  leave  each  vessel  to  bear  for  herself  the  con- 
sequences of  the  accident  falling  upon  her.  But 
the  fact  that  they  were  running  in  the  same  di- 
rection, the  one  astern  of  the  other,  imposed 
upon  the  rear  boat  an  obhgation  to  precaution 
and  care  which  is  not  chargeable  to  the  same 
extent  upon  the  other.  In  the  light  of  this  prin- 
ciple, the  circumstances  of  the  present  case  man- 
ifestly cast  the  burden  of  proof  upon  the  'Gov- 
ernor. '     She  was  astern,  and  was  seeking  to  run 
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past  the  'Worcester.'  She  had  a  right  to  the 
advantage  of  her  superior  speed,  and  under  such 
circumstances  it  would  have  been  tortious  and 
blameable  conduct  on  the  part  of  the  'Worcester' 
designedly  to  intercept  the  '  Governor, '  to  crowd 
her  off,  or  to  baffle  her  in  that  effort.  But  it 
devolves  upon  the  'Governor'  to  show  the  pru- 
dence of  her  own  conduct,  as  well  as  to  prove 
neghgence  or  misconduct  on  the  part  of  the 
[58]  'Worcester.'  It  was  not  the  duty  of  the 
latter  boat  to  veer  from  her  course  so  as  to  open 
a  passage  for  the  'Governor,'  or  to  lend  her  any 
facility  in  aid  of  her  purpose  to  pass.  We  may 
censure  any  rigid  adherence  to  strict  right  by 
which  one  competing  boat  interposes  embarrass- 
ments in  the  way  of  her  competitor,  and  may 
regret  the  wont  of  a  magnanimous  and  liberal 
course  of  conduct  which  might  reheve  a  vessel 
of  superior  speed  and  endeavoring  to  get  ahead, 
from  delay  or  difficulty  in  accomplishing  that 
object.  But  the  Court  is  only  empowered  to  ad- 
judicate the  legal  rights  of  the  one  and  the  re- 
sponsibility of  the  other. ' ' 

See  also  the  reasoning  of  the  Court  in  The  Fon- 
tana,  119  Fed.  853,  856. 

This  leaves  but  one  other  contention  to  dispose  of, 
which  relates  to  the  fact  that  the  "Kern"  had  no 
designated  lookout  in  service  at  the  particular  time. 
The  absence,  however,  of  such  a  lookout  was  void 
of  any  causative  effect  in  bringing  on  the  collision. 
The  officers  in  charge  of  the  "Kern"  discovered  in 
due  time  the  approach  of  the  "Elder,"  and  the  action 
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taken  was  in  pursuance  of  such  discovery,  and  of  the 
movement  and  signals  given  by  the  "Elder." 

I  hold  therefore  that  the  collision  was  due  solely 
to  the  fault  of  the  ' '  Elder, ' '  and  that  she  must  stand 
accountable  for  whatever  damage  was  inflicted  upon 
the  ''Kern."  The  amount  of  the  damages  must  be 
ascertained  from  testimony  yet  to  be  adduced. 

Eiled  Feb.  3, 1913.    A.  M.  Cannon,  Clerk.     [59] 


And  afterwards,  to  wit,  on  the  12th  day  of  April, 
1912,  there  was  duly  filed  in  said  court  the  Testi- 
mony taken  before  the  Court,  in  words  and  fig- 
ures as  follows,  to  wit:     [60] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

IN  ADMIRALTY. 

COLUMBIA  CONTRACT  COMPANY, 

Libelant, 

vs. 

The  Steamship  "OEORGE  W.  ELDER,"  etc.. 

Respondent. 

Proceedings  Had  February  5-8,  1912. 
IRA  A.   CAMPBELL  and   C.  E.    S.   WOOD, 

Attorneys  for  Libelant. 
WILLIAM   DENMAN   and   C.  W.  FULTON, 

Attorneys  for  Respondent. 
C.  E.  WOLVERTON,  Judge. 

Portland,  Oregon,  February  5,  6,  7,  8, 1912. 

Daniel  Kern,  for  Libelant 3    227     354 

Michael  Moran 5     124    384    400 
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Arthur  Nissen 65 

J.  E.  Copeland 73     398 

Joseph  0.  Church 131    402 

George  Hale 155 

Hans  Jensen 164 

Charles  W.  Spaulding 179     228 

Arne  Ameson 184 

Albert  Crowe 195 

Libelant  rests 231 

W.  H.  Patterson 233 

W.  H.  Pope 299 

Edward  Whiteman  314 

Harl  Asktedt   333 

Louis  Olsen 343 

Claud  Smith  347 

Edward  Anderson 355     (for  Libelant) 

Andrew  Hoben,  rebuttal 394 

Argument,  C.  E.  S.  Wood 408 

Wm.  Denman  436     [61] 

Mr.  DENMAN. — Your  Honor,  it  has  been  stipu- 
lated that  all  we  shall  try  at  this  time,  before  your 
Honor,  with  your  Honor's  consent,  is  the  question 
of  liability.  The  question  as  to  damages,  involving 
a  considerable  amount,  will  be  reported  thereafter 
to  a  master,  and  that  evidence  offered  as  the  parties 
produce  it.     That,  I  understand,  is  the  stipulation. 

COURT. — All  the  evidence  as  to  damages  shall  be 
taken  before  a  master? 

Mr.  DENMAN. — Unless  there  may  be  some  inci- 
dentally at  this  time,  but  the  question  before  the 
Court  now  is  the  question  of  responsibility,  and  not 
the  question  of  amount  of  responsibility. 
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Mr.  CAMPBELL.— Except  for  this  one  fact:  We 
did  that  in  view  of  your  Honor's  going  to  San  Fran- 
cisco, we  understood,  on  the  10th,  and  Col.  Wood  was 
under  the  impression  that  this  case  must  be  finished 
by  Friday  evening,  and  in  view  of  the  fact  that  we 
will  probably  have  all  we  can  do  to  get  the  question 
of  liability  alone,  we  have  stipulated  to  take  up  only 
that  at  this  time.  If,  however,  we  find  we  are  fin- 
ishing this  case  so  as  to  have  an  opportunity  to  go 
into  the  element  of  damages,  I  suppose  counsel  will 
be  willing  to  take  it  up  at  that  time. 

Mr.  DENMAN.— Well,  I  would  like  to  have  the 
matter  decided  now.  We  have  to  get  together  our 
witnesses  for  that;  it  is  an  entirely  separate  thing; 
involves  what  was  done  with  the  vessel  subsequently 
and  at  the  yard,  and  I  think  it  will  be  safer  if  we 
now  stipulate  to  turn  that  over  to  a  master;  it  is 
a  detail  matter — purely  a  matter  of  accounting.  [62] 

COURT. — The  Court  can  give  you  the  whole 
week,  if  necessary.  I  would  rather  get  through  by 
Friday  evening,  if  I  could. 

Mr.  WOOD. — We  will  take  that  matter  up  among 
ourselves  at  the  conclusion  of  to-day's  session.     [63] 

Testimony  of  Daniel  Kern,  for  Libelant. 
DANIEL  KERN,  a  witness  called  on  behalf  of 
the  libelant,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL: 

Mr.  Kern,  what,  if  any,  position  did  you  hold  with 
the  Columbia  Contract  Company,  at  the  time  the 
*'Elder"  ran  into  the  ''Kern"? 
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A.  President  and  manager. 

Mr.  DENMAN. — If  your  Honor  please,  we  agreed 
to  the  sequestration  of  the  witnesses.  I  want  to 
have  with  me  the  master  who  was  on  board  at  the 
time,  to  guide  me  in  cross-examination — the  pilot, 
but  other  than  that,  I  will  excuse  all  my  other  wit- 
nesses. I  request  sequestration  of  the  witnesses, 
and  under  the  practice,  as  I  have  known  it,  you  are 
allowed  to  have  the  master  with  you  to  guide  you 
in  the  trial  of  the  case ;  other  witnesses  must  be  ex- 
cluded. 

Mr.  WOOD. — No  objection,  except  with  regard  to 
Mr.  Kern,  who  is  only  the  corporation  manager,  and 
without  personal  knowledge  of  the  facts,  and  we  also 
want  the  master  of  the  "Hercules" — of  our  two 
boats,  at  the  same  time.  All  our  witnesses  will  be 
excluded,  except  Mr.  Kern,  who  is  the  corporation 
manager,  and  the  master  and  pilot  of  the  "Kern." 

Mr.  DENMAN. — These  two  witnesses  are  wit- 
nesses we  desire  to  cross-examine  on  the  occurrences 
there,  and  we  desire  the  cross-examination  of  the 
one  to  be  not  in  the  presence  of  the  other. 

Mr.  WOOD.— Which  two? 

Mr.  DENMAN. — The  master  and  the  pilot  of  the 
"Kern."     [64] 

Mr.  WOOD. — Then  we  would  like  to  have  with  us 
the  pilot  of  the  "Kern." 

COURT. — Very  well;  all  the  other  witnesses 
will  leave  the  courtroom,  and  with  the  exception  of 
the  two  named,  will  remain  outside  until  they  are 
called. 
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Mr.  CAMPBELL.— You  don't  want  to  include  in 
that  Captain  Crowe,  who  was  not  there  at  the  time  ? 

Mr.  DENMAN.— No. 

Q.  Who  owned  the  "Daniel  Kern"  on  the  18th  day 
of  August,  1909,  at  the  time  of  the  collision? 

A.  The  Colxmibia  Contract  Company. 

Mr.  CAMPBELL.— That  is  aU. 

No  cross-examination. 

Witness  excused.     [65] 

Testimony  of  Michael  Moran,  for  Libelant. 

MICHAEL  MORAN,  a  witness  called  on  behalf 
of  the  libelant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL. 

Were  you  on  board — How  old  are  you,  Captain  I 

A.  I  was  born  in  1863. 

Q.  What,  if  any,  license  did  you  hold  as  a  master 
mariner  f 

A.  Master  and  pilot's  license,  and  branch  pilot's 
license.  Well,  master  and  pilot's  license  for  inland 
waters,  for  the  Willamette  and  Columbia  rivers,  up 
to  the  time  of  that  collision. 

Q.  How  long  have  you  held  a  master's  license? 

A.  Well,  nine  years,  eight  or  nine  years,  I  be- 
lieve— ten. 

Q.  How  long  during  that  period  have  you  acted  as 
master  of  steamers  on  the  Columbia  River  ? 

A.  Pretty  near  all  the  time — master  and  pilot. 

Q.  How  long  have  you  acted  as  pilot  on  the  river  f 
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A.  Well,  since  last  March. 

iQ!-  Well,  I  mean  prior  to  this  collision  had  you 
acted  as  pilot? 

A.  Oh,  prior, — well,  somewhere  around  six  or 
seven  years — 

Q.  On  what  class  vessels? 

A.  I  think  six  or  seven  years ;  I  am  not  sure. 

Q'.  On  what  classes  of  vessels  ? 

A.  Well,  on  the  tug  ''Sampson,"  the  "Vosburg," 
the  cruiser,  and  on  the  "Daniel  Kern" — pilot. 

Q.  Were  you  on  board  the  "Daniel  Kern"  at  the 
time  the  "Elder"  ran  into  her?       A.  Yes,  sir.    [68] 

Q.  Who  was  in  charge  of  the  navigation  of  the 
' '  Kern  "  ?        A.  At  the  time  of  the  collision  ? 

Q.  Yes.        A.  I  was. 

Q'.  Where  were  you  at  the  time  of  the  collision  ? 

A.  I  was  right  on  the  bridge  of  the  "Kern." 

Q.  What  do  you  mean  by  "the  bridge"? 

A.  Well,  outside  the  pilot-house ;  right  by  the  side ; 
the  starboard  side  of  the  "Kern" — bridge. 

Q.  I  will  show  you  a  photograph  and  ask  you 
whether  or  not  that  is  a  picture  of  the  "Daniel  Kern" 
as  she  was  the  night  of  the  collision.        A.  Yes,  sir. 

Qi.  Now,  where  is  her  pilot-house  on  that  photo- 
graph?       A.  Right  there,  sir.     (Indicating.) 

Mr.  CAMPBELL.— I  will  offer  this  photograph  in 
evidence. 

Mr.  DENMAN.— No  objection. 

(Photograph  marked  "Libelant's  Exhibit  1.") 

Q.  What  time  did  you  go  on  watch.  Captain  ? 

A.  At  twelve-ten. 
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Q.  12 :10.  And  where  had — what  had  the  "Kern'* 
been  doing  up  to  twelve  o  'clock  ? 

A.  She  was  towing  light  barges  up  the  river,  under 
way — steaming  up  the  river  with  three  light  rock 
barges. 

Q.  What  are  those  barges  ? 

A.  Three  rock  barges ;  we  was  on  our  way  up  from 
Ft.  Stevens. 

Q.  What  were  the  barges  used  for  ? 

A.  For  handling  rock — towing  the  rock  from 
Fisher's  Quarry  down  to  Fort  Stevens. 

tQ.  Where  is  the  quarry  located?     [67] 

A.  Fisher's  Landing — up  the  Columbia  River,  on 
the  Washington  side. 

iQ.  Just  describe  to  the  Court  the  way  the  business 
of  transferring  the  rock  from  the  quarry  to  the  jetty 
is  conducted. 

A.  Well,  we — the  "Hercules,"  as  a  rule,  takes  the 
three  loaded  barges  from  Fisher's  Landing  on  the 
Washington  side  of  the  Columbia  River,  halfway 
down  the  river  until  whatever  time  she  meets  the 
"Kern"  or  the  "Sampson,"  whichever  boat  is  tow- 
ing, and  they  exchange  tows  wherever  they  meet  in 
the  river ;  and  whenever  they  meet,  why  the  boat  that 
is  going  upstream  stops  the  three  light  barges  as 
much  out  of  the  way  as  they  possibly  can — out  of  the 
channel,  and  they  leave  them  there,  while  the  other 
boat  does  the  same  thing  with  fhe  loaded  barges, 
and  the  boat  that  lets  go  the  light  barges  gets  out 
from  between  them,  and  goes  around  and  hooks  on  to 
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the  loaded  barges ;  that  is  what  we  term  exchanging 

tows.  . 

Q.  I  will  hand  you  a  photogTaph  and  ask  you  what 
it  is,  if  you  know. 

A.  That  is  the  steamer  ''Hercules." 

Q.  What  doing? 

A.  Going  down  stream  with  loaded  barges. 

Mr.  CAMPBELL. — I  will  offer  this  in  evidence. 

(Marked  ''Libelant's  Exhibit  2.") 

Q.  What  is  this  other  photograph  I  hand  you? 

A.  That  is  the  "Daniel  Kem." 

Q.  What  doing? 

A.  Going  downstream  with  loaded  rock  barge. 

Mr.  CAMPBELL. — I  will  offer  this  in  evidence 
also. 

(Marked  "Libelant's  Exhibit  3.") 

Q.  Where  is  the  quarry  located  at  which  the  barges 
are  loaded?     [68] 

A.  Located  five  or  six  miles  above  Vancouver  on 
the  Washington  side  of  the  river. 

Q.  Will  you  state  whether  or  not  it  is  customary 
for  the  tug  which  takes  the  loaded  barges  from  the 
quarry  to  push  them  all  the  way  to  Ft.  Stevens  ? 

A.  Is  it  customary?  It  wasn't  at  that  time;  no, 
sir. 

Q.  Was  it  customary  at  that  time  for  the  tug  bring- 
ing the  empty  barges  up  from  Ft.  Stevens  to  take 
them  all  the  way  up  to  the  quarry  ?        A.  No,  sir. 

Q.  At  what  point  on  the  river  was  the  exchange  of 
the  barges  generally  made? 

A.  At  any  point  from  Oak  Point  down  to  Water- 
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ford,  or  Westport,  for  that  matter;  generally  wher- 
ever they  met ;  sometimes  one  boat  or  the  other  may 
be  a  little  behind,  and  they  keep  on  going  until  they 
meet  each  other. 

Q.  How  long  had  you  been  pilot  on  the  steamer 
"Kern"  prior  to  the  collision? 

A.  About  three  weeks,  I  guess. 

Q.  Three  weeks.  During  all  that  time,  where  was 
it  customary  to  exchange  tows  with  the  ''Hercules"? 

A.  Well,  anywhere  between  Westport  Light  and 
Oak  Point. 

Qi.  Now,  where  is  Westport  Light? 

Mr.  DENMAN. — Pardon  me,  Mr.  Campbell.  Let 
me  ask,  at  this  time,  whether  this  word  "customary" 
which  you  are  using  has  reference  to  the  practice 
of  this  company. 

Mr.  CAMPBELL.— Yes,  certainly. 

Mr.  DENMAN.— That  is  all  you  mean? 

Mr.  CAMPBELL. — By  this  company;  no  other 
company  is  on  the  river,  towing  these  rock  barges. 
[69] 

Mr.  DENMAJST. — That  is  all  right — not  a  general 
custom. 

Mr.  CAMPBELL. — There  is  no  general  custom; 
there  is  no  other  company  engaged  in  this  business ; 
this  company  alone  is  engaged  in  this  line  of  business. 
I  am  asking  now  with  reference  to  where  these  two 
tugs  of  the  Columbia  Contract  Company  exchanged 
tows  or  barges. 

COURT.— Very  well. 

Q.  I  will  hand  you  this  chart,  Captain,  and  ask  you 
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whether  or  not  that  shows  the  location  of  the  col- 
lision. 

A.  Yes,  sir;  it  shows  the  exact — the  exact  posi- 
tion— place  the  collision  occurred,  right  there. 

Mr.  CAMPBELL.— If  there  is  no  objection,  I  will 
offer  this  in  evidence.     It  is  a  hydrographic  chart. 

(Marked  ^'Libelant's  Exhibit  4.") 

Q.  Now,  can  you  show  me,  Captain — between  what 
points  did  you  say  it  was  customary  to  exchange  ? 

A.  Well,  anywhere  between — anywhere  between 
Westport  Light  and  Oak  Point.  Sometimes  we  have 
to  go  further  up  the  river ;  depends  on  whether  one 
boat  or  the  other  should  be  delayed  on  either  end. 

Q.  Can  you  mark  on  this  chart  Oak  Point  f 

A.  Right  in  here.  Oak  Point  is  about  in  here 
somewhere. 

Q.  I  will  mark  on  the  chart  Oak  Point.  How  far 
is  it  above  Eagle  Cliff  I 

A.  Oh,  about  three  or  four  miles,  I  guess;  three 
and  a  half  miles.     That  is  Eagle  Cliff. 

Q.  Where  is  Bunker  Hill  with  respect  to  Oak 
Point? 

A.  That  is  above  it  about  a  mile  or  a  mile  and  a 
half,  above  Oak  Point. 

Mr.  FULTON.— What  is  this  in  here? 

A.  That  is  a  sawmill.     [70] 

Q.  Where,  with  reference  to  Grim's  Island,  did 
you  usually  exchange  your  barges  at  the  uppermost 
point  of  the  river? 

A.  That  would  be  up  above  here,  sometimes  go  up 
as  high  as  Walker's  Island. 
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Q.  How  far  above  Grim 's  Island? 

A.  Walker's  Island  would  be  probably  four  miles 
above  Grim's  Island. 

Q.  Is  Westport  shown  on  this  chart  ? 

A.  Right  here ;  Westport  ought  to  be  right  in  here 
somewhere. 

Mr.  CAMPBELL. — You  may  resume  the  chair, 
Captain.  Westport  is  not  shown  on  that  chart.  I 
thought  the  chart  ran  down  farther. 

Q.  What  time  did  you  say  you  came  on  watch,  Cap- 
tain ? 

A.  I  came  on  deck  about  ten  minutes  past  twelve — 
twelve-ten. 

Q.  Had  you  at  that  time  let  go  of  the  light  barges. 

A.  No,  sir. 

Q.  Did  you  afterwards  let  go  the  light  barges  ? 

A.  Yes,  sir. 

Q.  At  what  point,  if  you  know? 

A.  About  at  Cooper's  Point;  a  little  above 
Cooper's  Point — probably  right  abreast.  I  stopped 
the  ship  right  abreast  Cooper's  Point — stopped  the 
engine  right  there. 

Mr.  CAMPBELL.— If  the  Court  please,  this  is  an 
enlarged  chart  of  this  same  section  of  the  river  which 
was  furnished  me  by  United  States  Engineers.  I 
don't  want  to  call  them  to  identify  the  chart  unless 
counsel  insists. 

Mr.  DENMAN. — It  isn't  necessary,  Mr.  Campbell. 
We  may  want  to  call  them  to  explain  some  of  the  de- 
tails of  it,  but  no  question  about  the  accuracy  of  the 
drawing  so  far  as  it  goes. 
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Mr.  CAMPBELL. — I  offer  this  enlarged  chart  in 

evidence. 

(Marked  ''Libelant's  Exhibit  5.")     [71] 
COURT. — Will  you  let  the  witness  locate  Cooper's 

Point  on  that  map?     (Indicating  Libelant's  Exhibit 

4.) 

Mr.  CAMPBELL.— Yes. 

Q.  Will  you  locate  Cooper's  Point  on  this? 

COURT. — And  mark  it  with  some  designation. 

A.  Cooper's  Point  is  right  here. 

Q.  Point  marked  with  capital  ''C"? 

A.  Yes,  that  point  right  here. 

Q.  Is  that  the  point  ? 

A.  Yes,  that  is  Cooper's  Point. 

Q.  And  will  you  also  locate  the  Waterford  Light 
on  that  chart  ? 

A.  Waterford  Light  stands  right  in  here.  Right 
that  point  is  where  Waterford 's  Light  is. 

Q.  The  point  where  I  marked  "W"? 

A.  Yes. 

Q.  What  is  the  black  spot  marked  there  just  below 
the  light  ?        A.  That  is  the  Waterford  canneries. 

Q.  Is  Waterford  Cannery  marked  "Waterford 
Canneries"  on  the  chart? 

A.  "Waterford  Fishery,"  I  believe,  it  is  marked. 

Qi.  Waterford  Fishery.  Now,  will  you  locate  upon 
this  enlarged  chart  marked  "Libelant's  Exhibit  5," 
Cooper's  Point,  Captain? 

Mr.  FULTON.— It  is  marked  there,  isn't  it? 

A.  There  it  is,  right  there. 

Q.  Marked  Cooper's  Point?        A.  Yes. 
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Q.  And  what  is  the  star  just  below  Cooper's 
Point — what  does  that  represent? 

A.  That  is  Waterf ord  Light. 

Q.  Waterf  ord  Light. 

COURT.— That  is  marked  Waterf  ord  Light,  is  it? 

A.  Stake  Light.     [7^] 

Q.  It  is  marked  Stake  Light,  is  it  ?        A.  Yes,  sir. 

Q.  Mark  it  with  a  "W,"  too.        A.  Yes,  sir. 

Q.  Now,  Captain,  where  did  you  drop  the  light 
barges  ? 

A.  Well,  a  fraction  above  Cooper's  Point  and  well 
over  towards  the  Oregon  shore. 

Q.  Where,  with  respect  to  the  main  channel,  the 
main  steamship  channel? 

A.  Well,  we  were  over  to  the  Oregon  shore — the 
Oregon  side  of  the  steamship  channel,  probably  an 
eighth  of  a  mile — between  an  eighth  and  a  half — 
quarter  of  a  mile  practically. 

Q,  What  time  was  that? 

A.  That  was  about  12 :30  or  12 :35. 

:Q.  And  what  did  you  do  after  you  let  go  the  light 
barges  ? 

A.  Why,  turned  right  around  and  went  down- 
stream to  where  the  loaded  ones  was  opposite  the 
Waterford  Light. 

Q.  And  how  far  offshore,  off  the  Washington 
shore,  in  your  judgment,  were  the  loaded  barges  at 
the  time  ? 

A.  Well,  I  should  judge  they  were  off  from  1,000 
to  1,200  feet. 

Q.  And   where    with   respect   to   the   Waterford 
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Light  ?        A.  Right  abreast  of  it. 

Q.  In  what  position  were  the  loaded  barges  lying 
at  the  time  you  went  to  them  ? 

A.  They  were  lying  heading  towards  the  Oregon 
shore. 

Q.  How  were  they — in  what  position  with  respect 
to  each  other  were  the  rock  barges — the  loaded 
barges  ? 

A.  Well,  they  were  made  up,  you  know,  as  a  reg- 
ular tow  alongside  and  one  ahead — one  in  the  middle. 

Q;.  Where  did  you  pass  the  "Hercules"  after  you 
let  go  the  light  barges  1 

A.  Well,  between  Cooper's  Point  and  the  Water- 
ford  Light. 

Q.  And  what  was  the  "Hercules"  doing  at  that 
time?     [73] 

A.  She  was  proceeding  on  up  to  take  hold  of  the 
light  barges. 

Q.  What  was  the  first  intimation  that  you  had  that 
the  steamer  "Elder"  was  aproaching? 

A.  Not  until  I  heard  his  one  whistle. 

Q.  Where  were  you  at  the  time  ? 

A.  Laying  right  at  the  barges — laying,  standing 
still. 

Q.  How  were  your  barges  fastened  or  moored? 

A.  Well,  they  were  moored  right  alongside  each 
other;  only  one  is  generally  out  ahead. 

Q.  That  isn't  what  I  meant.  Were  they  anchored 
or  moored  to  the  bottom  at  all  ? 

A.  No,  sir;  they  were  just  laying  still  there. 
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Q.  What  was  the  condition  of  the  tide  and  cur- 
rent? 

A.  I  should  judge  about  slack  water  there  at  that 
time — low  water  slack;  it  probably  was  low  water 
slack  or  first  of  the  flood  at  the  time  the  collision  oc- 
curred. 

Q.  Do  you  recall  at  this  time?        A.  What? 

Q.  Do  you  recall  at  this  time  what  the  water  was  ? 

A.  Yes,  I  remember  likely,  will  say  low  water  slack, 
or  first  of  the  flood,  if  anything. 

•Q.  Did  you  observe  anything  as  to  the  condition 
of  the  current  in  the  river  ? 

A.  No,  sir;  nothing  unusual. 

Q.  How,  if  at  all,  were  the  barges  moving  at  the 
time  that  you  came  up  to  them? 

A.  They  weren't  moving  any  at  all  that  I  could  no- 
tice. Of  course,  I  wasn  't — j  ust  simply  heading  for  the 
Oregon  shore  and  appeared  to  set  still  there,  you 
know.  If  moving  at  all  they  were  moving  that  way, 
but  I  couldn't  notice  it.     [74] 

COURT. — Those  were  the  loaded  barges? 

A.  Yes,  sir. 

Mr.  CAMPBELL.— If  the  Court  please,  I  should 
like  to  use  this  table,  if  I  can,  with  the  models.  When 
the  models  are  put  in  position,  I  want  the  positions 
marked  on  this  drawing  paper  so  that  we  may  have 
a  permanent  record. 

COURT.— Very  well. 

Q.  Captain,  if  you  will  just  come  down  here,  I 
think  we  can  get  at  this  better.  Now,  assume  that 
the  line  that  I  draw  across  this  paper,  which  I  mark 
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** Oregon  shore"  is  the  Oregon  shore,  simply  for  the 
purpose  of  giving  us  direction.  I  want  you  to  take 
these  models  and  show  me,  if  you  can,  the  position  in 
which  the  barges  were  at  the  time  that  you  ap- 
proached them. 

Mr.  CAJVIPBELL.— First,  I  will  offer  the  paper  in 
evidence. 

(Marked  "Libelant's  Exhibit  6.") 

Q.  I  want  to  know  first,  whether  these  models  bear 
any  resemblance  to  the  barges  themselves? 

A.  Just  exactly,  as  near  as  I  can — 

Mr.  DENMAN. — They  are  drawn  to  scale,  are 
they? 

Mr.  CAMPBELL.— The  barges  are  to  scale. 

Mr.  DENMAN. — Both  the  barges  and  the  tug  are 
to  scale — and  the  steamer? 

Mr.  CAMPBELL.— Yes. 

Q.  Now,  Captain,  by  means  of  these  models,  I 
want  you  to  show  me  the  position  of  the  barges  with 
respect  to  the  Oregon  shore  at  the  time  you  ap- 
proached to  make  fast. 

COURT. — Which  is  downstream  and  which  is  up  ? 

A.  This  is  downstream  according  to  that  (indicat- 
ing right-hand  side  of  the  paper. ) 

Mr.  CAMPBELL. — We  will  consider  this  second 
line  I  have  [75]  marked  as  the  Oregon  shore.  I 
will  erase  the  other.  In  the  first  place  I  want  to 
know  the  position  of  the  barges  as  you  approached 
them  to  make  fast. 

A.  (Witness  arranges  models.) 
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Q.  First  you  saw  them  now  with  reference  to  the 
Oregon  shore  ? 

A.  Might  have  been  swung  around  there. 

Q.  Now,  will  you  take  your  pencil,  or  may  I  with 
consent  of  counsel,  just  draw  the  outline  ? 

A.  I  will  hold  them  down  while  you  do  it.  (Mr. 
Campbell  traces  outlines  of  boats.) 

Q.  Now,  this  I  mark  "downstream"  is  down- 
stream, is  it?        A.  Yes,  that  would  be  downstream. 

Qi  Indicated  by  the  arrow. 

Mr.  DENMAN. — Now,  this  drawing,  as  I  under- 
stand it,  does  not  purport  to  represent  distances.  No 
scale  of  distance.     Simply  the  angle  to  shore. 

Mr.  CAMPBELL. — This  drawing  purports  to 
show  just  what  I  ask  for,  the  position  with  respect 
to  the  Oregon  shore. 

Mr.  DENMAN. — Does  not  give  distance.  I 
wanted  to  make  sure. 

Mr.  CAMPBELL. — No,  no,  I  am  not  going  into 
that. 

Q.  What  did  you  do  with  your  tug  after  you  left 
the  light  barges? 

A.  Well,  I  left  the  light  barges  upstream  and  just 
turned  around  the  starboard  helm  and  came  down- 
stream and  went  up  to  these  light  barges  and  found 
them  in  that  position. 

Q.  Did  you  receive  any  whistles  from  the 
"Elder"?        A.  Not  at  that  time. 

Q.  Did  you  afterward  receive  any  whistles  from 
the  "Elder"?        A.  I  did. 

Mr.  WOOD. — You  said  with  reference  to  the  light 
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barges  in  this  position. 

Q.  Did  you  mean  the  light  barges  or  the  loaded 
barges?     [7G] 

A.  These  represent  the  loaded  barges  when  I  got 
to  them. 

Q.  These  barges  represent  the  loaded  barges  to 
which  you  went  ?  Now,  where  were  you  at  the  time 
that  you  heard  the  "Elder's"  first  whistle? 

A.  I  was  in  the  pilot-house  of  the  ''Elder" — the 
"Kern." 

Q.  Where  was  the  "Kern"? 

A.  The  "Kern"  was  lying  right  here. 

Q.  Now,  will  you  take  the  model  of  the  "Kern" 
and  place  it,  with  respect  to  these  barges,  in  the  posi- 
tion it  was  at  the  time  you  heard  the  "Elder's"  first 
whistle  ? 

A.  Yes,  sir;  there  is  about  the  way  she  was  (plac- 
ing model). 

Q.  I  want  you  to  place  it  just  where  she  was,  your- 
self. 

A.  That  is  about  where.  She  might  have  been  a 
little  more  head. 

Q.  Place  it  just  where  you  think — not  might  have 
been  a  little  more  head.     Give  us  your  idea  about  it. 

A.  Right  here.  (Mr.  Campbell  outlines  the  model 
of  "Kern.") 

Q.  At  the  time  that  you  heard  the  first  whistle  of  the 
"Elder,"  what  lines,  if  any,  did  you  have  out  from 
the  "Kern"  to  the  barges? 

A.  Just  in  the  act  of  getting  one  head-line  out  from 
the  port  bow — just  had  got  it  out,  in  fact. 
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Q;.  From  the  port  bow  of  what  1 

A.  The  "Kern." 

Q.  To  what?        A.  To  this  barge  here. 

Q.  To  which  barge  is  that? 

A.  The  upstream  barge. 

Q.  Well,  how  else  do  you  distinguish  the  barge  ? 

A.  The  port  barge,  I  would  call  it. 

COURT. — Have  those  barges  names? 

A.  No,  sir;  they  are  numbered. 

COURT. — That  is  the  port  barge  with  reference  to 
your  ship? 

A.  Yes,  sir ;  that  would  be  the  port  barge  with  ref- 
erence to  my  ship.     [77] 

Mr.  WOOD. — In  references  to  each  other  facing 
the  masts,  it  would  be  the  left-hand  barge. 

Mr.  CAMPBELL. — (Marking  outline  of  barges  on 
Exhibit  6.)  Have  I  correctly  marked  the  barges — 
starboard  barge,  port  barge,  center  barge  and 
"Kern"?        A.  Yes,  sir,  so  far  as  I  know. 

Q.  Now,  will  you  take  the  pencil,  Captain,  and 
draw  me  upon  this  chart — draw  the  line  which  you 
say  was  passed  from  the  "Kern"  to  the  port  barge? 

A.  Yes,  sir,  it  would  be  from  here — from  the  chock 
on  the  port  bow  to — 

Q.  You  draw  it,  go  ahead.  Take  your  hand  out 
of  your  pocket  and  put  some  life  in  it. 

A.  There  you  are  (drawing). 

Q.  Now,  just  mark  the  line.  Mark  it  "line." 
(Witness  does  so.)  Now,  when  you  were  in  that 
position,  what  signal,  if  any,  did  you  get  from  the 
"Elder"?        A.  One  whistle. 


Columbia  Contract  Company  et  al.  83 

(Testimony  of  Michael  Moran.) 

Mr.  DENMAN.— That  is  leading.  This  is  the 
very  essence  of  the  case,  when  these  signals  came. 
Ask  what  happened. 

Mr.  CAMPBELL. — I  have  just  had  him  indicate 
the  position  of  the  vessel,  on  the  chart,  when  he 
heard  the  first  whistle  from  the  ''Elder."  Now  I 
ask  what  whistle  he  heard  when  he  had  the  boat  in 
that  position.        A.  I  heard  one  whistle, 

Q.  Where  were  you  standing  at  the  time  you  heard 
the  one  whistle  ? 

A.  I  was  standing  in  the  pilot-house  looking  out 
of  the  window  forward. 

Q.  Which  side  of  the  pilot-house? 

A.  The  starboard  side,  or  where — the  starboard 
side  of  the  pilot-house  that  would  be.     [78] 

Q.  What  did  you  do? 

A.  I  went  out  to  the  door  and  looked  astern  to  see 
where  the  whistle  came  from. 

Q.  Which  door  did  you  go  out  of? 

A.  The  starboard  door  of  the  pilot-house. 

Q.  And  what  did  you  see? 

A.  Well,  I  looked  out  and  saw  the  ''Elder" — well, 
now,  I  didn't  know  who  she  was  at  first,  but  saw  a 
ship — steamer — vessel  coming  with  all  lights  right 
at  me,  and  appeared  to  be  a  short  distance  away 
from  me,  as  I  thought. 

Q.  What  did  you  do  then? 

A.  Well,  I  didn't  see — I  noticed  to  see  if  any 
change  in  her  course  and  I  didn't  see  her  alter  her 
course  or  shut  out  the  signal  lights,  so  I  went  in  and 
gave  four  short  blasts  of  the  whistle. 
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Q.  What  did  you  intend  to  convey  by  four  short 
blasts,  if  anything? 

Mr.  DENMAN. — I  object  to  the  question  as  going 
to  the  intention  of  the  witness.  The  blasts  had  a 
definite  meaning. 

Mr.  CAMPBELL. — That  is  the  meaning  I  was 
after. 

Q.  Where  were  you  at  the  time  you  gave  the  four 
blasts,  Captain? 

A.  I  was  in  the  pilot-house  where  the  whistle 
string  pulls.  I  went  in  the  pilot-house — I  went  back 
in  the  pilot-house,  you  know,  after  I  decided  he  was 
heading  right  for  me  without  changing  his  course. 

Q.  When,  with  respect  to  the  time  that  you  heard 
the  first  whistle  from  the  "Elder,"  did  you  give  the 
four  short  blasts  to  which  you  refer? 

A.  Oh,  probably  a  second  or  so.  Just  as  I — ^just 
watched  the  ''Elder"  and  at  the  same  time  went  to 
the  pilot-house  and  [79]  didn't  notice  whether 
she  changed  her  course  or  anything — her  signal 
lights — and  I  made  up  my  mind  she  was  coming 
right  for  me,  going  to  run  me  down.  My  first 
thought  was — 

Q.  Did  you  make  any  record  of  the  intervals  of 
time —        A.  No,  sir,  I  did  not. 

Q.  — which  transpired  between  the  various  inci- 
dents leading  up  to  the  collision?        A.  No,  sir. 

Q.  What  did  you  do  after  you  beard — after  you 
blew  the  first  four  blasts  of  your  whistle? 

A.  I  jumped  outside  again  to  watch  the  "Elder." 

Q.  Where  did  you  go  outside? 
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A.  On  the  starboard  side. 

Q.  Where  to  on  the  starboard  side  f 

A.  Starboard  railing  on  the  side  of  the  bridge. 

Q.  Can  you  show  me  upon  this  photograph 
marked  Exhibit  1  ?        A.  Yes,  I  came  right  out  here. 

Q.  Will  you  put  a  cross  upon  that  place? 

COURT.— That  is  the  instream  side? 

Mr.  CAMPBELL.— Near  the  Washington  side. 

COURT.— The  instream  side? 

Mr.  WOOD. — The  downstream  side  from  which 
the  ''Elder"  was  approaching — no,  the  upstream. 

COURT. — The  "Elder"  was  approaching  from  the 
rear? 

A.  Yes,  the  "Elder"  was  coming  downstream. 

Mr.  CAMPBELL. — ^Just  as  though  passing  her, 
the  "Elder"  going  down.  This  is  the  Washington 
and  this  is  Oregon. 

Mr.  FULTON.— In  other  words,  the  "Elder"  was 
supposed  to  be  back  up  here,  up  this  way. 

Mr.  CAMPBELL.— I  will  just  mark  here  the 
Washington  shore  [80]  to  indicate  the  direction, 
but  without  reference  to  distance. 

Q.  Now,  Captain,  what,  if  anything,  happened 
after  you  went  out  to  the  starboard  railing  of  the 
"Kern"? 

A.  Well,  I  stood  there  for  a  few  seconds  and  I  got 
one  whistle  from  the  "Elder." 

Q.  What  was  the  "Elder's"  course  with  respect 
to  what  had  been  before? 

A.  Just  exactly  the  same.     I  couldn't  notice — 
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Q.  What  lights,  if  any,  could  you  see  at  that  time 
on  the  ''Elder"? 

A.  Saw  the  green  lights — red  light,  and  her  mast- 
head light. 

Q.  What  lights,  if  any,  had  ycu  seen  on  the 
''Elder"  when  you  heard  her  first  whistle? 

A.  Saw  the  same  lights,  port  and  starboard  lights, 
red,  green  and  white  lights,  masthead  light. 

Q.  What  change,  if  any,  had  there  been  in  the  posi- 
tion of  the  lights  of  the  "Elder"  between  the  first 
and  second  whistles  which  she  blew! 

A.  None  that  I  could  notice. 

Q.  How,  in  your  judgment,  was  she  heading  at 
that  time  with  respect  to  your  boat? 

A.  She  was  heading  right  for  me. 

Q.  What  did  you  do  after  you  received  her  sec- 
ond blast? 

A.  Well,  she  was  getting  so  close  that  I  jumped  to 
the  whistle  as  quick  as  I  could  and  gave  them  four 
short  blasts — gave  the  danger  whistle. 

COURT.— That  is  the  danger  signal? 

A.  Yes,  that  is  the  danger  signal. 

Mr.  CAMPBELL. — Provided  by  statute,  not  less 
than  four  short  blasts. 

Mr.  DENMAN.— But  note,  not  four.  Not  less 
than  four.  There  may  be  a  question  arise  there  be- 
cause four  signals  has  another  definite  meaning.  [81] 

Mr.  CAMPBELL. — But  four  signals,  you  will  ad- 
mit, is  the  danger  signal? 

Mr.  DENMAN. — ^It  may  be  or  it  may  not  be. 

Q.  What  did  you  do,  Captain,  after  you  blew  the 
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second  series  of  four  short  whistles? 

A.  I  jumped  outside  again  to  watch  the  "Elder.'' 

Q.  And  where  was  she  then? 

A.  She  was  then  coming  right  head-on. 

Q.  What  position,  if  any,  did  you — what  change, 
if  any,  did  you  note  in  her  position  at  that  time  ? 

A.  None  at  the  time  I  went  out,  but  I  waited  a 
while  and  I  noted  she  was  swinging  about  her  head 
to  port,  and  I  concluded  he  was  backing;  he  was  then 
a,bout  twenty  feet  away. 

Q.  What  did  you  do? 

A.  Well,  the  bell  is  right  by  me  and  I  rang  my 
vessel  full  speed  ahead  as  soon  as  I  noticed  his  boat 
swinging  away  from  me  which  the  rules  give  me  that 
privilege  to  do,  trying  to  avoid  a  collision. 

Q.  What  bell  did  you  give? 

A.  Full  speed  ahead. 

COURT.— With  your  ship? 

A.  Yes,  sir. 

Q.  And  what  was  the  position  of  your  helm  when 
you  rang  full  speed  ahead? 

A.  My  helm  was  aport  at  that  time. 

Q.  Which  way  would  that  direct  the  course  of 
your  vessel? 

A.  Swing  towards  the  Washington  shore. 

Q.  And  what  with  the  stern  of  your  vessel? 

A.  Swing  towards  the  Oregon  shore. 

Q.  And  where  would  that  swing  it  with  respect 
to  the  Ughts  on  the  "Elder"?    [82] 

A.  Would  swing  the  "Elder"  across  on  my  star- 
board quarter. 
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Q.  What  do  you  mean  by  that? 

A.  Well,  swing  her  around — swing  the  ''Elder" 
more  on  my  starboard  quarter. 

Q.  How  far  distant,  Captain,  in  your  judgment, 
was  the  "Elder"  from  the  stem  of  your  vessel  when 
you  rang  full  speed  ahead? 

A.  Pretty  close;  25  or  30  feet,  probably.  Of 
course,  I  couldn't  say  exactly,  but  I  thought  I  had 
time  to  get  clear  of  her  so  she  wouldn't  have  collided 
with  me. 

Q.  How  long  an  interval  elapsed  between  your 
first  four  blasts  of  the  whistle  and  the  second  one 
blast  of  the  whistle  of  the  "Elder"? 

A.  Oh,  a  few  seconds,  not  very —  Of  course,  I 
could  not  say;  only  a  short  time  anyway — very  short. 

Q.  What  time  elapsed  between  the  "Elder's"  sec- 
ond blast  and  your  four  blasts  of  the  whistle — your 
second  four  blasts? 

A.  Well,  it  was  no  time  at  all;  just  as  quick  as 
I  could  get  in  and  blow  them — probably  a  second  or 
so. 

Q.  Where  did  the  "Elder"  strike  you? 

A.  Took  us  on  the  starboard  quarter. 

Q.  And  what  did  you  do  after  she  struck  you? 

A.  Well,  I  just — all  I  could  do  was  to  stay  there 
and  hold  her  true. 

Q.  What  did  you  personally  do,  I  mean? 

A.  Me,  I  just  stayed  right  there. 

Q.  Stayed  right  there? 

A.  Stayed  right  on  the  bridge. 

Q.  About  how  long  did  you  remain  on  the  bridge  ? 
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A.  Oh,  fifteen  or  twenty  minutes  before  she  sunk; 
until  the  * 'Hercules"  came  down  and  took  us  off. 
[83] 

Q.  What,  if  any,  effect  did  the  striking  of  the 
"Elder"  have  upon  the  "Kern"? 

A.  Well,  slough  her  around,  you  know,  slough  her 
heading  towards  the  Washington  shore. 

Q.  What  did  it  do  with  the  barges? 

A.  The  head-line  came  tight  and  it  swung  the 
barges  right  head  upstream. 

Q.  What  do  you  mean  by  head-line? 

A.  This  head-line  I  had  to  this  port  barge. 

Q.  The  line  you  marked?        A.  Yes,  that  is  right. 

Q.  What  did  it  do  with  that? 

A.  Dragged  the  barges  up  and  this  barge  here 
struck  her  right  here — right  alongside  the  port  side 
on  the  "Kern."  Swung  right  alongside  the  port 
side  with  head  upstream. 

Q.  How,  far,  in  your  judgment,  had  the  "Kern" 
moved  ahead  between  the  time  that  you  rang  for 
full  speed  ahead  and  the  moment  of  the  coUision? 

A.  Well,  she  didn't  move  very  far  because  this  line 
became  tight  immediately — guess  approximately  20 
feet  or  so. 

Q.  Did  you  measure  the  distance  at  the  time  ? 

A.  No. 

Q.  What  kind  of  a  night  was  it? 

A.  Dark,  starlight  night  with  clear  atmosphere, 
cahn  with  no  wind. 

Q.  Will  you  show  me  by  means  of  the  model  of  the 
"Elder"  the  position  in  which  you  judge  her  to  be 
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at  the  time  that  you  gave  the  full  speed  ahead  signal 

to  the  *'Kem"? 

A.  Show  it  by  this  diagram  here  *? 

Q.  Yes. 

A.  Well,  I  should  think  she  was  about  like  that. 
[84] 

Q.  I  want  merely  the  direction.  I  don't  want 
distance.     I  merely  want  direction. 

A.  As  near  as  I  could  see  from  looking  from  up 
here,  the  starboard  side  of  the  bridge,  this  is  the  way 
she  appeared  to  me. 

Q.  I  want  your  judgment  about  it.  Is  that  where 
it  is?        A.  As  near  as  I  could  judge. 

Mr.  CAMPBELL.— (Drawing.)  Ship  marked 
*' Elder"  on  this  drawing. 

Q.  Now,  I  want  you  to  take  the  barges  and  the 
model  of  the  "Kern,"  and  show  me  the  position  in 
which  the  barges — the  relative  position  of  the  barges 
and  the  "Kern"  immediately  after  the  "Elder" 
struck  you,  so  as  to  show  how  their  positions  had 
been  affected  by  the  blow  of  the  collision. 

A.  I  understand  you  want  to  see  the  position  of 
the  barges  after  the  collision? 

Q.  Yes,  and  the  position  of  the  "Elder"  also,  as- 
suming this  is  the  Oregon  shore. 

Mr.  WOOD. — If  you  are  not  going  to  show  dis- 
tance, you  are  taking  a  great  deal  of  unnecessary 
paper. 

Q.  Assuming  what  I  have  marked  is  the  Oregon 
shore.  No.  2.  I  will  offer  this  drawing  as  a  separate 
exhibit. 
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(Second  drawing  marked  "Libelant's  Exhibit  7.") 

Q.  Now,  do  you  understand  what  I  want,  Captain? 
I  want  you  to  take  the  models  of  the  barges  and  the 
*'Kem"  and  place  them  in  the  position  that  they 
were  after  the  "Elder"  struck  the  "Kern,"  so  as 
to  show  us  how,  if  at  all,  the  "Elder"  affected  their 
relative  position  as  they  were  before  the  collision. 

A.  Well,  here  we  go.  Just  swung  right  around 
like  that  as  near  as  I  remember;  probably  they  w^ere 
more  upstream,  we  will  say.  We  will  move  them 
up  that  way.  That  is  when  I  last  saw  them;  that  is 
the  way  they  were.     [85] 

Q.  How  soon  was  that  after  the  collision? 

A.  That  was  immediately.  I  walked  aft  before 
the  "Elder"  backed  out  from  where  she  went  into 
the  cut. 

Q.  What  do  you  mean  when  you  say  before  she 
went  into  the  cut? 

A.  Before  she  got  out  of  the  cut. 

Q.  Before  she  was  stuck  in  there? 

A.  Before  she  was  stuck  in  the  "Kern" — while 
she  was  stuck  in  there,  I  meant  to  say,  I  walked  aft; 
saw  the  "Elder"  here  and  looked  to  see  if  anybody 
on  the  "Elder's"  bow.  I  went  over  and  saw  the 
barges  then;  at  that  time  they  went  alongside. 

Q.  Whereabouts  did  you  stand,  Captain,  at  the 
time  you  walked  aft  to  see  the  "Elder"? 

A.  Well,  I  climbed  over  this  railing  here,  this  iron 
railing. 

Q.  What  railing  is  that? 
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A.  An  iron  railing  that  goes  around  the  upper 
deck  of  the  "Kern." 

Q.  Which  side  the  deck? 

A.  Aft  the  starboard  side  and  I  got  aft — couldn't 
get  further  aft  than  here. 

Q.  Just  mark  with  a  cross  on  the  after  deck  where 
you  walked.        A.  Well,  walked  here. 

Q.  How  about  the  cabin — did  you  walk  outside  the 
cabin  or  not? 

A.  No,  about  over  there.     I  can  put  it  above  here. 

Q.  At  the  position  to  be  marked  "X"? 

A.  Yes,  right  over  that  "X." 

Q.  Now,  where  did  you  stand  with  respect  to  the 
cut  in  the  side  of  the  "Kern,"  forward  or  aft? 

A.  Forward  of  it  at  that  time.     You  mean  when 
I  went  around? 

Q.  No,  when  you  went  back. 

A.  I  stood  on  the  port  side,  on  the  port  side  of  it 
and  abaft  the  "Elder's"  stem.     [86] 

Q.  On  the  port  side  and  abaft  the  "Elder's"  stern? 

A.  Yes,  that  would  indicate  in  here  according  to 
this  diagram. 

Mr.  FULTON.— According  to  the  model? 

A.  According  to  the  model. 

Q.  Which  side  did  you  walk  down  ? 

A.  Down  the  starboard  side;  from  forward  aft 
along  the  starboard  side  until  I  come  abreast  that 
cross — have  put  that  cross.  I  found  the  iron  rail- 
ing bent  in  across  and  I  turned  around  and  walked 
around  this  same  house  and  aft  again  on  the  port 
side  of  the  "Kern,"  and  the  "Elder's"  stem  was 
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still  in  her.     I  put  my  hand  on  the  "Elder's"  stem 

and  looked  up  to  see  if  anybody  up  there  and  I 

didn't  see;  and  I  went  forward  after  that  and  saw 

the  barges  then  beginning  to  go  around  from  the 

"Kern." 

Q.  Now,  you  went  forward  which  way? 

A.  Port  side. 

Q.  When,  if  at  all,  did  you  see  the  barges? 

A.  Saw  them  just  at  that  time  when  going  for- 
ward on  the  port  side,  and  they  were  getting  away 
from  the  "Kern"  a  Uttle  ways. 

Q.  How  were  they  located  with  respect  to  the 
"Kern"? 

A.  They  were  right  alongside  there  and  some  of 
the  men — the  crew,  was  going  over  on  the  barges. 
At  the  time  I  went  forward  I  saw  them. 

Q.  As  you  recall,  have  you  placed  them  as  they 
were  at  that  time  ? 

A.  As  I  remember  that  is  about  the  way  they  were 
as  the  "Elder"  struck  us.  That  is  upstream,  isn't 
it? 

Q.  This  is  upstream.        A.  Hold  on,  now. 

Mr  DENMAN.— Hold  on,  you  testified  they  were 
in  that  position. 

Mr.  CAMPBELL.— Go  on. 

Mr.  DENMAN. — I  want  them  as  they  were  in  the 
first  instance. 

Q.  I  want  your  fair,  honest,  judgment.  There  is 
no  catch  about  [87]  this.  I  want  your  honest 
judgment  as  to  the  location  of  the  barges. 

A.  Now,  the  "Kem"  was  still  in  here.    Is  that 
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in  order  for  me  to  go  on  and  explain'? 

Q.  Yes,  you  mean  the  "Elder." 

A.  The  "Elder"  was  still  stuck,  I  mean  the  star- 
board quarter.  Well,  we  swung  around;  as  soon  as 
the  barges  got  away  she  swung  around.  As  I 
walked  forward  along  the  port  side  the  barges  were 
getting  away.  I  walked  up  along  here  about  along 
this  side  here.  The  barges  were  then  getting  away. 
They  were  in  this  position.  They  got  away  and  no 
more  of  the  men — only  myself  and  the  mate  and  the 
chief  engineer  and  the  cook  left,  and  one  oiler  on  the 
boat.  The  rest  were  on  the  barges.  The  other  men 
couldn't  get  over  there. 

Q.  I  want  you  to  place,  Captain,  the  position  of 
the  barges  and  the  tug  at  the  time  that  you  saw  them 
when  you  walked  forward  from  aft  on  the  port  side 
after  going  to  the  bow  of  the  "Elder." 

A.  Well,  they  was  here.  The  barges  were  heading 
— that  is  upstream.  The  barges  were  heading  up 
here ;  they  are  now  probably  a  little  more  this  way. 

Q.  You  place  the  models.  That  is  what  they  are 
here  for. 

A.  That  is  as  near  as  I  can.  They  were  probably 
in  that  shape,  as  near  as  I  remember. 

Q.  That  is  your  best  judgment,  your  best  recollec- 
tion?       A.  Yes. 

Mr.  DENMAN. — Before  the  model  is  drawn,  you 
mean  that  this  is  the  way  or  the  way  you  first  had 
it,  straight? 

A.  At  the  time  that  I  was  going  forward  she  had 
been  that  way,  right  alongside. 
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Mr.  CAMPBELL. — I  object  to  cross-examination 
while  I  am  [88]  making  my  examination.  You 
will  have  all  the  opportunity  you  want  to  tie  this 
man  up  on  cross-examination. 

A.  Now,  the  "Kern,"  you  know,  she  was  headed 
toward  the  Washington  shore;  after  the  barges  got 
away  from  here  the  "Elder"  still  stood  and  worked 
astern  so  she  headed  in  to  the  Washington  shore. 

COURT. — That  is  the  position,  now,  while  you 
were  walking  down  the  port  side  ? 

A.  Yes,  your  Honor. 

Mr.  WOOD. — Immediately  after  the  collision? 

A.  Immediately  after  the  collision,  or  at  the  time 
of  the  collision,  rather.  The  "Elder"  "was  still 
stuck  in  the  side  of  the  "Kern." 

Q.  Now,  indicate  the  starboard  barge  and  the  port 
barge. 

A.  This  is  the  starboard  barge,  this  is  the  head 
barge. 

Q.  We  will  call  it  the  center  barge. 

A.  All  right — the  port  barge  (indicating). 

Q.  Now,  can  you  show  me  also  upon  this  drawing 
Iby  means  of  the  model  of  the  "Elder,"  the  position 
that  the  "Elder"  occupied  with  respect  to  the 
' '  Kern  "  <?        A.  At  that  time  % 

Q.  At  the  time  that  you  walked  from  the  aft  end 
of  the  vessel  to  the  forward  part  on  the  port  side? 

A.  Yes,  sir;  right  there. 

Q.  Is  that,  in  your  judgment,  the  way  they  were? 

A.  As  near  as  I — to  the  best  of  my  judgment  that 
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is  the  way  each  stood — that  is  the  position.     (Mr. 
Campbell  draws  them  in.) 

Q.  Now,  Captain,  how  long  did  the  "Elder"  re- 
main in  the  hole  that  she  had  cut  into  the  ''Kern"? 

A.  Well,  as  near  as  I  remember,  she  remained 
there  probably  three  or  four  minutes — four  or  five 
minutes. 

Q.  And  what  effect  did  it  have  upon  the  ' '  Kern ' '  ? 
[89] 

A.  Well,  it  had  the  effect  of  these  barges — got  these 
barges  drove  away  from  us  and  had  the  effect  to  turn 
the  "Kern"  around  and  head  him  toward  the  Wash- 
ington shore  at  right  angles. 

Q.  Now,  take  the  two  models — take  the  model  of 
the  "Kern"  and  show  where  it  was. 

A.  (Taking  models.)  Is  that  what  you  mean? 
Just  had  that  effect,  to  turn  her  around  like  that, 
head  her  in  that  way  toward  the  shore. 

Q.  Place  the  "Kern"  in  the  position  you  think  she 
was. 

A.  Well,  there ;  kept  on  turning  here. 

Q.  Have  you  got  it  in  the  position  that  you  think 
it  was?        A.  Yes,  sir;  as  near  as  I  remember. 

Q.  What  did  the  "Elder"  do  after  she  swung  you 
around  to  the  position  that  you  last  marked? 

A.  She  backed  out;  she  backed  astern.  She  went 
astern  and  lay  out  here  in  this  direction,  as  near  as 
I  remember. 

Q.  What  do  you  mean  by  "this  direction"? 

A.  Well,  he  backed  out  from  the  "Kern";  backed 
upstream  and  over  in  here. 
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Q.  Which  direction  was  that? 

A.  Between  the  "Kern"  and  the  Washington 
shore. 

Qi.  Between  the  *'Kern"  and  the  Washington 
shore.     And  what  did  the  "Elder"  do  after  that? 

A.  She  lay  there  for  a  considerable  time  and  some- 
one asked  me  if  they  could  give  me  any  assistance, 
and  I  said  they  could  give  me  a  line  to  tow  to  shallow 
water  so  she  wouldn't  sink  there ;  didn't  get  any  reply 
and  didn't  hear  any  further  about  it.  And  after  a 
while  one  of  the  officers  of  the  "Elder"  came  over 
and  I  was  on  the  "Hercules" — after  I  got  off  the 
"Kern."  Came  over  and  asked  me  some  questions 
concerning  if  anybody  was  drowned  or  hurt  or  any- 
thing. I  told  him  I  didn't  think  so;  by  going  over 
to  look  at  the  barge  he  would  find  out.  They  were 
all  over  there.     [90] 

Q.  Now,  how  near  to  where  the  "Kern"  sank  did 
the  "Elder"  remain  after  the  collision? 

A.  Well,  just  a  short  distance  off. 

Q.  Upstream  or  downstream  or  where? 

A.  In  between  me  and  the  Washington  shore  on 
the  upstream  side  of  her. 

Q.  What  did  you  do  after  the  "Kern"  got  into  the 
last  position  which  you  have  shown  with  her  head 
toward  the  Washington  shore  ? 

A.  What  did  I  do  myself? 

Q.  Yes. 

A.  I  just  stayed  around  there;  I  couldn't  do  any- 
thing. 
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Q.  What  did  you  do — you  must  have  done  some- 
thing. 

A.  Yes,  I  kept  on  blowing  the  whistles  for  the 
"Hercules"  to  come. 

Q;.  What  kind  of  whistles? 

A.  Distress  whistles. 

Q.  What  were  they? 

A.  Several  short  whistles.  Continuous  blowing 
of  whistles — continuously  blowing  them  every  once 
in  a  while  until  I  got  some  other  boats  to  come  and 
tow  that  boat  into  shallow  water. 

Q.  Go  ahead  now  and  tell  us  the  rest  of  the  story, 
just  what  happened  after  that. 

A.  Well,  the  "Weown,"  she  didn't  come  for  quite 
a  while.  The  ' '  Hercules ' '  heard  my  whistles  and  let 
go  the  light  barges  and  come  down;  anchored  the 
light  barges  up  above  and  just  as  he  got  there  the 
*'Kern"  commenced  to  sink,  the  after  part  of  it,  and 
going  downstream.  Just  as  he  got  there  I  had  to 
'jump.  The  mate  he  missed;  he  jumped  overboard 
and  we  helped  him  aboard  out  of  the  water — Mr. 
Anderson. 

Q.  What  became  of  the  crew  ? 

A.  The  "Kern's"  crew?  They  were  on  the  rock 
barge.  The  chief  [91]  engineer  got  into  the  barge ; 
we  lowered  him  down  a  little  while  before  she  sunk; 
lowered  him  with  the  cook  and  the  oiler. 

Q.  How  far  off  the  Washington  shore.  Captain, 
do  you  think  the  "Kern"  sank? 

A.  About  a  thousand  feet;  anyway  from  a  thou- 
sand to  1,200  feet,  I  don't  exactly  know. 
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Q'.  When  did  you  put  your  helm  to  port  before  you 
rang  your  full  speed  ahead  signal? 

A.  I  had  that  aport  the  very  minute  I  got  down  to 
the  barges,  after  I  got  the  ship  stopped  at  the  barges. 
The  tug  stopped  at  the  barges;  I  put  my  helm  port 
to  port  with  the  intention  of  backing  her,  and  on 
account  of  having  left-hand  propeller  would  help 
that  way;  that  was  my  object  in  doing  that  at  that 
time. 

Q.  What  reason  did  you  have  for  making  fast  to 
the  barges  in  the  position  as  shown  by  Exhibit  7  ? 

A.  Well,  I  put  that  head-line  there  with  the  object 
in  view  of  backing  up  the  *'Kern"  to  swing  the 
barges  head  downstream  to  get  in  between  them. 

Ql  In  what  position  would  you  have  them  to  push 
them  downstream? 

A.  What  position  would  I  have  them? 

Q.  Yes,  with  respect  to  your  boat. 

A.  I  would  have  them  right  ahead  of  me  then. 

Q.  Where  would  the  port  and  starboard  barge  be  ? 

A.  Would  be  on  the  starboard  bow  after  I  swung 
downstream. 

Q.  Where  would  the  port  barge  be  ? 

A.  Port  bow. 

Q.  The  center  barge?        A.  Right  ahead. 

Q.  Now,  Captain,  if  when  you  went  ahead  on  your 
engine  full  speed  you  had  shifted  your  helm  to  star- 
board instead  of  to  port,  what  effect  would  that  have 
had  upon  the  course  of  your  steamer? 

A.  It  would  have  thrown  her — it  would  have — the 
starboard  helm     [92]     would  have  thrown  her  head 
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toward  the  Oregon  shore  and  the  stern  toward  the 

Washington  shore. 

Q.  Where  would  it  have  thrown  her  head  wdth  re- 
spect to  the  rock  barges "? 

A.  Would  have  thrown  them  right  into  her — right 
up  against  them. 

Q.  And  where  would  it  have  thrown  the  stern  of 
the  *'Kern"  with  respect  to  the  *' Elder"? 

A.  It  would  have  thrown  the  "Elder"  probably  on 
our  port  quarter. 

Q.  On  what  port  quarter  ? 

A.  On  the  port  quarter  of  the  "Kern." 

Q.  On  the  port  quarter  of  the  "Kern."  Now, 
then,  Captain,  if  you  had  not  gone  ahead  with  your 
engine  as  you  did  and  had  remained  in  the  position 
that  you  were  when  you  first  received  the  "Elder's" 
whistle,  what,  in  your  judgment,  would  have  hap- 
pened? 

A,  Well,  I  believe  he  would  have  struck  me  a  little 
aft. 

Q.  What  makes  you  think  that  ? 

A.  Well,  judging  from  the  way  he  was  heading  un- 
less he  had  changed  his  course. 

Q.  Tell  us  about  it. 

A.  Well,  I  had  to  look  right  aft  from  the  "Kern's" 
bridge  and  the  "Elder"  was  coming  right  directly 
astern  of  me,  a  little  the  starboard  quarter  as  near  as 
I  knew,  but  as  near  as  I  could  judge  pretty  well 
astern  and  headed  right  for  me. 

Q.  Will  you  state  whether  or  not  there  was  any 
change  in  the  position  of  the  "Elder"  between  the 
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time  that  you  gave  your  last  four  blast  signal  and  the 

time  that  you  rang  full  speed  ahead  •? 

A.  Yes,  she  was  then  backing.  The  "Elder's"  bow 
was  swinging  to  port. 

<}.  When  you  say  she  was  swinging  to  port,  which 
way  was  the  "Elder's"  bow  swinging  with  respect  to 
the  Oregon  or  Washington  shore  ?     [9S] 

A.  She  was  swinging  towards  the  Oregon  shore. 

Q.  Captain,  what  lights,  if  any,  did  you  have  on 
your  vessel  ? 

A.  We  had  two  masthead  lights,  starboard  green 
light  and  port  red  light,  and  a  stern  light  up. 

Q.  Do  you  know  whether  or  not  they  were  burning 
prior  to  and  up  to  the  time  of  the  collision  f 

A.  Yes,  sir,  I  am  sure  they  were  burning.  Now, 
at  the  time  of  the  collison  I  had  a  searchlight  burn- 
ing. 

Q.  What  were  you  doing  with  it  ? 

A.  That  was  down  on  the  barges.  Pointed  the 
light  forward  showing  the  men  on  the  rock  barges — 
light  to  get  around^ — where  to  get  their  lines  out. 

Q.  Which  rock  barge  was  it  thrown  on  ? 

A.  On  the  port  rock  barge.  The  port  bow  of  the 
' '  Kern ' '  was  right  ahead.  That  would  be  on  the  port 
barge,  of  course. 

Q.  Will  you  state  whether  or  not  at  any  time  you 
threw  it  upstream  of  you  on  the  "Elder"? 

A.  No,  sir,  at  no  time. 

Qi.  Did  you  ever  try  the  light  to  see  whether  it 
could  be  thrown  astern  or  not  ?        A.  I  never  did. 

Q.  What  reason,  if  any.  Captain,  did  you  have  for 
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responding  to  the  one  blast  signal  of  the  "  Elder '^ 

with,  four  short  blasts  ? 

A.  Well,  my  reason  was  that  I  concluded  there  was 
nothing  going  to  happen  but  a  collision ;  that  he  was 
going  to  run  right  into  me  and  I  thought  I  would 
warn  him  of  the  danger  he  was  approaching. 

Q.  Why  did  you  think  there  was  going  to  be  a  colli- 
sion? 

A.  Well,  I  could  see  by  his  lights — judging  the  way 
he  was  heading  by  his  signal  lights — he  was  heading 
right  for  me  all  the  time.  Not  making  any  attempt 
to  alter  his  course  that  I  could  notice.     [94] 

Q.  How  soon  did  you  see  him  after  he  blew  his  one 
whistle  ? 

A.  I  saw  him  right  away  after  I  went  outside — 
while  I  jumped  out  of  the  pilot-house  and  looked 
astern. 

Q.  At  that  time  will  you  state  whether  or  not  he 
was  swinging  or  whether  or  not  his  lights  were  sta- 
tionary or  how  they  were. 

A.  They  seemed  to  me  to  be  about  steady.  He 
seemed  to  be  coming  right  head-on  to  me  steady.  I 
couldn't  notice  any  change  of  his  signal  lights.  If 
he  was  swinging  I  couldn't  notice  it. 

Q.  How  was  the  room  between  you  and  the  Wash- 
ington shore  ? 

A.  There  was  considerable  room  there,  anyway 
from  twelve  to  thirteen  hundred  feet  of  room,  as  near 
as  I  could  judge. 

Q.  In  your  judgment  there  was  room  sufficient 
for  the  "Elder"  to  pass  down  between  you  and  the 
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Washington  shore "?        A.  Yes,  sir. 

Q.  How  was  the  water  f 

A.  Considerable  good  water  up  to  within  pretty 
close  to  the  Washington  shore. 

Q.  In  view  of  these  facts,  why  didn't  you  give 
him — respond  with  a  one- whistle  signal? 

A.  Well,  I  would  have  if  he  had  shut  out  his  green 
light.  I  would  have  given  him  the  regular  passing 
whistle,  but  he  didn't  make  the  attempt  to  do  it,  and 
I  thought  it  was  my  place  to  give  him  the  danger 
whistle;  on  account  of  laying  still  and  the  rock 
barges  on  my  port  bow,  I  couldn't  comply  with  his 
whistle  to  go  ahead  on  the  starboard  helm,  was  my 
reason  for  doing  it. 

Q.  Will  you  state  whether  or  not  you  had  any  con- 
trol of  your  barges  at  that  time  I 

A.  I  had  no  control  whatever. 

Mr.  DENMAN. — Your  Honor,  these  maneuvers 
took  place,  under  our  opponent's  theory,  under  cer- 
tain rules,  and  I  think  it  might  [95]  be  well  for 
you  to  have  a  copy  of  that  rule  before  you  as  the  tes- 
timony is  given,  because  the  witness  is  testifying  with 
reference  to  that  rule. 

COURT.— What  is  that  rule? 

Mr.  DENMAN. — I  mean  to  say  unless  one  knows 
the  rule,  this  would  be  unintelligible. 

Mr.  WOOD.— It  is  No.  8,  you  mean? 

A.  No.  2. 

COURT.— Just  read  the  rule. 

Mr.  FULTON. — He  is  required,  if  he  wants  to  go 
to  the  right,  to  give  one  whistle.     If  the  vessel   to 
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whom  he  signals  is  willing  he  should  pass  to  the  right, 
it  responds  with  one  whistle.  If  he  wants  to  go  to 
the  left  he  gives  two  whistles,  and  if  the  other  vessel 
is  willing  he  should  pass  to  the  left,  it  gives  two  whis- 
tles, but  if  it  gives  what  he  calls  the  danger  whistle, 
li  means  he  must  not  pass ;  that  there  is  danger. 

Q.  How  did  the  width  of  the  channel  at  this  point 
compare  with  the  average  width  of  the  channel  for  a 
distance  of  five  miles  up  and  down  each  side  of  it  ? 

A.  Oh,  it  was  exceedingly  wide  there  in  that  par- 
ticular place,  very  wide. 

Q.  Will  you  state  whether  or  not  in  your  judgment 
there  was  room  for  the  "Elder"  to  have  passed  be- 
tween you  and  the  Oregon  shore  ? 

A.  Yes,  sir,  lots  of  room.  There  were  several 
ships  had  passed. 

Qi.  How  was  the  water  for  the  "Elder'"? 

A.  Plenty  of  water. 

Q.  At  the  time  that  you  heard  the  first  whistle 
blown  did  you  know  what  vessel  it  was  ? 

A.  I  did  not,  sir. 

Q'.  Did  you  know  what  was  the  customary  danger 
signal  used  by  vessels  navigating  the  Columbia 
River?     [96]         A.  Yes,  sir. 

Q.  What  is  it? 

A.  Four  short  and  rapid  blasts  of  the  whistle. 

Q.  Was  there  any  time  from  the  time  that  you  first 
saw  the  "Elder"  until  after  the  collision  that  the 
lights  of  the  "Elder"  were  shut  out  from  you? 

A.  No,  sir ;  no  time. 

Q.  Did  I  ask  you  what  in  your  judgment  would 
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have  occurred,  if  anything,  if  you  had  not  gone  ahead 

on  your  engine  at  the  time  you  did  % 

A.  Well,  to  the  best  of  my  judgment  I  would  either 
have  run  up  into  the  stem  of  the  *^ Elder,"  right 
clean  through  her. 

Q.  Of  the  '^Eldert" 

Mr.  DENMAN.— Of  the  '' Elder '^  or  the  "Kern''? 

A.  Of  the  ''Kern"  I  should  say— the  ''Elder" 
would  have. 

Q.  Why  did  you  go  ahead  ? 

A.  I  went  ahead  to  avoid  the  collision,  if  I  could 
possibly  do  it — to  get  from  under  his  bows. 

Cross-examination  by  Mr.  DENMAN. 

Q.  Captain  Moran,  when  did  you  first  see  these 
models  ? 

A.  The  first  time  I  saw  them  was  to-day. 

Q.  When  did  you  first  talk  this  case  over  with  Mr. 
Campbell  ?    How  long  ago  was  it  ? 

Mr.  CAMPBELL.— I  will  admit  he  talked  it  over 
with  me  this  morning  when  he  left  the  courtroom. 

Mr.  DENMAN. — Now,  that  is  just  the  admission  I 
don't  want. 

Mr.  FULTON. — It  is  that  admission  that  means  a 
suggestion. 

Q.  When  did  you  first  talk  this  case  over  with  Mr. 
Campbell  ? 

A.  Well,  I  first  talked  the  case  over  with  Mr. 
Campbell  I  think  [97]  this  morning  or  once  be- 
fore— once  before,  I  guess. 

Q'.  Once  before ;  when  was  the  once  before  ? 
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A.  Well,  I  could  not  hardly  say,  but  it  was  a  couple 
of  weeks  ago. 

Q.  There  was  nothing  wrong  in  that.  That  is  en- 
tirely proper. 

A.  No.  I  will  try  to  tell  the  truth  about  it,  your 
Honor. 

Q.  You  then  went  over  all  the  details  of  this  mat- 
ter with  him  and  explained  the  case  ? 

A.  We  went  down  to  the  place  where  the  accident 
occurred. 

Qi.  Oh,  I  see;  and  you  pointed  out  to  Mr.  Camp- 
bell just  how  these  boats  lay  there  in  the  place  itself  ? 

A.  Yes,  sir,  as  near  as  I  could  to  him. 

Q.  As  near  as  you  could;  and  then  after  you  ex- 
plained that  to  Mr.  Campbell  he  came  back  and  had 
these  models  made ;  is  that  it  ? 

A.  I  don't  know  when  the  models  were  made. 

Q.  I  see;  but  the  next  time  you  met  him  you  had 
the  models  and  you  sat  down  and  went  through  these 
diagrams  just  as  they  have  been  drawn  here,  did  you  ? 

A.  No,  sir.  I  never  saw  the  models  until  I  saw 
them  here  to-day  with  Captain  Crowe. 

Qi.  Well,  did  you  show  the  Captain  how  they  lay 
with  reference  to  the  shore?        A.  No,  sir. 

Q.  So,  then,  Mr.  Campbell  as  he  lay  these  out  must 
have  gotten  any  suggestions  he  got  as  to  the  positions 
from  your  trip  with  him  down  the  river  % 
A.  Yes,  sir. 

Q.  And  you  described  to  him  the  vessels  in  these 
various  positions  here  at  that  time  ? 

The  COURT. — You  will  have  to  speak  out  so  the 
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reporter     [98]     can  hear  you. 

WITNESS.— All  right,  your  Honor. 

The  COURT. — Nodding  your  head  and  shaking 
your  head  doesn't  get  into  the  record. 

Q.  And  these  exhibits  6  and  7  are,  on  your  oath, 
a  true  description  of  the  angle  that  these  vessels  lay 
in  with  reference  to  the  Oregon  and  Washington 
shores  at  the  times  you  have  described  ? 

A.  Yes,  as  near  as  I  can  tell. 

Q.  Well,  your  recollection  is  very  clear  on  it,  isn  't 
it? 

A.  Yes,  it  is  pretty  clear.  I  could  not  be  expected 
to  remember  for  three  years. 

Q.  Now,  when  you  first  came  and  affixed  this  line 
to  the  three  barges  the  "Daniel  Kern"  was  pointing 
towards  the  Oregon  and  away  from  the  Washington 
shore  ? 

A.  Heading  downstream.  You  mean  the  first 
time? 

Q'.  Yes.  Come  right  here  and  we  will  look  at  this 
(referring  to  plat). 

A.  I  want  to  see  which  of  these  exhibits  it  is.  I 
don't  know  where  they  are  on  there  (indicating). 

Q.  I  think  your  exhibit  is  right.  There  is  no  ques- 
tion about  that.     I  want  to  make  certain  of  that. 

A.  That  was  the  position  when  I  first  got  the 
''Elder's"  signal  (referring  to  exhibit). 

Q.  There  you  are  pointing  to  what,  the  "Daniel 
Kern"?        A.  Yes,  sir. 

Q.  On  the  exhibit  6,  and  with  a  line  attached  to  the 
port  barge  of  the  three  barges ;  that  is  correct,  isn 't 
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itf        A.  That  is  correct. 

Q.  At  that  time  you  were  headed  away  from  the 
Washington  shore  and  towards  the  Oregon  shore? 
[99]         A.  Well,  headed  downstream. 

iQ.  Well,  towards  the  Oregon  shore  ? 

A.  Well,  the  Oregon  shore  comes  down  (indicat- 
ing). Yes,  I  would  be  heading  down ;  I  would  not  be 
heading  towards  the  Oregon  shore. 

Q.  Well,  you  drew  it  that  way  ? 

A.  Well,  we  would  not  necessarily  go  down  that 
way  (indicating). 

Mr.  CAMPBELL.— If  the  Court  please,  you 
understand  when  I  drew  these  lines  of  the  Oregon 
and  Washington  shores  I  didn't  attempt  to  outline 
the  shore,  but  it  was  simply  to  show  each  side  of  the 
river. 

The  COURT.— I  think  I  understand  the  condi- 
tions very  well. 

WITNESS.— I  meant  to  say  the  "Kern"  was 
heading  downstream  in  the  middle  of  the  river,  this 
side  of  the  line  of  the  Washington  shore,  right  off 
Puget  Island. 

Q.  Your  position  is  now  she  was  running  right 
downstream  ? 

A.  Yes,  sir;  laying  south  of  the  barges,  laying 
across  the  stream,  as  near  as  I  could  tell. 

Q.  As  I  understand,  the  line  which  fastened  the 
"Daniel  Kern"  to  the  port  barge  was  broken  at  the 
time  of  the  collision  ? 

A.  Well,  it  was  let  go  and  broke  partly  at  the  same 
time,  as  near  as  I  could  tell, — as  near  as  I  remember. 
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Q.  At  the  time  of  the  collision  ? 

A.  After  the  collision,  after  he  struck  us. 

Q.  After  he  struck  you  ?        A.  Yes,  sir. 

Q.  So  it  was  fastened  there  at  the  time  he  struck 
you?        A.  Yes,  sir. 

Q'.  And  as  I  understand  it,  you  started  your  en- 
gines when  the  "Elder"  was  about  twenty  feet  from 
you,  twenty  or  twenty-five  feet  ?     [lOO] 

A.  Yes,  sir. 

Q.  You  are  quite  sure  as  to  that? 

A.  Yes,  quite  sure. 

Q.  Then  you  were  dead  in  the  water  at  that  time, 
weren't  you?    That  is  correct?        A.  Yes,  sir. 

Q.  You  were  dead  in  the  water  at  that  time  ? 

A.  Yes,  sir;  up  to  the  time  I  started  the  engine. 

Q.  Yes,  and  you  were  fastened  to  these  barges? 

A.  Just  had  the  line  out. 

Q.  Had  a  line  there,  and  your  port  side  was  against 
the  after  starboard  comer  of  the  barge ;  that  is  cor- 
rect, isn't  it? 

A.  Well,  I  might  not  have  been  against  it  exactly. 

Q.  You  remember  testifying  you  were  against  it, 
don't  you?        A.  Not  exactly  against  that. 

Q.  Now  where  were  you  ? 

A.  If  there  was  any  at  all  there  would  not  have 
been  much  distance,  not  a  great  deal  of  distance,  a 
couple  of  feet  probably  if  anything  between  them. 

Q.  All  right;  a  couple  of  feet? 

A.  I  don't  know,  because  I  could  not  see  down 
there,  you  know,  from  where  I  was. 

Q.  All  right.    Now  how  far  do  you  suppose  you 
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moved  the  "Daniel  Kern"  starting  from  dead  in  the 
water  and  tied  to  the  port  barge,  between  the  time 
that  you  saw  the  "Elder"  twenty-five  feet  off  and 
the  time  she  struck? 

A.  Oh,  she  probably  moved  twenty-five  or  thirty 
feet;  I  don't  know  for  sure  but  judge  she  might  move 
thirty  or  forty  feet.  She  moved  until  that  line  came 
tight  and  that  line  held  her  there  until  the  "Elder" 
struck  her;  then  they  parted  and  I  sung  [101] 
out  to  the  mate  to  let  her  go  and  he  did  so;  or,  at 
least,  he  let  her  go  without  me  signing  out,  in 
fact. 

Q.  So  that  the  position  of  the  "Daniel  Kern"  had 
altered  very  little  then  between  the  twenty-five  feet 
that  you  saw  the  "Elder"  off  and  the  time  she 
struck;  there  really  was  very  little  change  in  your 
position  ? 

A.  Very  little,  unless  she  swung  around  a  Uttle 
on  account  of  the  helm  aport. 

Q.  A  degree  or  a  point"? 

A.  Oh,  I  have  no  idea  how  much,  but  she  swung 
some  on  account  of  the  helm  being  aport  and  the  en- 
gines dead  ahead. 

Q.  She  was  dead  in  the  water? 

A.  That  would  make  a  steam  vessel  move  all  the 
quicker  astern. 

Q.  With  the  line  holding  her  head  to  starboard? 

A.  Well,  before  that  hue  came  tight;  I  am  telling 
you  now  that  line  was  slack,  you  know. 

Q.  Your  testimony  was  she  had  her  hne  fast? 

A.  I  had  her  hne  out.  I  said,   and  made  fast. 
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There  was  probably  some  slack  in  that  line. 

Q.  How  much  slack  was  in  it? 

A.  Oh,  I  suppose  a  small  bit,  probably  a  few  feet. 

Mr.  FULTON.— How  many? 

A.  Probably  a  few  feet. 

Q.  Ten  feet? 

A.  Maybe.     Perhaps  none  at  all,  for  all  I  know. 

Q.  About  ten  feet? 

A.  I  know  very  well  just  getting  the  line  out  and 
taking  a  slight  turn  around  the  bitts  there  would 
]iot  be  any  strain  on  them. 

Q.  You  could  not  have  gotten  more  than  ten  feet 
slack  on  the  line,  could  you?     [102] 

A.  Well,  I  have  got  no  idea  how  many  feet  to  the 
foot  one  way  or  the  other,  only  I  know  very  well  the 
strain  came  on  that  with  a  jerk  at  the  time  I  went 
ahead  and  held  the  ship  right  there  to  the  barges  and 
the  barges  swung  this  way  (indicating)  and  went  that 
way  (indicating) ;  and  then  when  the  "Elder"  struck 
her  of  course  she  slued  her  stern  down  and  it  parted 
this  line  and  the  mate  let  her  go  at  the  same  time  he 
told  me. 

Q,  As  I  understand  it,  when  the  collision  occurred 
the  barges  were  pointing  about  square  upstream, 
according  to  that  Exhibit  No.  7;  that  is  correct,  isn't 
it? 

A.  Not  at  the  time  of  the  collision,  you  know. 

Q.  Not  at  the  time  of  the  collision? 

A.  Here  is  the  way  they  were  (indicating),  right 
as  this  exhibit  here  shows. 

Mr.  CAMPBELL.— Referring  to  Exhibit  6. 
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A.  (Continuing.)  This  is  the  position  right  at  the 
time  the  collision  occurred. 

Q.  I  see ;  Exhibit  6  shows  the  two  at  the  time  the 
collision  occurred? 

A.  The  barges  heading  for  the  Oregon  shore. 

Q.  And  you  were  pointing  straight  downstream? 

A.  Downstream  as  near  as  I  could  judge  at  the 
time. 

Q.  Now  the  exhibit  you  referred  to  was  Exhibit 
No.  6  just  now?        A.  This  one  (indicating). 

Q.  Yes.        A.  All  right. 

Q.  Now,  at  the  time  you  first  saw  the  "Elder" 
coming  down — by  the  way,  who  did  you  have  on 
decks  at  that  time  ?        A.  Had  all  hands  on  decks. 

Q.  Whereabouts?     [103] 

A.  Only  the  chief  engineer,  on  the  poop,  and  the 
captain. 

Q.  Whereabouts? 

A.  All  down  forward  on  the  deck;  all  down  for- 
ward here  working. 

Q.  All  the  seamen  and  everybody  were  down  for- 
ward?       A.  Yes,  mostly. 

Q.  Didn't  have  any  lookout  aft?        A.  No,  sir. 

Q.  Sure  of  that?        A.  Sure. 

Q.  You  had  just  taken  hold  of  this  line  to  back  up- 
stream, hadn't  you? 

A.  Yes,  sir,  to  pull  the  barges  up  that  way  to  go 
in  between. 

Q.  Why  didn't  you  have  a  lookout  aft  if  you  were 
going  to  back  upstream? 

A.  It  is  not  customary  to  keep  a  lookout  aft. 
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That  is  the  reason.    We  wasn't  going  to  back  any 
distance,  only  just  going  to  give  her  a  little  kick  back 
and  swing  the  barges.    Never  keep  any  lookout  aft 
on  a  ship  that  I  know  of. 

Q.  The  reason,  now,  you  didn't  do  more  to  help 
the  "Elder"  in  this  situation  is  because  you  were 
laying  helpless  to  that  barge,  to  those  three  barges, 
making  up  your  tow;  that  is  the  reason,  isn't  it? 

A.  Yes,  sir.  But  I  didn 't  really  think  the  ' '  Elder" 
would  come  head-on  to  me  until  he  hit  me;  because 
I  know  that  there  was  room  enough  on  each  side  for 
him  to  go  if  he  wanted  to  after  giving  the  danger 
signal,  but  he  never  changed  his  course  one  degree. 

Q.  I  see ;  he  never  changed  his  course  one  degree  ? 

A.  Not  as  I  could  see ;  not  by  his  signal  lights,  his 
lights  blazing  right  at  me  there  straight  on. 

Q.  You  were  heading  downstream  you  say  when 
you  first  saw  the  "Elder"?     [104] 

A.  She  might  have  been  a  little  towards  the 
Washington  shore,  probably  a  little.  I  couldn't  ex- 
actly see  in  the  night  there.  I  was  interested  in  my 
work  getting  these  barges  lined  up,  and  when  the 
"Elder"  came  along  I  was  interested  in  her  actions. 
I  had  left  the  barges  all  to  the  crew. 

Q.  What  is  the  value  of  all  these  drawings  here  if 
you  don't  recollect  with  reference  to  them? 

A.  I  do  recollect  every  one  of  them  drawings. 

Q.  Well,  what  is  your  recollection  now  as  to  which 
way  your  vessel  was  pointing  at  the  time  ? 

A.  I  was  heading  downstream  outside  of  the 
Washington  shore,   right  straight  downstream   as 
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near  as  I  possibly  know. 

Q.  All  right.  Then  you  saw  the  "Elder"  coming 
downstream.  Where  was  she  w^hen  you  first  saw 
her? 

A.  When  I  first  saw  the  "Elder"  she  was  right 
astern. 

Q.  Right  straight  astern?        A.  Yes,  sir. 

Q.  Was  that  the  usual  course  for  her  to  take? 

A.  YeSj  sir;  that  was  the  usual  course  for  her  to  go 
down  that  way. 

Q.  She  w^as  in  the  fairway  then,  was  she? 

A.  Yes,  she  was  in  the  fairway. 

Q.  By  the  way,  you  say  that  you  had  left  the  light 
barges  well  over  on  the  Oregon  shore;  do  you  rec- 
ollect that?        A.  Yes,  sir. 

Q.  That  wasn  't  a  slip ;  that  w^as  a  fact,  was  it  ? 

A.  That  is  the  fact. 

Q.  What  did  you  do  that  for? 

A.  Left  them  over  there  out  of  the  way  of  vessels 
coming  downstream  in  case  there  should  be  any. 

Q.  You  think  that  is  the  proper  way  to  do,  do  you? 
[105] 

A.  I  do  that  to  help  a  man  coming  downstream 
more  so  than  it  is  to  help  myself.  It  leaves  them  just 
safe. 

Q.  How  does  it  help  the  man  coming  downstream, 
to  have  them  out  of  his  way? 

A.  They  are  not  in  his  road  in  any  way,  shape  or 
form;  they  are  away  out  of  his  way  and  he  don't 
have  to  bother  about  them.  And  they  are  safe  to 
keep  them  from  running  down  on  them,  if  people 
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should  come  down  and  make  a  practice  of  that. 

Q.  You  think  the  proper  way  of  handling  these 
barges  is  to  put  them  over  out  of  the  fairway  so  there 
would  be  no  danger;, that  is  correct,  is  it? 

A.  Yes,  sir;  that  is  my  idea  of  doing  it. 

Q.  By  the  way,  who  owns  the  ''Hercules"? 

A.  The  Columbia  Contract  Company,  I  guess. 

Q,  They  were  operating  her? 

A.  Yes,  sir;  they  were  operating  them. 

Q.  And  the  "Hercules"  had  left  these  three  barges 
where  they  were  found,  had  she  not? 

A.  Yes,  sir. 

Q.  That  is,  right  in  the  middle  of  the  fairway? 

A.  Well,  right  in  the  middle  of  the  fairway. 
There  was  lots  of  room  inside  of  her. 

Q.  Lots  of  room  between  her  and  the  shore? 

A.  Lots  of  room  on  either  side. 

Q.  As  a  matter  of  fact,  that  is  the  fairway  close  to 
that  shore  in  running  from  this — let's  go  over  to  the 
chart  here.  The  regular  route  of  vessels  up  and 
down  the  Columbia  River  carries  them  over  on  this 
Washington  shore,  does  it  not? 

A.  Yes,  sir;  right  down  on  the  Washington  shore. 
Right  there  where  that  collision  occurred  was  about 
the  fairway. 

Q.  The  reason  for  that  is  because  it  is  the  shortest 
course,  isn't  it,  coming  around?     [106] 

A.  This  is  Puget  Island  (indicating  on  chart). 

Q.  Coming  from  Puget  Island? 

A.  Well,  here  is  where  we  were. 

Q.  Well,  just  one  moment.     I  will  try  to  frame  my 


116  Charles  P.  Doe  vs. 

(Testimony  of  Michael  Moran.) 
question.     From  Puget  Island  around  to  Eagle  Cliff 
the  natural  course  is  nearer  in  on  that  side,  the  fair- 
way, is  it  not,  on  the  Washington  side? 

A.  We  cross  over  about  here;  Westport  Slough 
here  and  Westport  Light  would  be  up  here  some- 
where (indicating). 

Q.  I  am  not  asking  your  course;  I  am  asking  the 
regular  course. 

A.  That  is  the  regular  course. 

Q.  You  say  it  is  on  the  Washington  side  all  the 
time? 

A.  Up  here,  yes,  sir;  where  the  accident  happened. 

Q.  Where  the  accident  happened? 

A.  Where  the  collision  happened,  yes,  sir. 

Q.  Now  how  much  water  is  there  between  the 
place  where  the  collision  happened  and  the  Oregon 
shore  ? 

A.  Anywhere  from  sixty  feet  to  three  or  four 
fathoms. 

Q.  And  how  much  is  the  distance? 

A.  Well,  I  should  judge  it  is  a  mile  across  there 
from  one  shore  to  the  other. 

Q.  What  is  the  distance,  did  you  say,  between  the 
place  of  the  colhsion  and  the  Oregon  or  southern 
shore  ? 

A.  Well,  I  could  not  tell  you  exactly,  but  I  guess  it 
is  a  mile  across  there  from  shore  to  shore. 

Q.  A  mile  across  there? 

A.  Approximately;  it  is  a  mile  maybe. 

Q.  Where  does  the  water  begin  to  shoal  off 
towards  the  Oregon  shore? 
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A.  Well,  you  have  got  to  go  within  a  few  hundred 
feet  of  the  island  before  it  gets  shoal.     [107] 

Q.  In  other  words,  you  had  about  a  mile  of  clear 
water  over  there  before  it  would  shoal? 

A.  When  I  say  a  mile  I  mean  from  shore  to  shore. 

Q.  Now  from  the  point  where  the  collision  oc- 
curred how  far  was  it  over  there  ? 

A.  Well,  you  could  go  over  there  within  four  or 
five  hundred  feet  of  the  Oregon  shore  and  get  thirty 
feet  of  water.  At  least,  that  is  what  I  had  some  time 
previous  to  that,  but  I  don't  know  the  stage  of  the 
tide,  whether  the  gauge  was  right,  or  whether  high 
water  or  anything  else,  at  that  time. 

Q.  How  much  water  does  your  boat,  the  *'Kem," 
draw  ?        A.  Eleven  or  twelve  feet. 

Q.  How  much  do  the  barges  draw"^ 

A.  About  ten  loaded. 

Q.  About  ten  feet.  So  you  had  at  least  a  half 
mile  of  water  out  of  the  fairway  over  on  the  Oregon 
side  of  sufficient  draft  for  your  vessels? 

A.  Yes,  I  think  so. 

Q.  And  in  bringing  down  your  light  barges  you 
had  been  careful  to  put  your  light  barges  out  of  the 
fairway  so  that  they  would  not  be  in  danger? 

A.  In  bringing  them,  up,  you  mean? 

Q.  In  bringing  them  up;  that  is  correct? 

A.  Yes. 

Q.  Now  when  you  first  saw  the  "Elder"  how  far 
did  you  say  she  was  from  you  ? 

A.  WeU,  I  could  not  exactly  say,  but  I  should  judge 
probably  eight  hundred  or  a  thousand  feet. 
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Q.  It  was  in  the  dark,  wasn't  it? 

A.  It  was  a  dark  night.     It  is  all  approximate. 

Q.  Might  have  been  a  couple  of  thousand  feet, 
mightn't  it?     [108] 

A.  No,  I  don't  think  it  was  that  far,  judging  from 
the  way  I  had  to  go  by,  the  masthead  light.  That  is 
what  I  had  to  go  by  more  than  anything  else;  but 
still  I  could  not  say. 

Q.  How  far  was  her  masthead  light  above  the 
water? 

A.  I  don't  know  exactly.  It  is  up  on  the  mast- 
head. It  depends  on  the  height  of  the  "Elder's" 
hull  and  her  mast. 

Q.  You  don't  know  how  high  it  is  above  the  water? 

A.  No,  sir. 

Q.  Then  you  were  judging  that  distance — 

A.  (Interrupting.)  By  the  masthead  light.  It 
looked  to  be  pretty  close  to  me,  on  account  of  appear- 
ing pretty  high. 

Q.  It  might  have  been  a  thousand  or  it  might  have 
been  two  thousand  feet? 

A.  I  was  judging  a  thousand  feet  to  be  the 
farthest. 

Q.  Now  at  that  time  you  say  she  was  right  behind 
you? 

A.  When  I  first  saw  her,  yes,  I  had  to  look  right 
aft. 

Q.  Now  what  did  you  do  then? 

A.  What  did  the  "Elder"  do? 

Q.  What  did  you  do  when  you  first  saw  her? 

A.  Well,  the  first  time  I  saw  her  I  waited  until  I 


Columbia  Contract  Company  et  al.  119 

(Testimony  of  Michael  Moran.) 
see  whether  he  was  altering  his  course  or  not,  and  he 
didn't  appear  to  alter  his  course  one  particle  by  his 
signal  lights,  and  I  jumped  in  the  pilot-house  and 
give  him  four  short  blasts  of  the  whistle  in  answer 
to  his  one  whistle. 

Q.  Did  he  have  to  alter  his  course  before  you  had 
given  him  your  answering  whistle? 

A.  Well,  not  necessarily. 

Q.  Now,  as  a  matter  of  fact,  the  rule  requires  that 
you  shall  give  him  an  answering  whistle  before  he 
alters  the  course,  doesn't  it? 

A.  That  is  up  to  me,  whether  I  think  I  am  in 
danger  of  being  [109]  run  down.  It  is  up  to  me 
to  sound  the  danger  signal  or  up  to  me  to  judge 
whether  there  is  any  danger. 

Q.  Was  there  any  danger  between  you  and  the 
Washington  shore  at  this  time? 

A.  And  the  Washington  shore? 

Q.  Yes. 

A.  There  was  danger  if  I  should  comply  with  his 
whistle  by  going  ahead,  or  anything.  There  was  no 
danger  whatever  that  I  knew  of. 

Q.  Is  there  anything  in  the  rule  which  requires 
you  to  go  ahead  when  he  asks  permission  to  pass 
to  your  starboard?        A.  No. 

Q.  There  is  nothing  in  the  rule? 

A.  Not  that  I  know  of. 

Q.  So  you  would  have  comphed  with  the  rule  by 
simply  blowing  one  whistle  and  letting  him  go  be- 
tween you  and  the  Washington  shore  ? 

A.  Well,  I  guess  their  rules  would  not  have — I 
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don't  believe  I  would  have  been  doing  anything 

wrong  by  doing  it,  either. 

Q.  Now,  at  the  time  you  blew  the  four  whistles  in- 
dicating danger  there  was  no  danger  between  you 
and  the  Washington  shore;  that  is,  no  sunken  hulk, 
nothing  of  that  kind  there;  the  water  was  perfectly 
clear,  a  thousand  feet  of  water  between  you  and  the 
Washington  shore?        A.  Yes. 

Q.  That  is  correct,  is  itt        A.  Yes,  sir. 

Q.  Now,  you  say  a  thousand  feet,  and  he  was  di- 
rectly behind  you  coming  down  about  the  center  line 
of  your  ship  f 

A.  Well,  that  is  what  it  seemed  to  be,  yes. 

Q.  Aiid  what  is  the  beam  of  your  vessel?     [HO] 

A.  I  don't  know  exactly.  What  is  the  beam?  Do 
you  know  the  beam  of  the  "Kern,"  Mr.  Kern?  May 
I  ask  that  question? 

Mr.  KERN. — About  twenty-six  feet. 

Q.  About  twenty-six  feet,  and  half  of  that  is  thir- 
teen feet,  isn't  it?        A.  Yes,  sir. 

Q.  And  he  was  coming  right  down,  as  near  as  you 
could  see,  about  the  center  Une  of  the  vessel? 

A.  Yes,  sir,  I  could  not  say  exactly. 

Q.  So  in  a  thousand  feet,  if  he  cleared  thirteen  feet 
towards  the  Washington  shore — I  am  speaking  now 
of  the  "Elder" — he  would  have  cleared  your  vessel; 
that  is  correct,  isn't  it? 

A.  If  he  got  thirteen  feet  to  the  Washington — 
well,  he  wouldn't  have  went  clear  of  me  because  I 
had  to  go  more  than  thirteen  feet  to  come  right  along- 
side of  him. 
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Q.  I  mean  to  say  if  he  had  come  thirteen  feet  in 
the  thousand  feet  towards  the  Washington  shore  he 
would  have  cleared  you;  that  is  corect,  isn't  it? 

A.  If  I  understand  you  right,  you  mean  one-half 
the  width  of  the  "Kern,"  thirteen  feet? 

Q.  You  say  as  near  as  you  could  say  she  was  com- 
ing right  down  behind  the  line  of  the  "Kern"  and 
straight  forward,  as  near  as  you  could  see,  as  far 
as  the  eye  could  judge?        A.  Yes. 

Q.  Of  course,  it  is  indefinite?    A.  Yes. 

Q.  She  would  have  split  her  right  even,  if  she  had 
come  on? 

A.  Pretty  near  it,  yes,  sir,  as  near  as  I  could  judge. 

Q.  And  she  was  a  thousand  feet  distance  from 
you? 

A.  I  don't  know.  I  should  judge  she  was  pretty 
close,  anyway. 

Q.  You  say  it  might  be  a  thousand  feet  or  two 
thousand?     [Ill] 

A.  Yes;  at  the  speed  the  "Elder"  was  coming  I 
consider  that  pretty  close. 

Q.  Now,  if  the  "Elder"  had  swung  forty  feet  in 
that  thousand  she  would  have  cleared  you  for  cer- 
tain, beyond  any  question? 

A.  Yes,  sir;  I  think  so. 

Q.  And  yet  you  could,  in  two  seconds,  tell  that  he 
wasn't  going  to  put  his  helm  over  and  clear  those 
forty  feet;  is  that  correct? 

A.  No,  I  could  not  tell  what  he  was  going  to  do; 
not  that  he  hadn't  lots  of  time  to  do  lots  of  things 
there  if  he  had  done  it,  but  he  didn't  indicate  he  was 
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doing  anything  but  what  I  saw.    When  he  was  head- 
ing right  for  me  I  thought  it  was  well  to  indicate 
the  danger  he  was  approaching.     That  is  what  made 
me  give  the  danger  signals. 

Q.  He  could  see  where  you  were,  couldn't  he? 

A.  He  could  see  my  light. 

Q.  He  could  see  you  that  thousand  feet  away, 
couldn't  he?        A.  Well,  I  don't  know. 

Q.  Well,  whatever  the  distance  was? 

A.  I  don't  know. 

Q.  You  admit  that  the  one-whistle  signal  from  the 
'* Elder"  was  asking  whether  he  could  pass  to  your 
starboard  or  right;  that  is  correct,  isn't  it? 

A.  Well,  I  suppose  it  was;  yes. 

Mr.  CAMPBELL. — I  submit,  if  the  Court  please, 
the  rule  provides  what  the  one- whistle  signal  is  for. 

Mr.  DENMAN. — You  have  asked  his  motives,  and 
I  want  to  follow  them  up.  I  want  to  show  this  man 
either  didn't  know  the  rules  or  violated  them  will- 
ingly. 

Mr.  FULTON. — He  knew  when  a  man  gave  one 
signal  he  wanted  to  pass  to  the  right.     [112] 

The  COURT. — One  whistle  was  an  indication  that 
the  vessel  wanted  to  go  to  the  right . 

Mr.  DENMAN.— Yes. 

The  COURT.— That  is  not  controverted,  is  it? 

Q,.  How  long  did  you  say  you  stood  there  before 
you  made  up  your  mind  that  the  "Elder"  was  not 
going  to  swing  over  that  twenty-five  or  thirty  feet 
in  the  thousand  ? 

A.  Well,  I  should  judge  when  I  saw  his  lights  I 
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went  in  right  away  as  quick  as  I  could.  I  waited 
long  enough  while  I  w^as  walking  across  the  deck  and 
I  didn't  see  any  change  in  his  signal  lights  and  he 
appeared  to  be  getting  pretty  close  to  me  and  I 
jumped  in  the  pilot-house  and  gave  him  the  danger 
signals,  as  the  rule  says. 

Q.  You  saw  he  was  pretty  close ;  what  did  you  do 
then?  When  you  jumped  in  the  pilot-house  and 
gave  him  the  danger  signal,  then  what  did  you  do? 

A.  Then  I  came  out  again  and  watched  him. 

Q.  Then  you  came  out  again  and  watched  him? 

A.  Yes,  sir. 

Q.  When  you  came  out  again  where  was  he  ? 

A.  He  was  still  heading  in  the  same  position,  head- 
ing right  for  me. 

Q:.  I  thought  you  said  he  was  on  your  starboard 
then?        A.  No,  he  wasn't. 

Q.  Still  heading  right  for  your  stern  ? 

A.  Yes,  sir. 

Q.  Is  that  it  ?        A.  Yes,  sir. 

Q.  Would  have  still  split  you  right  in  half,  coming 
on?        A.  Yes. 

Q'.  Now,  that  was  after  you  had  given  the  four 
whistle  signal,  wasn  't  it  ?     [113] 

A.  Yes. 

Q.  And  that  four  whistle  signal  indicated  there 
was  some  danger,  did  it  not  ?        A.  Yes,  sir. 

Q.  And  the  only  thing  he  could  have  done  when  he 
got  the  four  whistle  signal  was  to  reverse  his  pro- 
peller, wasn't  it? 

A.  Well,  he  could  have  went  either  way  or  backed 
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up  then.     It  is  up  to  him  to  judge,  according  to  my 

notion  and  according  to  the  rules,  too. 

Q.  You  mean  to  say  when  you  have  blown  four 
whistles  indicating  that  there  is  danger  ahead  that  he 
has  got  any  other  recourse  than  to  stop  his  ship  ? 

A.  Well,  the  rules  say  he  should  stop  and  back  up. 

Q.  All  right.  Then  he  was  doing  the  right  thing 
in  stopping  and  backing  up,  wasn  't  he  ?  Is  that  cor- 
rect? 

A.  Yes,  sir,  I  guess  it  is,  according  to  the  rules. 

Q.  All  right.  Now,  let's  get  this  in  seconds.  You 
heard  one  whistle?        A.  Yes. 

Q.  In  two  seconds  you  gave  a  four- whistle  signal  ? 

A.  Well,  near  about  that. 

Q.  Yes;  and  the  onlj^  thing  he  could  have  done 
when  he  got  that  four-whistle  signal  was  to  back, 
under  the  rules  ? 

A.  Well,  he  could  have  went  on  either  side  of  me 
if  he  wanted  to. 

Q.  He  could  not,  when  you  gave  him  the  danger 
signal,  have  come  on  ? 

A.  Well,  the  rules  give  him  the  privilege  to  depart 
from  that,  if  he  wants  to. 

Q.  I  know.  As  far  as  your  four  blasts  would  in- 
dicate they  would  indicate  danger  ahead,  wouldn't 
they?     [114] 

A.  Yes,  sir;  but  the  way  he  was  coming  at  that 
time  he  could  change  his  mind  and  go  to  either  side 
of  me. 

Q.  It  would  be  his  business,  when  you  indicated 
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there  was  danger  ahead,  to  stop  his  vessel,  would  it 

not? 

A.  It  would  be  his  business,  yes,  to  get  his  vessel 
under  control. 

Q.  Now  do  you  know  whether  or  not  she  has  a  left- 
hand  or  right-hand  propeller  ?        A.  How  ? 

Q.  Do  you  know  whether  she  has  a  left-hand  or 
right-hand  propeller  ? 

A.  She  has  a  left-hand  propeller,  the  ''Elder"  has. 

Q.  What  effect  does  that  have  upon  her? 

A.  When  she  backs  it  throws  her  head  to  port  and 
stern  to  starboard. 

Q.  That  is,  her  head  would  leave  the  Oregon  shore  ? 

A.  Yes,  sir. 

Q.  So  as  she  would  go  ahead  under  gradually  di- 
minishing speed  it  would  curve  from  the  Washing- 
ton over  to  the  Oregon  shore;  that  is  correct,  is  it 
not?        A.  Yes,  sir,  as  far  as  I  know. 

Q.  What  is  the  w^eight  of  these  three  barges, 
loaded  ? 

A.  About  three  thousand  tons,  I  guess;  anywhere 
from  twenty-eight  hundred  to  three  thousand  tons. 

Q.  Twenty-eight  hundred  to  three  thousand  tons — 
apiece?        A.  How? 

Q.  Each  one? 

A.  No;  the  whole  three  of  them. 

Q.  The  whole  three.  That  is  a  pretty  clumsy  con- 
trivance to  move,  isn't  it? 

A.  Yes,  sir ;  it  is  not  very  easy  to  move  them,  not 
under  the  conditions.     [115] 

Q.  And  especially  not  easy  to  move  before  you  get 
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your  nose  into  them  and  get  them  in  shape  ? 

A.  You  can't  move  them  until  you  get  in. 

Q.  So  during  all  the  time  you  are  making  her  up 
she  is  pretty  helpless  ?        A.  Yes,  sir. 

Q.  You  say  it  is  now  customary  to  go  the  whole 
way  through  with  your  barges ;  is  that  correct  *?  You 
no  longer  swap  in  the  middle  of  the  stream? 

A.  Now? 

Q.  Yes. 

A.  I  don't  know  what  they  do  now.  Not  at  that 
time  it  wasn't  customary. 

Q.  Do  you  know  what  happened  after  that?  Do 
you  know  whether  they  made  any  change  in  their 
method  of  handling  the  barges  ? 

Mr.  CAMPBELL. — If  the  Court  please,  we  object 
to  that  as  inunaterial. 

A.  Just  the  same  as  the  "Hercules,"  the  *' Sam- 
son" changes;  it  is  just  the  same. 

Q.  They  do  now  change  just  the  same  ? 

A.  Yes,  sir.  But  they  have  another  boat  now  that 
tows  right  through. 

Q.  You  say  you  haven't  been  with  them  since  that 
time? 

A.  No.  I  don't  know  anything  about  what  they 
do  outside  of  changing  tows. 

Q.  How  is  that? 

A.  They  change  tows  just  about  the  same  as  they 
always  did. 

Q.  When  did  you  leave  the  employ  of  these  people  ? 

A.  Last  March. 

Q.  They  continued  right  on  the  same  method  after 
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you  left  them?     [116]         A.  Yes,  sir. 

Q.  Exchanging  these  barges  right  in  the  fairway 
where  the  vessels  are  passing  up  and  down;  is  that 
correct  ? 

A.  Yes ;  most  of  the  time  they  do  the  best  they  can ; 
at  least  we  always  did,  to  get  out  of  the  fairway. 

Q.  Get  out  of  the  fairway  if  you  can  ? 

A.  Yes,  sir;  most  of  the  time,  wherever  we  can, 
wherever  it  is  necessary  to  do  it,  wherever  there  is 
not  plenty  of  room. 

Q.  Well,  there  was  plenty  of  room  clear  to  get  out 
of  the  fairway,  wasn't  there*? 

A.  Yes,  sir,  there  was  plenty  of  room  for  other  ves- 
sels to  get  through  the  fairway,  too.  We  w^ere  in 
such  shape  to  that  fairway  as  that  they  were  safe. 

Q.  To  make  your  idea  clear,  your  idea  was  that  it 
was  safe  for  you  to  stay  in  the  fairway — 

A.  (Interrupting.)  Our  idea  is  we  had  as  good  a 
right  in  that  channel  as  any  of  them. 

Q.  To  make  up  your  tow  ?        A.  Yes,  sir. 

Q.  Well,  then,  why  did  you  take  your  barges  over 
to  this  other  portion  ? 

A.  We  do  that  as  a  rule  to  help  the  people,  keep 
them  out  of  the  way.  We  don't  have  to  if  we  don't 
want  to,  as  I  understand  the  law. 

Q.  You  think  there  is  no  rule  against  it? 

A.  There  is  no  rule  against  me  changing  my  tow  on 
the  river  anywhere. 

Q.  You  think  it  would  be  better  and  safer  naviga- 
tion to  put  it  over? 

A.  Yes,  sir.    We  do  that  to  accommodate  people 


128  Charles  P.  Doe  vs, 

(Testimony  of  Michael  Moran.) 

that  have  to  come  in  contact  with  those  harges,  as  a 

rule.     [117] 

Q.  When  you  stated  then  a  while  ago  it  was  safer 
to  do  it  over  there,  you  didn't  mean  that? 

A.  Yes,  sir ;  I  meant  it ;  I  say  we  do  it  wherever  it 
is  practical  to  do  so,  but  there  is  nothing  compelling 
me  to  do  it  if  I  don't  want  to.  There  is  no  rules  or 
laws  compelling  me  to  do  that,  that  I  know  of. 

Q.  Now,  you  say  that  just  before  you  started  your 
engines  when  the  "Elder"  was  about  twenty  feet 
from  you,  that  she  then  had  been  swinging  to  star- 
board ?        A.  To  port. 

Q.  To  port? 

A.  Yes ;  towards  the  Oregon  shore. 

Q.  And  after  that  you  started  your  engines  and 
went  ahead? 

A.  After  I  was  sure  she  was  swinging  that  way  I 
was  safe  then  to  go  ahead. 

Q.  You  didn't  start  your  engines  ahead  until  she 
was  swinging?    You  were  to  be  sure  of  that? 

A.  I  was  to  be  sure  of  that;  yes,  sir;  that  is  the 
idea. 

Q.  You  could  see  them  quite  a  ways  coming  over 
from,  away  from  her  port;  that  is,  swinging  to  her 
port  for  quite  a  little  ways  ? 

A.  Well,  about  twenty-five  feet,  I  should  say,  when 
I  run  the  engine  ahead. 

Q.  You  saw  them  twenty-five  feet  away  ? 

A.  Yes. 

Q.  Prior  to    that  time   she  had   swung  enough 
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you  could  make  up  your  mind  she  was  swinging  over 

towards  port  ? 

A.  Yes,  sir,  she  was  swinging,  swinging  slowly. 

Q.  And  that  swinging  over  is  what  brought  her 
now  at  this  sharp  angle  into  your  vessel,  is  it  not? 
That  is  correct,  isn't  if?     [118]         A.  Yes,  sir. 

Q.  That  is  why  the  stroke  seems  to  be  pretty  near 
at  right  angles,  isn  't  it  ? 

A.  And  we  were  swinging  at  the  same  time,  under 
a  port  helm. 

Q.  You  could  not  have  been  swinging  under  a  port 
helm  if  you  didn't  start  until  after  that? 

A.  I  started  immediately  as  soon  as  I  discovered 
he  was  swinging  to  port  and  towards  the  Oregon 
shore,  I  started  my  helm  to  port,  which  threw  the 
^'Kern's"  stern  around  towards  the  Oregon  shore 
and  her  bow  towards  the  Washington  shore. 

Q.  She  was  only  twenty-five  feet  from  you? 

A.  Well,  as  near  as  I  could  judge. 

Q.  And  then  you  moved,  to  get  into  you  at  right 
angles,  didn't  you? 

A.  Well,  I  don't  know  as  to  that. 

Qi.  Well,  that  angle  shown  there  is  the  correct 
angle,  isn't  it  (counsel  referring  to  wooden  model)  ? 

A.  Well,  I  guess  it  probably  is. 

Q.  And  you  at  that  time  were  pointing  her  bow 
downstream  ?        A.  Yes,  sir. 

Q.  I  see  by  this  Exhibit  No.  7  that  at  the  moment 
she  struck  you  the  three  barges  were  pointed  about 
up  and  downstream? 

A.  That  was  after  she  struck  us. 
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Q.  That  was  after  she  struck  you ;  how  long  after  ? 

A.  Oh,  right  away  after  she  struck  me  why  that 
forced  the  barges'  stems  downstream. 

Q.  So  after  he  struck  you  the  barges  were  point- 
ing straight  upstream  and  you  were  laying  parallel 
alongside  of  them  and  pointing  downstream? 

A.  Well,  partly,  yes. 

Q.  Then  you  were  pointing  downstream  and  she 
continued  to  [119]  push  you  around  until  you 
were  at  right  angles  across  the  stream  ? 

A.  Yes,  sir ;  that  is  right. 

Q.  So  that  he  struck  you  when  you  pointed  down- 
stream, then  he  pushed  you  around  until  you  were 
across  the  stream  at  right  angles  ?        A.  Yes. 

Q.  You  pass  a  great  many  steamers  going  up  and 
down  that  river,  don't  you? 

A.  Yes,  a  good  many. 

Q.  And  they  are  coming  and  going  right  along, 
aren't  they?        A.  Yes. 

Q.  Did  you  pass  another  just  before  that  ? 

A.  Yes,  sir. 

Q.  And  there  was,  I  suppose,  just  about  as  much 
business  there  in  1909  as  there  is  now,  wasn't  there, 
on  the  river  ? 

A.  I  believe  there  was— a  little  more,  if  anything. 

Q.  A  little  more.     That  is  all. 
Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  Which  of  the  two  tugs  let  go  of  the  barges  first, 
Captain,  the  "Hercules"  from  the  loaded  barges  or 
the  "Kern"  from  the  light  barges? 

A.  The  "Kern"  from  the  light  barges. 
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Q.  What  was  your  custom  with  respect  to  that? 

A.  Well,  the  custom  is  for  the  *' Hercules"  to  stay 
with  the  loaded  barges  until  we  get  down  there  right 
close  to  the  loaded  barges. 

Ql  How  far  away  from  the  loaded  barges  did  you 
get  when  you  were  going  down? 

A.  Just  about  a  little  more  than — she  just  had 
backed  out  [12Q]  and  turned  around.  She  was 
right  close  to  the  loaded  barges  heading  upstream 
when  we  got  down,  just  had  backed  out  in  order  to  let 
me  go  in  there. 
Questions  by  the  COURT : 

Q.  These  barges  were  not  anchored  in  any  way  at 
all,  the  loaded  barges?        A.  No,  your  Honor. 

Q.  How  long  had  you  been  pursuing  that  custom, 
exchanging  the  barges  in  the  middle  of  the  stream,  or 
in  the  fairway? 

A.  Well,  I  had  been  doing  that  some  time.  I  be- 
gan in  April,  the  first  of  April,  or  the  fourth  of 
April,  I  believe  we  started  to  work,  and  we  had  con- 
tinued that  up  to  that  time. 

Q.  I  understand  then  that  the  one  boat  having  the 
charge  of  the  barges  going  down  and  the  other  boat 
having  the  charge  of  the  barges  coming  up,  simply  un- 
loosed from  the  barges  and  let  them  swing  in  the 
stream  ?        A.  Yes,  sir. 

Q.  Let  them  drift  in  the  stream? 

A.  It  leaves  them  right  there  and  exchanges  tows. 

Q.  And  if  the  current  is  running  out — for  instance, 
at  the  time  of  the  accident  if  the  current  had  been 
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Q.  That  was  after  she  struck  you ;  how  long  after  ? 

A.  Oh,  right  away  after  she  struck  me  why  that 
forced  the  barges'  stems  downstream. 

Q.  So  after  he  struck  you  the  barges  were  point- 
ing straight  upstream  and  you  were  laying  parallel 
alongside  of  them  and  pointing  downstream? 

A.  Well,  partly,  yes. 

Q.  Then  you  were  pointing  downstream  and  she 
continued  to  [119]  push  you  around  until  you 
were  at  right  angles  across  the  stream  ? 

A.  Yes,  sir ;  that  is  right. 

Q.  So  that  he  struck  you  when  you  pointed  down- 
stream, then  he  pushed  you  around  until  you  were 
across  the  stream  at  right  angles  ?        A.  Yes. 

Q.  You  pass  a  great  many  steamers  going  up  and 
down  that  river,  don't  you? 

A.  Yes,  a  good  many. 

Q.  And  they  are  coming  and  going  right  along, 
aren't  they?        A.  Yes. 

Q.  Did  you  pass  another  just  before  that? 

A.  Yes,  sir. 

Q.  And  there  was,  I  suppose,  just  about  as  much 
business  there  in  1909  as  there  is  now,  wasn't  there, 
on  the  river  ? 

A.  I  believe  there  was — a  little  more,  if  anything. 

Q.  A  little  more.     That  is  all. 
Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  Which  of  the  two  tugs  let  go  of  the  barges  first, 
Captain,  the  "Hercules"  from  the  loaded  barges  or 
the  "Kern"  from  the  light  barges? 

A.  The  "Kern"  from  the  light  barges. 
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Q.  What  was  your  custom  with  respect  to  that? 

A.  Well,  the  custom  is  for  the  ** Hercules"  to  stay 
with  the  loaded  barges  until  we  get  down  there  right 
close  to  the  loaded  barges. 

Qi.  How  far  away  from  the  loaded  barges  did  you 
get  when  you  were  going  down? 

A.  Just  about  a  little  more  than — she  just  had 
backed  out  [120]  and  turned  around.  She  was 
right  close  to  the  loaded  barges  heading  upstream 
when  we  got  down,  just  had  backed  out  in  order  to  let 
me  go  in  there. 
Questions  by  the  COURT: 

Q.  These  barges  were  not  anchored  in  any  way  at 
all,  the  loaded  barges?        A.  No,  your  Honor. 

Q.  How  long  had  you  been  pursuing  that  custom, 
exchanging  the  barges  in  the  middle  of  the  stream,  or 
in  the  fairway? 

A.  Well,  I  had  been  doing  that  some  time.  I  be- 
gan in  April,  the  first  of  April,  or  the  fourth  of 
April,  I  believe  we  started  to  work,  and  we  had  con- 
tinued that  up  to  that  time. 

Q.  I  understand  then  that  the  one  boat  having  the 
charge  of  the  barges  going  down  and  the  other  boat 
having  the  charge  of  the  barges  coming  up,  simply  un- 
loosed from  the  barges  and  let  them  swing  in  the 
stream  ?        A.  Yes,  sir. 

Q.  Let  them  drift  in  the  stream? 

A.  It  leaves  them  right  there  and  exchanges  tows. 

Q.  And  if  the  current  is  running  out — for  instance, 
at  the  time  of  the  accident  if  the  current  had  been 
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running  out  it  would  have  been  carrying  the  barges 

downstream  ? 

A.  Well,  the  other  boat  generally  brings  them  to 
a  standstill  until  the  boat  that  has  the  light  barges 
gets  down  there,  or  as  close  as  it  is  possible  to  get  to 
them  and  give  him  room  to  get  out  from  between 
them. 

Q.  How  long  does  it  take  you  to  make  fast  to  a 
barge  ? 

A.  Well,  it  depends  on  how  quick  the  men  works. 
If  you  have  got  men  that  is  used  to  it,  we  have 
changed  at  times  in  five  minutes,  from  five  to  ten  min- 
utes.    [IJJl] 

Q.  You  do  all  of  that  in  five  to  ten  minutes  ? 

A.  What  I  mean  now,  your  Honor,  is  we  make 
fast ;  from  the  time  we  get  to  the  barges  until  we  are 
under  way  going  downstream,  under  control;  we 
have  control  of  the  tow  anyway  from  five  to  ten  min- 
utes. 

Q.  Of  course,  while  you  are  loose  from  the  barges 
you  have  no  control  of  the  tow  at  all  ?        A.  No. 

Q.  Then  you  have  to  pick  it  up  as  quick  as  you  can 
with  the  barges  loose  in  the  stream? 

A.  Yes. 

Q.  Do  you  consider  that  a  safe  practice,  to  leave 
those  barges  in  the  fairway  ? 

A.  Well,  they  are  pretty  well  lighted  up,  you  know. 
Men  has  got  lights  on  them.  There  is  a  man  on  each 
barge  with  three  lights, — on  the  stern  and  a  light  on 
each  outside  barge  forward. 

Q.  Well,  I  am  asking  you  for  your  opinion ;  do  you 
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consider  that  a  safe  proposition  ? 

A.  Yes,  sir ;  I  can 't  consider  anything  wrong  about 
it.    I  had  been  doing  it  for  years  before  that. 

Ql.  When   I   ask  you  about  a  safe  proposition,  I 
have  referencei — 

A.  (Interrupting.)     To  my  own  opinion. 

Q.  (Continued.)     — to  yourself  as  well  as  passing 
boats?        A.  Yes,  sir. 

Q.  Was  it  safe  for  passing  boats  I 

A.  Yes,  sir,  I  considered  it  perfectly  safe,  as  long 
as  the  men  could  see  the  lights  on  them.     [122] 
Recross-examination  by  Mr.  DENMAN. 

Ql.  Mr.  Moran,  what  was  the  condition  of  the  tide 
at  that  time  ?        A.  How  ? 

Q.  What  was  the  condition  of  the   tide   at   that 
time  f    Was  there  any  current  ? 

A.  It  was  about  low  water,  slack ;  probably  the  first 
of  the  flood. 

The  COURT.— He  answered  that  before. 

Q.  Don't  you  recollect  testifying  before  the    In- 
spectors that  the  water  was  dead? 

A.  Well,  slack  water,  yes ;  low  water,  slack ;  that  is 
what  I  mean ;  it  would  be  dead  water. 

Q.  And  that  the  water  was  practically  immovable 
at  that  time  ? 

A.  Practically  still;  might  have  been  on  the  turn 
coming  up,  if  anything. 

Q.  Might  have  been  on  the  turn  coming  up  ? 

A.  Yes,  sir. 

Q.  So  there  is  no  reason  why  you  could  not  have 
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put  these  a  half  mile  over  to  the  Oregon  shore  at  that 

time^ 

A.  It  was  never  necessary ;  never  was  practical  to 
do  it  before. 

Q.  Why,  it  is  perfectly  easy  to  go  over  there,  isn't 
it?        A.  How? 

Q.  It  is  perfectly  easy  to  go  over  there,  isn't  it,  to 
steam  over  there  ? 
A.  Yes,  you  can  do  it  if  you  want  to. 
Q.  And  you  did  put  the  light  barges  out   of  the 
fairway  ? 

A.  That  is  the  custom.  Coming  up  the  light  barges 
always  passed  to  the  starboard  side  and  the  ones 
coming  down  to  the  starboard  side  going  down  there, 
on  that  side  of  the  channel. 

Q.  In  other  words,  you  want  to  get  them  out  of  the 
way  for  the  passage  of  your  own  vessels?     [123] 
A.  Yes,  sir. 

Q.  But  as  far  as  other  vessels  are  concerned  you 
think  you  had  a  right  to  be  right  in  the  fairway;  that 
is  correct? 

A.  No;  we  had  a  perfect  right  to  be  there  either 
for  our  own  vessels  or  other  vessels,  so  far  as  the 
rules  and  laws  that  I  know  of.  We  have  the  same 
right  in  the  fairway  as  anybody  else. 

Q.  You  say  they  have  been  doing  that  for  some 
years.  You  mean  by  that  the  Columbia  Contract 
Company  have  been  doing  it  ? 

A.  Yes,  sir;  the  same  people,  and  other  people  as 
well  as  them  make  up  tows  and  log  rafts  in  the  chan- 
nel and  lots  of  things. 
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Q.  Make  up  log  rafts  in  tlie  channel? 

A.  Yes,  sir;  if  it  is  necessary. 

Q.  Is  it  ever  necessary  to  make  up  a  log  raft  in 
the  channel?        A.  Sometimes  they  break  adrift. 

Q.  I  am  talking  about  making  up  in  the  channel? 

A.  Oh,  no. 

Q.  So  the  only  people  who  use  the  channel  for 
making  up  tows  and  contrivances  of  this  kind  are 
your  Company ;  that  is  correct,  isn't  it? 

A.  Well,  that  is  all  I  know  of.  I  guess  other  com- 
panies could  do  the  same,  if  it  is  necessary;  but  I 
don't  know  of  any  that  does  do  it. 

(Witness  excused.)     [124] 
Testimony  of  Arthur  Nissen,  for  Libelant. 

ARTHUR  NISSEN  was  called  as  a  witness  on  be- 
half of  libelant,  and  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination  by  Mr.  CAMPBELL. 

Mr.  CAMPBELL. — I  want  to  call  this  witness  a 
httle  bit  out  of  order,  if  the  Court  please,  from  the 
fact  that  he  wants  to  get  back  down  the  river  to  his 
home. 

Q.  How  old  are  you,  Mr.  Nissen? 

A.  Twenty-four  years. 

Q.  Do  you  recall  the  evening  or  night  of  the  colli- 
sion between  the  ''Elder"  and  the  "Kern"? 

A.  Yes,  sir. 

Q.  What  business  were  you  engaged  in  at  that 
time?        A.  Fishing. 

Q.  What  kind  of  fishing? 

A.  Salmon  fishing. 
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Q.  Where  were  you  at  the  time  of  the  collision? 

A.  Well,  I  was  about  abreast  of  the  Eureka  can- 
nery. 

Q.  Can  you  locate  the  Eureka  cannery  upon  this 
chart? 

A.  Yes,  sir;  if  it  is  there.  (Witness  looks  at 
chart.)  This  is  Eureka  cannery  here,  of  course, 
where  it  should  be  (indicating) . 

Q.  Marked  Eureka  Packing  Company,  upon  Ex- 
hibit 5?        A.  Yes,  sir. 

Q.  Have  you  any  recollection  of  the  collision  it- 
self? 

A.  Well,  only  what  I  heard;  that  is  all;  just  the 
signals. 

Q.  Where  were  you  at  the  time  of  the  collision? 

A.  I  was  abreast  of  the  Eureka  cannery. 

Q.  How  far  on  the  stream?    [125] 

A.  Well,  I  should  judge  a  mile  out  from  shore, 
about  in  the  middle  of  the  river. 

Q.  Had  you  seen  the  "Elder"  pass  down? 

A.  Yes,  sir. 

Q.  How  close  to  you  did  she  pass? 

A.  Well,  I  could  not  tell  you  exactly. 

Q.  Did  you  see  the  tugs  "Hercules"  and  "Daniel 
Kern"?        A.  Yes,  sir. 

Q.  Could  you  see  the  tugs  themselves  or  just  the 
Hghts? 

A.  Well,  I  could  see  the  lights.  When  they  passed 
me  there  I  could  see  the  tugs  too. 

Q.  Did  the  tugs  ever  pass  by  you  ? 

A.  Which  tug  do  you  mean? 
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Q.  The  ''Kern."  Where  were  you  with  respect 
to  the ''Kern"? 

Mr.  DENMAN. — Upstream  or  down? 

A.  Well,  I  was  more  out.  I  was  out  in  the  river, 
you  see,  and  she  passed  down  the  river  inside  of  me. 

Ql  Which  did  ?        A.  The  ' '  Kern. ' ' 

Q.  Then  you  were  upstream  from  the  collision? 

A.  Yes,  sir. 

Q.  Which  steamer  do  you  refer  to  as  the  "Kern"? 

A.  The  one  that  had  the  loaded  barges,  the  one  that 
came  up  close. 

Q.  Whereabouts  did  the  collision  take  place  ? 

A.  Well,  it  was  right  abreast  of  Hapgood's  Light. 

Q.  What  do  you  call  the  Hapgood  Light  ? 

A.  The  Government  light  just  above  Waterford 
Cannery.  It  is  known  as  the  Hapgood  Light  by  the 
fishermen. 

Q.  Is  it  known  by  any  other  name  ? 

A.  I  never  heard  any  other  name  for  it,  no.     [120] 

Q.  How  far  above  the  Waterford  Cannery  ? 

A.  Well,  it  may  be  a  quarter  of  a  mile.  I  could 
not  tell  exactly. 

Ql  Did  you  hear  any  whistles  exchanged  between 
these  vessels  ?        A.  Yes,  sir. 

Q.  What  did  you  hear? 

Mr.  DENMAN. — Now,  between  what  vessels  do 
you  mean  ? 

A.  The  "Elder"  and  the  "Kern."  Isn't  that 
what  you  mean  ? 

Q.  Yes. 

A.  I  heard  the  "Elder"  blow   one  whistle;   the 
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''Kern"  answered  with  four  and  the  ''Elder"  blowed 

one  whistle  again  and  the  "Kern"   answered  with 

four. 

Q.  How  long  an  interval  elapsed  between  the  vari- 
ous whistles  ?        A.  Well,  probably  a  half  a  minute. 

Q.  How  did  you  know  a  collision  had  taken  place, 
if  you  did  know  ? 

A.  I  heard  it  and  I  could  see  the  "Kern's"  lights. 
They  all  disappeared,  so  I  knew  that  she  sunk. 

Q.  What  kind  of  a  night  was  it  ? 

A.  It  was  a  bright  starlight  night. 

Q.  How  was  the  wind  f        A.  There  was  no  wind. 

Q.  How  was  the  current  or  tide  in  the  river  at  that 
time? 

A.  Well,  I  think  it  was  most  slack,  almost  to  a 
stand;  it  might  have  been  going  down  just  a  little. 

Q.  What  were  you  doing  at  the  time  that  you 
heard  the  whistle  ? 

A.  Well,  I  was  drifting  with  my  net  in  the  boat. 

Q.  What? 

A.  I  was  drifting  with  my  boat  out  in  the  river. 

Q.  Did  you  have  your  nets  out  ? 

A.  No;  I  had  my  net  in  the  boat.     [1^7] 

Q.  Why  didn't  you  have  your  net  out? 

A.  Well,  there  were  so  many  steamers  around 
there  that  I  picked  up.  I  was  afraid  they  would  run 
through  it,  and  then  I  was  waiting  for  them  to  get 
by  before  I  laid  it  out  again. 

Cross-examination  by  Mr.  DENMAN. 

Q.  How  old  are  you?        A.  Twenty-four  years. 

Q.  You  are  now  twenty-four  years  of  age  ? 
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A.  Yes,  sir. 

Q.  How  long  had  you  been  fishing  that  night '? 

A.  Well,  I  had  been  fishing  since  about  eight 
o  'clock. 

Q.  How  many  steamers  did  you  see  that  night? 
You  say  you  saw  a  lot ;  how  many  were  there  ? 

A,  Well,  at  that  time  there  was — let's  see;  well,  I 
think  there  was  five. 

Q.  Five  steamers;  that  is,  within  about  a  quarter 
of  an  hour  ? 

A.  Well,  yes.  Might  have  been  a  half  an  hour 
between  the  time  I  saw  the  first  one  until  I  saw  the 
last  one. 

Q.  What  were  the  names  of  those  steamers? 

A.  Well,  there  was  the  ''Elder,"  the  ''Kern,"  and 
the  "Samson"  and  the  "Hercules"  was  four,  and 
then  there  was  another  boat  on  the  other  side  of  the 
river  with  a  raft ;  I  don't  know  what  the  name  of  that 
one  was. 

Q.  She  had  what  ?        A.  She  had  a  raft  in  tow. 

Q.  What  whistles  did  you  hear  from  the  "Her- 
cules'"?       A.  She  blew  one  whistle. 

Q.  When  was  this  ? 

A.  This  was  before  the  collision.     [128] 

Q.  How  long  before  ? 

A.  Well,  I  don't  know  just  how  long  it  was;  it 
could  not  have  been  very  long. 

Q.  And  how  many  more  did  she  blow  after  that? 
When  did  she  blow  her  next  whistle  ? 

A.  That  is  the  only  one  I  heard  her  blow,  just  one 
whistle,  that  I  remember  of.     She  blew  one  whistle 
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to  pass  this  ' '  Geo.  W.  Elder. ' ' 

Q.  Now,  then,  how  many  whistles  did  the  "Elder'* 
blow  then  ?        A.  She  blew  one. 

Q.  She  blew  one.  How  long  was  that  before  the 
collision  f  I  am  testing  your  memory  now  as  to  the 
events  of  that  night. 

A.  I  don't  think  it  was  over — not  over  fifteen  min- 
utes. 

Q.  Well,  now,  as  a  matter  of  fact,  will  you  swear 
it  was  not  a  half  an  hour  ? 

A.  Yes,  sir,  I  can  swear  it  wasn't  a  half  an  hour. 

Q.  Will  you  swear  it  wasn't  twenty-five  minutes? 

A.  Well,  yes,  I  can,  because  I  know  just  about  how 
far  she  had  to  go. 

•Q.  Well,  how  much  was  it?  How  many  minutes 
was  it  ? 

A.  Well,  I  can't  tell  exactly,  but  I  am  positive  it 
could  not  have  been  twenty-five  minutes.  I  would 
not  say  any  less  than  that. 

Q.  I  see;  then  it  was  about  twenty-five  minutes'? 
It  wasn't  over  that? 

A.  Not  over  that.  That  is  not  in  my  mind  now, 
because  I  know  about  the  distance  she  went.  Of 
course,  right  after  that  time  I  might  have  remem- 
bered it  better. 

Q.  Well,  of  course,  there  was  nothing  up  to  the 
time  of  the  collision  that  would  lead  you  to  watch 
these  whistles,  was  [129]  there,  up  to  the  time  of 
the  collision  ? 

A.  Well,  yes;  I  always  kept  myself  pretty  well 
posted  on  whistles. 
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Q.  How  about  the  night  before  that?  What 
whistles  did  you  hear  then  ? 

A.  Well,  I  don't  remember  that.  I  can't  remem- 
ber every  whistle  I  hear  every  night  in  the  world. 

Q.  Well,  then,  I  am  asking  you ;  you  say  you  keep 
yourself  well  posted  as  to  whistles ;  there  was  nothing 
up  to  the  time  of  the  collision  that  led  you  to  watch 
these  various  whistles,  was  there  ? 

A.  Well,  no,  not  exactly,  any  more  than  just  keep- 
ing myself  posted  on  whistles ;  that  was  all. 

Q.  Now,  how  soon  after  the  collision  did  you  dis- 
cover there  had  been  one?  How  long  after  it  was 
it  you  discovered  it  ? 

A.  Well,  I  discovered  it  the  next  morning  at  day- 
light, but  I  knew  there,  I  was  positive  at  the  time 
when  it  was  sinking  what  happened,  because  I  could 
see  her  going  down;  that  is,  I  could  see  the  lights 
going  out  of  sight. 

Q,  That  was  about  fifteen  minutes  after  this  ex- 
change of  whistles  that  she  went  down? 

A.  Which  whistles  do  you  mean  ?  I  heard  so  many 
there. 

Q.  I  am  now  speaking  of  the  whistles  that  you  spoke 
of  as  having  been  exchanged  between  the  ** Elder" 
and  the  "Kern,"  and  about  fifteen  or  twenty  min- 
utes after  that — 

A.   (Interrupting.)  Not  more  than  that;  no. 

Q.  So  it  wasn't  until  fifteen  or  twenty  minutes 
after  those  whistles  transpired  that  there  was  any 
reason  for  you  to  notice  the  whistles ;  that  is  corre<?t, 
isn't  it?        A.  No,  it  is  not.     [130] 
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Q.  Now,  what  was  the  reason  that  you  noticed  the 
whistles  and  remembered  them  so  distinctly  three 
years  ago  ? 

A.  Well,  I  remembered  them  because  there  was  a 
collision  that  night.  That  is  the  reason  I  remem- 
bered the  whistles. 

Q.  But  you  didn  't  know  there  was  a  collision  until 
fifteen  minutes  after  those  whistles  were  exchanged. 
Now,  how  did  they  come  to  be  impressed  in  your 
memory  ? 

A.  Well,  I  say  I  knew  there  was  a  collision  right 
after  it  happened,  because  I  saw  the  lights  going  out 
of  sight.  Then  of  course  I  knew  it  sure  the  next 
morning,  because  I  was  down  there  and  saw  it,  saw 
her  mast  sticking  up. 

Q.  That  was  how  long  ago?  How  long  ago  was 
that? 

A.  That  was  two  years  ago.  It  was  the  eighteenth 
of  August. 

Q.  1909?        A.  1909. 

Q.  So  to  make  certain  of  it  the  next  morning  you 
went  down  and  saw  the  mast  sticking  out  of  the 
water.  You  were  not  certain  of  it  until  you  saw 
those  masts  there? 

A.  Well,  of  course,  I  knew  for  sure  then  all  right, 
but  then  I  was  pretty  sure  of  it  afterward. 

Q.  What  sort  of  a  boat  did  you  have  ? 

A.  I  had  a  gasoline  fishing-boat. 

Q.  How  far  were  you  away  from  this  thing  ? 

A.  Well,  not  over  a  mile  and  a  half. 

Q.  Might  have  been  a  mile  from  it  ? 
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A.  Well,  it  might  have  been  a  mile;  not  further 
than  a  mile  and  a  half, 

Q.  Do  you  mean  to  say  there  was  a  collision  in  that 
river  and  you  knew  there  was  a  collision  and  you  saw 
the  lights  of  the  vessel  sinking  and  you  didn't  go 
over  there?        A.  Yes,  sir.     [131] 

Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  Did  you  hear  any  noises  around  there  that 
night?        A.  Yes,  sir. 

Q.  What  noise? 

A.  I  heard  the  ''Elder"  when  she  struck  the 
'''Kern."    I  heard  that  crash. 

Q.  What  reason  did  you  have  for  not  going  down 
there  ? 

A.  Well,  what  business  would  I  have  there?  I 
had  no  business  down  there.  I  had  business  of  my 
own  to  attend  to  up  there.  I  was  fishing.  I  knew 
I  could  not  get  there  in  time  to  hel])  anyone. 

Q.  How  long  would  it  have  taken  jow  to  have  got 
down  there  ? 

A.  Well,  it  might  have  taken  me  fifteen  minutes. 

Q.  Did  you  see  the  "Hercules"  going  down? 

A.  Yes,  sir. 

(Witness  excused.)     [132] 

Testimony  of  J.  E.  Copeland,  for  Libelant. 
J.  E.  COPELAND  was  next  called  as  a  witness  on 
behalf  of  the  libelant,  and,  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination  by  Mr.  CAMPBELL. 
Q.  How  old  are  you.  Captain? 
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A.  I  am  forty-six. 

Q.  Where  do  you  live  ? 

A.  I  live  at  253  East  Hancock  Street. 

Q.  Portland?        A.  Yes,  sir. 

Q.  Do  you  hold  a  master's  license?        A.  I  do. 

Q.  How  long  have  you  held  it  ? 

A.  Twenty  years. 

Q.  For  what  class  of  vessels  ? 

A.  For  river  vessels. 

Q.  Upon  what  rivers  ? 

A.  On  the  Columbia  River  and  its  tributaries. 

Q.  Were  you  aboard  of  the  steamer  "Daniel 
Kern"  on  the  night  of  August  18th,  1909,  when  she 
was  run  into  by  the  "Elder"?        A.  I  was. 

Q.  In  what  capacity?        A.  As  master. 

Q.  Where  were  you  at  the  time  of  the  collision  ? 

A.  I  was  in  the  pilot-house  at  the  time  of  the  col- 
lision. 

Qi.  Were  you  in  command  of  the  "Kern"  at  the 
time? 

A.  Well,  I  was  in  command  of  the  "Kern";  yes, 
sir. 

Q.  Well,  were  you  in  charge  of  her  navigation  ? 

A.  I  wasn't  in  charge  of  her  navigation;  no,  sir. 

Q.  How  long  before  the  collision  had  you  turned 
the  vessel,  [1S3-]  if  you  had  done  so,  to  someone 
else? 

A.  Not  to  exceed  twenty-five  minutes,  I  don't 
think. 

Q.  To  whom  did  you  turn  her  over  ? 

A.  T.o  Captain  Moran,  pilot. 
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Q.  What  time  was  that  ? 

A.  About  ten  minutes  past  twelve,  between  ten  and 
fifteen  minutes. 

Q.  And  where  was  the  ''Kern''  at  that  time? 

A.  She  was  at  what  we  call  Cape  Horn,  just  below 
Waterford,  Washington. 

q.  What  doing? 

A.  She  was  coming  upstream  with  three  empty 
barges. 

Q.  What  did  you  do  after  you  turned  her  over  to 
Moran  ? 

A.  I  walked  about  the  deck  for  a  few  moments  and 
talked  to  Captain  Moran  and  then  went  into  my 
room. 

Q.  Where  was  your  room  located  ? 

A.  Immediately  aft  the  pilot-house. 

Q.  Can  you  show  me  from  this  photograph  (exhib- 
iting Libelant's  Exhibit  1  to  witness)  ? 

A.  Yes,  sir.  This  room  right  here  behind  the 
pilot-house  where  those  two  windows  are. 

iQ.  The  room  immediately  below  the  name  sign  on 
the  tug?        A.  Yes,  sir. 

Q.  What  are  the  two  black  spots? 

A.  Those  are  windows  in  the  room. 

Q.  Where  was  the  "Kern"  at  the  time  that  you 
retired  to  your  room? 

A.  She  was  just  abreast  Waterford  dock. 

Q.  How  did  you  get  into  your  room? 

A.  I  don't  remember  really.  I  think  I  went 
around  the  pilot-house  [134]  and  came  into  the 
room  aft  on  the  after  side  where  there  was  a  door. 
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Q'.  What  doors  did  your  room  have  ? 

A.  Had  a  door  on  the  after  side  opening  out  on  the 
deck  and  another  door  from  the  inside  opening  into 
the  pilot-house. 

Q.  Where  did  the  door  on  the  after  side  open  with 
respect  to  the  smokestack  I 

A.  Just  forward  of  the  smokestack. 

Q.  Just  forward  of  the  smokestack,  and  where  was 
the  door  in  the  forward  part  of  the  room  *? 

A.  It  is  on  the  port  side  of  the  pilot-house,  rather 
on  the  port  side  of  the  pilot-house  and  opened  di- 
rectly into  the  port  side  of  the  pilot-house. 

Ql.  Now,  what  did  you  do  upon  retiring  to  your 
room? 

A.  I  turned  the  light  on  and  sat  down  at  the  table 
and  wrote  up  the  log-book  for  the  day's  work  before 
I  retired. 

Q.  Then  what  did  you  do  ? 

A.  I  turned  the  light  out  and  about  that  time  we 
met  the  "Eureka"  and  I  stuck  my  head  out  of  the 
window  and  asked  the  pilot  what  vessel  that  was,  and 
he  said  it  was  the  "Eureka,"  and  as  she  passed  by  I 
noticed  she  was  the  "Eureka."  I  had  my  head  out 
the  window. 

Q.  On  which  side  did  she  pass  you  ? 

A.  On  the  port  side. 

Q.  Between  you  and  which  side? 

A.  Between  us  and  the  Washington  shore. 

•Q.  Where  were  you  at  that  time  ? 

A.  I  was  in  the  room. 

Q.  I  know,  but  where  was  the  "Kern"?     [135] 
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A.  Well,  she  was  between  Waterford  Cannery  and 
Waterford  Light,  right  along  close  there. 

Q.  Now,  what  was  the  first  intimation  that  you  had 
of  the  approach  of  the  "Elder"? 

A.  When  I  heard  her  one  whistle. 

Q.  Where  were  you  at  that  time  ? 

A.  I  had  just  laid  down  in  my  bed  at  that  time. 

Q.  Were  you  awake  or  asleep  ?       A.  I  was  awake. 

Q.  Did  you  hear  any  signals  exchanged  between 
the  ''Elder"  and  the  "Kem"?        A.  Yes,  sir. 

Q.  What  signals? 

A.  I  heard  the  ''Elder"  blow  one  whistle  and  the 
^'Kern"  immediately  blew  four. 

Q.  How  long  a  space  of  time  elapsed  between  the 
two  ? 

A.  Well,  a  very  short  space  of  time.  Almost  im- 
mediately as  soon  as  the  pilot  could  blow  the  four 
whistles  he  blew  them. 

Q.  Then  what  happened  next  ? 

A.  Then  I  heard  the  "Elder"  blow  one  whistle 
again. 

Q.  How  long  after  the  four  whistles  ? 

A.  Almost  immediately. 

Q.  And  what  happened  then  ? 

A.  The  "Kern"  blew  four  whistles  again. 

Q.  How  long  was  that  after  the  "Elder"  had 
blown  her  second  one  whistle?  How  long  was  the 
second  four  whistles  blown  after  the  second  one 
whistle  of  the  "Elder"? 

A.  Almost  immediately  after  the  one  whistle  was 
blown  from  the  "Elder." 
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Q.  What  did  you  do  when  you  heard  the  first 
whistle  from  the  "Elder " ?     [136] 

A.  Well,  I  raised  up  in  bed;  I  didn't  go  out,  but 
the  pilot  called  to  me  and  says,  "You  had  better  get 
out,  Captain;  I  think  she  is  going  to  run  us  down"; 
and  I  began  to  get  out  of  bed  at  that  time. 

Q.  Then  what  did  you  do  next  ? 

A.  I  was  on  the  floor  of  my  room  when  he  blew 
the  four  whistles  the  last  time,  and  I  went  into  the 
pilot-house. 

Q.  How  did  you  get  into  the  pilot-house  ? 

A.  I  went  into  the  pilot-house  from  the  inside  door, 
the  door  that  opens  into  the  pilot-house  from  my 
room. 

Q.  Had  you  had  a  view  of  the  "Elder"  prior  to 
the  time  of  going  into  the  pilot-house  ?        A.  No,  sir. 

Q.  What  did  you  do  after  you  got  in  the  pilot- 
house ? 

A.  I  looked  out  the  starboard  side,  the  starboard 
door  of  the  pilot-house  and  saw  the  "Elder"  coming 
astern  of  us. 

Q.  What  was  the  position  of  the  "Elder"  at  that 
time? 

A.  She  was  headed  right  for  us.  I  could  see  all 
three  of  her  lights  burning. 

Qi.  Just  describe,  if  you  can,  a  little  more  the  posi- 
tion of  the  "Elder"  as  you  saw  her  then. 

A.  The  "Elder,"  as  I  saw  her  then,  was  heading 
it  looked  to  me  almost  'midships,  coming  down  past 
the  stern  of  the  steamer;  of  course,  down  past  the 
stern  of  our  steamer,  but  headed  almost  'midships, 


Columbia  Contract  Company  et  al.  149 

(Testimony  of  J.  E.  Copeland.) 

and  maybe  a  little  half  of  'midships  I  could  see  all 

of  her  lights,  two  sidelights  and  her  mast  light,  very 

distinctly. 

Q.  What  did  you  do  after  you  looked  out  of  the 
pilot-house  door  ? 

~A.  I  turned  to  the  wheel,  put  my  hand  on  the  wheel 
and  undertook  [137]  to  put  it  over,  but  I  found 
it  was  already  hard  over  and  lashed. 

Q.  When  you  looked  out  of  the  pilot-house  door, 
on  the  starboard  side,  I  understood  ?        A.  Yes,  sir. 

Q.  Which  way  did  you  have  to  turn  your  head  to 
see  the ''Elder"? 

A.  Aft,  right  almost  back  over  the  stern  of  the 
steamer. 

Q.  And  what  did  you  do  after  you  attempted  to 
shift  the  helm? 

A.  Well,  about  that  time  the  "Elder"  struck  the 
'T^ern"  and  threw  me  down  in  the  pilot-house. 

Q.  What  was  the  "Kern"  doing,  if  anji^hing,  at 
the  time  she  was  struck  ? 

A.  We  were  making  fast  to  four  loaded  barges — 
to  three  loaded  barges. 

Q.  Fast  to  three  loaded  barges  ? 

A.  We  were  making  an  attempt  to  make  fast  to 
three ;  yes. 

Q.  Did  you  see  the  position  of  the  "Kern"  with 
respect  to  the  barges  prior  to  the  collision  ? 

A.  I  don't  think  I  noticed  the  position  of  the 
"Kern"  to  the  barges  prior  to  the  collision,  because  I 
looked  on  the  starboard  side  and  the  barges  were  on 
the  port  side  or  under  the  port  bow,  rather. 
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Q.  What  was  the  "Kern"  herself  doing  besides 
making  fast  to  the  barges,  if  anything,  at  the  time 
of  the  collision  ? 

A.  I  had  heard  the  pilot  ring  for  full  steam  ahead 
and  she  was  at  that  time  working  ahead. 

Q.  Where  were  you  at  the  time  that  the  bell  was 
rung  full  speed  ahead  ? 

A.  I  was  just  stepping  from  my  room  into  the 
pilot-house. 

Q.  And  do  you  know  whether  or  not  she  moved 
ahead?     [138] 

A.  Probably  moved  ahead  thirty  or  forty  feet,  not 
to  exceed  that. 

Q'.  What  is  your  judgment  about  the  distance  she 
moved  *? 

A.  I  would  not  think  she  moved  over  forty  feet. 

Q.  Did  she  swing  any? 

A.  Her  stern  swung  downstream,  yes. 

Q.  Which  way  do  you  mean,  downstream? 

A.  Well,  her  stem  swung  to  port. 

Q.  Which  way  would  that  be  with  respect  to  the 
respective  shores? 

A.  That  would  be  swinging  away  from  the  Wash- 
ington shore. 

Q.  Where  would  it  be  swinging  with  respect  to  the 
''Elder?"        A.  Swinging  away  from  the  "Elder." 

Q.  Captain,  if  the  helm  had  been  put  hard  astar- 
board  and  the  engine  had  been  worked  full  speed 
ahead,  in  your  judgment  could  the  "Kern"  have 
gotten  out  of  the  way  of  the  "Elder"? 

A.  I  don't  think  she  would  at  the  time  that  I  saw 
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them  there ;  they  were  too  close.     She  could  not  pos- 
sibly have  gotten  out  of  her  way;  that  is  my  judg- 
ment. 

Q.  How  soon  did  you  see  them  after  the  last  four 
whistles  were  blown  ? 

A.  Well,  it  could  not  have  been  more  than  a  few 
seconds,  because  just  as  the  four  whistles  were  blown 
he  gave  a  bell  to  go  ahead,  and  that  was  at  the  time 
I  was  stepping  in  the  pilot-house  and  I  immediately 
went  to  the  starboard  side,  looked  aft  and  saw  the 
"Elder." 

Q.  How  far  aft  would  you  think  the  ''Elder"  was 
away  at  that  time  ? 

A.  I  would  not  think  she  was  over  forty  feet. 

Q.  What  lights  could  you  see  on  her  ? 

A.  On  the  "Elder"? 

Q.  Yes. 

A.  I  could  see  her  green  and  red  light  and  mast 
light,  bright  mast  light.     [139] 

Q.  Did  you  see  your  searchlight  at  that  time  ? 

A.  Yes,  sir. 

Q.  Was  it  in  use  ? 

A.  It  was.     It  was  shining  on  the  barges  forward, 

'Q.  It  was  where  ? 

A.  Shining  on  the  barges  forward,  right  off  on  the 
port,  just  a  little  on  the  port  bow  of  the  "Kern." 

Q.  Did  you  see  the  searchlight  after  it  was  raised  ? 

A.  After  the  boat  was  raised ;  yes,  sir. 

Q.  How  was  the  searchlight  when  it  was  raised 
with  respect  to  the  position  it  was  in  when  shining 
on  the  port  barge  ? 
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A.  It  didn't  look  to  me  as  if  it  had  moved  a  par- 
ticle. 

Q.  Where  were  you  at  the  time  the  ''Elder"  was 
brought  to  the  surface  ? 

A.  At  the  time  the  "Kern"  was  brought  to  the 
surface  ? 

Q.  At  the  time  the  "Kern"  was  brought  to  the 
surface  ? 

A.  I  was  there  helping  to  raise  her. 

Mr.  DENMAN. — By  the  way,  have  you  the  photo- 
graphs of  the  cut  into  her? 

Mr.  CAMPBELL.— I  think  so. 

Q.  I  will  hand  you  that  photograph,  Captain,  and 
ask  you  whether  or  not  that  correctly  shows  the  po- 
sition of  the  searchlight  at  the  time  that  the  "Kern" 
was  raised?        A.  Yes,  sir. 

Q'.  And  which  way  is  it  pointing  ? 

A.  It  is  pointing  just  a  little  over  the  port  bow, 
past  the  forward  mast  here,  just  as  it  was  she  was 
lit  the  night  she  sunk. 

Mr.  CAMPBELL. — The  answer  charges  as  a  de- 
fense that  the  searchlight  was  being  thrown  in  the 
face  of  the  pilot  on  the  "Elder."  That  is  the  reason 
I  am  going  into  that  question.  I  will  oifer  this  in 
evidence.     [140] 

(Thereupon  said  photograph  was  received  in  evi- 
dence on  behalf  of  the  libelant  and  marked  Libelant's 
Exhibits.) 

Q.  What  kind  of  a  night  was  it,  Captain  ? 

A.  It  was  a  clear  night. 

Q.  How  was  the  wind. 
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A.  There  was  no  wind ;  that  is,  there  was  none  to 
speak  of  at  all.  There  might  have  been  a  very  little 
breeze,  probably  was, — nearly  always  is  on  the  river 
at  that  time. 

Q.  How  was  the  current  in  the  river? 

A.  There  was  no  current.     It  was  slack  water. 

Q.  Did  the  ''Kern"  leave  the  empty  barges'? 

A.  Yes,  sir. 

Q.  Where  did  she  leave  them? 

A.  She  left  them  just  above  what  is  known  as 
Cooper's  Point  light. 

Q.  And  where  did  the  "Hercules"  leave  the  loaded 
barges? 

A.  She  left  the  loads  in  front  of  the  Waterford 
Light. 

Q.  And  how  far  offshore  of  the  Waterford  Light? 

A.  Well,  as  nearly  as  I  can  guess  at  it,  about  be- 
tween six  and  eight  hundred  feet. 

Q.  How  long  had  you  been  master  of  the  "Kern,"^ 
Captain? 

A.  I  think  I  had  been  master  of  her  about  two 
years  at  that  time. 

Q.  How  long  had  you  been  engaged  in  towing  those 
barges  upon  the  river  ? 

A.  About  four  years  altogether. 

Q.  What  was  your  custom  with  respect  to  ex- 
changing barges,  tugs  exchanging  loaded  for  light 
barges  and  light  for  loaded  barges  ? 

A.  In  meeting  the  "Hercules,"  which  would  bring 
the  loads  down  the  river,  we  would  turn  the  empty 
ones  adrift,  the  "Hercules"   would   hold  on  to  the 
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loads  until  we  got  turned  around  and  down  [141] 
almost  to  her,  and  then  she  would  get  out  from  be- 
tween them ;  she  would  back  up  in  order  to  take  the 
headway  off,  so  they  would  not  drift,  and  she  would 
back  out  and  we  would  go  in  between  the  barges. 

Q.  And  what,  if  any,  was  the  customary  place  on 
the  river  where  the  tugs  exchanged  barges  ? 

A.  There  reaDy  was  no  customary  place.  We 
always  went  until  we  met,  but  we  usually  met  between 
Oak  Point  and  Waterf ord,  somewhere  along  in  that 
vicinity. 

Q.  Between  what  point  ? 

A.  Oak  Point  and  Waterford. 

Q.  And  how  far  above  Eureka  Cannery  would  you 
say  Oak  Point  is  ? 

A.  About  two  miles  above  Eureka  Cannery,  I  think 
it  is. 

Q.  And  where  with  respect  to  Grim's  Island? 

A.  Grim's  Island? 

Q.  Yes. 

A.  Oak  Point  is  just  at  the  lower  point  of  Grim's 
Island. 

Q.  Will  you  see  if  it  is  marked  on  the  chart  which 
is  on  the  board  ?     No ;  it  is  the  hydrographic  chart. 

A.  This  is  Puget  Island  here  (indicating).  It  is 
down  further. 

Q.  Here  it  is  (indicating). 

A.  Oak  Point  would  be  right  across  here.  That 
would  be  the  Washington  side,  wouldn't  it  (indicat- 
ing) ? 

<3.  Yes. 
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A.  That  would  be  right  across  there  from  Grim's 
Island. 

Q.  On  the  Washington  shore  about  opposite  Grim's 
Island? 

A.  The  lower  end  of  Grim's  Island,  yes,  sir. 

Mr.  FULTON.— What  is  that,  the  lower  end? 

A.  Yes,  sir,  opposite  the  lower  end.  It  might  be 
a  little  below  the  lower  end  of  Grim's  Island.     [1^2] 

Q.  How  long  had  you  been  exchanging  barges  on 
the  river  that  way  ? 

A.  I  think  it  was  four  years.  I  went  to  work  on 
the  ''Samson"  first  for  Mr.  Kern,  or  for  the  Colum- 
bia Contract  Company,  who  ran  the  "Samson";  was 
on  the  "Samson"  one  year,  and  then  I  was  on  the 
"Hercules" — I  think  four  years. 

Q.  Did  the  "Kern"  have  any  lights  burning  at  that 
time?        A.  Yes,  sir. 

Q.  What  lights? 

A.  She  had  her  two  sidelights  which  were  red  and 
green ;  the  green  on  the  starboard  and  the  red  on  the 
port.  She  had  the  mast  light  burning,  and  a  bright 
light  burning  on  the  after  side  of  her  deck-house,  or 
house  aft  on  the  upper  deck. 

Q.  Was  there  any  screening  on  the  sidelights  ? 

A.  Yes,  sir;  there  was  regulation  screens. 

Q.  How  were  they  screened? 

A.  They  were  screened  so  as  not  to — so  as  one  light 
won't  through  the  light  across  the  bow.  The  screens 
run  three  feet  forward  from  the  light  and  then  there 
is  a  board  on  the  after  side  of  the  light. 

Q.  Had  the  vessel  passed  inspection  by  the  Gov- 
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ernment  Inspectors?        A.  Yes,  sir. 

Q'.  Had  any  change  been  made  in  the  screens  upon 
orders  by  the  Government  Inspectors  ? 

A.  No,  sir,  not  to  my  knowledge. 

Q.  Now,  Captain,  after  the  "Elder"  struck  the 
"Kern,"  or,  rather,  just  where  did  the  "Elder" 
strike  the  "Kern"? 

A.  She  struck  her  on  the  starboard  quarter  aft 
about  sixteen  feet  from  the  after  end  of  the  ' '  Kern, ' ' 
measuring  from  the  inside  of  the — measuring  from 
directly  over  the  stern  post  sixteen  feet  forward. 
[143] 

Q.  Where  did  she  strike  with  respect  to  the  house 
which  is  shown  on  the  upper  deck  of  the  "Kern"? 

A.  She  struck  her  just  so  as  to  run  right  into  the 
after  end  of  that  house. 

Q.  That  is,  the  house  on  the  upper  deck  ? 

A.  Yes,  sir,  the  house  on  the  upper  deck. 

Q.  What  effect  did  the  collision  have  upon  the 
"Kern"? 

A.  Well,  it  had  the  effect  that  it  slued  her  around 
against  the  barges ;  she  was  lying  alongside  of  them ; 
it  threw  the  "Kern"  right  around  so  that  she  lay 
right  alongside  of  the  barges. 

Q.  Which  way  was  she  headed?  What  way  did 
it  leave  her  heading? 

A.  It  left  her  headed  almost  directly  for  the 
Washington  shore. 

Q.  And  what  became  of  the  barges  ? 

A.  The  barges,  two  of  them  laid  in  the  stream  and 
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the  third  one  broke  loose  and  drifted  over  against 

the  Washington  shore. 

Qj.  Well,  what  did  you  do  after  the  collision,  after 
she  struck  the  "Kern"? 

A.  I  got  off  upon  the  barges. 

Q.  Which  barge  ? 

A.  Off  on  the  port  barge ;  that  is,  it  was  the  port 
Barge  of  the  two.  It  was  the  port  barge  that  broke 
loose  and  drifted  over  to  the  Washington  shore. 

Q.  And  where  was  the  port  barge  when  you  jumped 
aboard  of  it  ? 

A.  Laying  right  alongside  of  the  "Kern,"  right 
along  the  port  side  of  the  "Kern." 

Q.  Speak  a  little  louder,  if  you  can. 

A.  Right  on  the  port  side  of  the  "Kern." 

Q.  And  from  what  part  of  the  "Kern"  did  you 
get  aboard  of  the  barge  ? 

A.  From  the  forward  part.     [144] 

Q.  What  do  you  mean  by  from  the  forward  part  ? 

A.  From  what  is  known  as  the  forward  gangway. 

Q.  Can  you  show  us  on  Exhibit  1,  the  photograph  ? 

A.  Yes,  sir.  The  gangway  is  right  here  (indicat- 
ing). 

Q:.  Where  was  the  part  with  respect  to  the  pilot- 
house ?        A.  Forw^ard  of  the  pilot-house. 

Q.  On  which  deck  ?        A.  On  the  main  deck. 

Qi  How  far  forward  of  the  pilot-house '? 

A.  Well,  it  is  about,  oh,  twenty  feet,  I  should 
judge.  There  is  a  pair  of  stairs  that  comes  right 
down  there.  I  came  down  those  stairs  and  stepped 
off  on  the  port  side  through  this  gangway. 
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Q.  How  did  the  point  at  which  you  stepped  off 
compare  with  the  position  of  the  main  mast  or  the 
foremast  ? 

A.  On  the  port  side  and  forward  of  the  foremast. 

Q.  How  far  from  the  foremast  ? 

A.  Well,  it  is  about  fifteen  feet,  I  suppose ;  nearly 
fifteen  feet  over  forward  of  the  foremast. 

Q.  Which  end  of  the  port  barge  did  you  step  off 
on? 

A.  I  stepped  on  the  after  end  of  the  port  barge. 

Q.  How  long,  in  your  judgment,  did  the  "Elder" 
hang  on  to  the  "Kern,"  the  point  where  she  struck 
her? 

A.  Well,  not  over  two  or  three  minutes,  I  don't 
think. 

Q.  What  was  it  that  caused  the  "Elder"  to  swing 
around  in  position  so  she  was  headed  towards  the 
Washington  shore? 

A.  You  mean  the  "Kern"  swing  around? 

Q.  The  "Kern." 

A.  The  "Elder"  striking  her  would  naturally 
swing  her  around,  so  that  she  would  head  across  the 
river.     [145] 

Q.  Did  the  engine  continue  to  work.  Captain  ? 

A.  No,  sir. 

Q.  I  am  referring  to  the  "Kern's"  engine,  of 
course.     Did  the ' '  Kern 's ' '  engine  continue  working  ? 

A.  No,  sir ;  it  was  shut  off  before  I  got  out  of  the 
pilot-house. 

Mr.  DENMAN. — How  long  did  it  work.  Captain  ? 

A.  How  long  did  it  work? 
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Mr.  DENMAN.— Yes. 

A.  Oh,  I  suppose  it  worked  maybe  a  minute,  may- 
be not  so  long.  It  was  pretty  hard  to  tell  just  how 
long  it  did  work. 

Mr.  DENMAN.— Just  a  short  time,  wasn't  it,— a 
very  short  time? 

A.  Yes,  just  a  short  time,  a  very  short  time. 

Ql  How  far,  in  your  judgment,  had  the  "Kern" 
proceeded  ahead  under  her  own  engine  ? 

A.  Not  to  exceed  forty  feet. 

Q.  What  did  you  do  after  you  got  on  the  rock 
barges  ^ 

A.  Well,  I  stayed  on  the  rock  barges  until  a  boat 
came  from  the  * '  Elder ' '  and  took  me  off.  I  could  not 
get  back  on  the  "Kern"  again. 

Q.  Where  did  you  go  then  ? 

A.  I  went  aboard  the  "Hercules." 

Q.  Captain,  what  is  the  customary  danger  signal 
on  the  Columbia  River?        A.  Pour  whistles. 

Q.  Four  whistles,  of  what  character? 

A.  Four  short  whistles  sounded  in  rapid  succes- 
sion. 

Q;.  How  did  they  correspond  with  the  four  whistles 
which  were  blown  by  the  "Kern"?     [146] 

A.  Very  good.  They  were  blown ;  there  was  four 
short  whistles  blown  in  rapid  succession. 

Q.  What  depth  of  water.  Captain,  if  you  know,  was 
there  between  the  "Kern"  and  the  Washington 
shore?        A.  There  was  sixty-five  feet. 

Q.  What  would  you  say  as  to  the  depth  of  water 
for  vessels  of  the  class  of  the  "Elder"? 
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A.  There  was  plenty  of  water. 

Q.  And  how  far  off  was  the  collision  from  the 
Washington  shore? 

A.  Well,  it  was  between  six  and  eight  hundred 
feet,  as  near  as  I  could  get  at  it.  I  never  measured 
it,  never  had  any  way  to  measure  it,  but  that  would 
be  my  judgment. 

Q.  How  close  could  a  steamer  like  the  "Elder"  run 
to  the  Washington  shore? 

A.  Well,  she  could  run  within  forty  feet  of  the 
Washington  shore. 

Q.  How  much  of  the  distance  between  you  and  the 
Washington  shore  was  channel  for  a  vessel  the  size 
of  the  ' '  Elder  "  ?        A.  Almost  the  entire  distance. 

Q.  What  was  the  character  of  the  night  ? 

A.  It  was  clear;  a  clear  night,  starlight. 

Mr.  CAMPBELL.— I  think  that  is  all,  just  now. 

Mr.  DENMAN. — Let  me  ask  just  one  question  be- 
fore we  adjourn. 

Cross-examination  by  Mr.  DENMAN. 

Qi  As  I  understand  it,  after  you  were  struck  the 
"Elder"  drove  your  around  about  ninety  degrees 
so  you  were  pointed  right  at  the  Washington  shore  ? 

A.  Almost  right  directly  at  the  Washington  shore, 
yes,  sir. 

Q.  And  that  was  from  pointing  straight  down- 
stream around     [147]     into  the  shore? 

A.  Yes,  sir. 

Q.  So  when  she  struck  you  you  were  pointed 
straight  downstream?        A.  Yes,  sir. 

Q.  So  when  the  manoeuver  was  over  you  were 
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pointed  in  to  the  Washington  shore  ?        A.  Yes,  sir. 

Mr.  DENMAN.— That  is  all. 

Mr.  CAMPBELL.— How  was  the  helm  at  that 
time  ?        A.  Hard  aport. 

Mr.  CAMPBELL.— Hard  aport. 

The  COURT.— Is  that  all  with  this  witness? 

Mr.  DENMAN.— Yes. 

The  COURT.— Very  well.  The  Court  'will  ad- 
journ until  to-morrow  morning,  10'  o'clock. 

Court  was  thereupon  adjourned  until  Tuesday, 
February  6th,  1912,  10  o'clock  A.  M.     [148] 

Testimony  of  J.  E.  Copeland,  for  Libelant 
(Recalled). 

Portland,  Ore.,  February  6,  1912,  10  A.  M. 

J.  E.  COPELAND,  recalled  by  libelant. 
Questions  by  Mr.  CAMPBELL : 

Captain,  was  any  damage  done  to  the  port  side  of 
the  ''Kern"?        A.  Yes,  sir. 

Ql  Will  you  describe  what  it  was  ? 

A.  The  port  side  of  the  "Kern"  on  the — well,  you 
might  say  forty  feet  abaft  midships,  was  crushed  by 
the  impact  as  she  came  between  the  barges  and  the 
^' Elder." 

Q.  Looking  at  Libelant's  Exhibit  1,  whereabouts 
on  the  port  side  was  it,  if  you  can  indicate  on  this 
exhibit  ? 

A.  Just  across  opposite  this  house ;  that  would  be 
about  there,  on  the  port  side. 

Q.  Opposite  which  house? 

A.  This  house,  this  deck-house  here.     It  would  be 
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right  along  here  on  the  port  side. 

Q.  Where  with  respect  to  the  rigging  ? 

A.  I  would  say  right  underneath  the  rigging ;  from 
the  rigging  aft,  this  way;  that  is  a  davit  here;  the 
davit  was  crushed  in  and  the  bulwark  on  this  side. 

COURT. — Better  make  some  mark  there  to  get  it 
in  the  record. 

A.  Beginning  from  the  rigging  and  running  aft 
on  the  port  side. 

Q.  You  put  your  "D"  on  the  starboard  side,  which 
corresponds  to  the  position  on  the  port  side. 

COURT. — This  is  the  injury  that  the  boat  received 
from  the  dredge? 

Mr.  CAMPBELL. — No,  from  the  scow;  when 
thrown  against  the  scow.     [149] 

COURT. — I  meant  scow,  tow. 

Mr.  CAMPBELL.— We  will  later  call  the  sur- 
veyors who  will  show  exactly  what  the  damage  was. 

A.  Beginning  from  there  and  running  aft,  the  bul- 
warks were  crushed  in  right  here  where  the  shrouds 
come  down  and  take  hold;  the  bulwarks  and  guard 
were  doubled  over  on  the  side. 

Q.  On  the  port  side? 

A.  On  the  port  side,  yes,  sir. 

Q.  And  what  did  that  damage  ? 

A.  It  was  from  being  slued  around  against  the 
barges  by  the  "Elder." 

Q.  Captain,  in  going  ahead  on  the  "Kern's"  en- 
gines in  which  way  would — if  the  helm  was  hard 
aport,  which  way  did  that  slue  the  stern,  if  at  all,  of 
the  "Kern"? 
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A.  Slue  the  "Kern"  downstream,  or  away  from 
the  ''Elder,"  and  the  bow  upstream. 

Q.  Which  way  with  respect  to  the  directions  of 
port  and  starboard?        A.  It  would  slue  it  port. 

Q.  Port?        A.  Downstream. 

Mr.  FULTON.— Slue  the  stem  to  port. 

A.  Stern  to  port. 

Mr.  FULTON.— And  the  bow  to  starboard? 

A.  Yes,  sir. 

Q.  Which  way  would  that  be  with  respect  to  the 
''Elder"? 

A.  It  would  be  away  from  the  "Elder." 

Q.  Can  you  just  show  the  Court  by  means  of  these 
models  just  what  you  mean? 

A.  The  "Elder"  in  going  down  the  stream  was  in 
a  position  like  [150]  this,  your  Honor,  and  the 
helm  of  the  "Kern"  was  to  port — would  have  a 
tendency  to  throw  her  in  this  condition,  you  see; 
throw  her  around  in  this  condition,  as  she  moved  her 
head  away  from  the  "Elder";  if  the  stem  was  here, 
to  throw  her  from  the  "Elder"  and  move  in  this 
direction. 

Q.  How  far,  in  your  judgment,  did  the  "Kern"  go 
ahead  in  working  her  engine  ? 

COURT. — He  answered  that  yesterday — forty 
feet. 

A.  I  don't  think  it  would  exceed  forty  feet. 

Q.  Where  were  you  when  you  first  saw  the 
"Elder"? 

A.  I  was  standing  in  the  pilot-house,  on  the  star- 
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board  side  of  the  pilot-house,  looking  out  the  star- 
Board  door. 

Q.  If  you  had  been  master  of  the  steamer  ' '  Kern, ' ' 
or  if  you  had  been  in  charge  of  the  navigation  of  the 
"Kern,"  what  would  you  have  done? 

'A.  I  should  have  blown  four  whistles,  the  danger 
signal. 

Q.  What  would  you  have  done  with  reference  to  the 
maintaining  of  the  position  of  the  "Kern"  as  she  was 
then! 

A.  I  should  certainly  have  turned  her  head  under 
full  steam. 

Q.  How  would  you  have  put  your  helm? 

A.  Aport. 

Q.  Why  would  you  have  done  that? 

A.  In  order  to  get  out  of  the  way  of  the  ' '  Elder. ' ' 

Q.  Did  you  hear — you  didn  't  hear  the  testimony  of 
the  master —        A.  No.  sir. 

Q.  — of  the  "Kern's"  master  here — ^the  pilot? 

A.  No,  sir. 

Q.  The  pilot  testified  that  when  the  "Elder"  blew 
her  first  whistle  she  was  this  side  of  Cooper's  Point 
and  was  headed  for  him,  showing  all  three  lights, 
that  is  her  starboard  light,  her  port  [151]  light, 
and  her  headlight.  What  would  you  have  done  with 
the  "Kern"  at  that  time  if  you  had  been  in  charge  of 
her  navigation  ? 

Mr.  DENMAN. — I  submit  this  is  not  proper  exam- 
ination. That  is  a  matter  for  the  Court  to  determine. 
This  man  was  not  in  charge  of  the  vessel.  What  he 
would  have  done  has  nothing  to  do  with  what  the  man 
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himself  in  charge  did  do.     It  is  for  him  to  explain 

his  reason,  motives  and  purposes.     This,  I  think,  is 

entirely  irrelevant  and  calling  for  the  opinion  of  the 

witness. 

COURT. — This  man  is  an  expert. 

Mr.  CAMPBELL.— Calling  for  the  opinion  of  an 
expert,  if  the  Court  please,  as  to  navigation. 

COURT. — I  think  I  will  allow  it  in  on  that  ground. 

A.  I  should  have  done  just  as  the  pilot  did.  I 
should  have  blown  the  four  whistles  and  tried  to  get 
out  of  the  way. 

Q.  Captain,  if  the  ''Kern"  had  succeeded  in  get- 
ting out  of  the  way,  with  the  "Elder"  headed  as  she 
was  when  you  first  saw  her,  what,  in  your  judgment, 
would  have  been  the  result! 

A.  She  would  have  struck  the  barges. 

COURT.— What  is  the  object  of  that?  To  show 
that  the  "Elder"  would  have  sustained  serious  dam- 
age? 

Mr.  WOOD. — Yes,  your  Honor,  the  idea  is  to  show 
that  his  danger  whistle  would  not  only  have  regard 
for  the  "Kern's"  safety,  but  for  the  "Elder's,"  as 
well.  Here  were  three  barges,  loaded  with  stone, 
floating  in  there. 

Mr.  DENMAN. — We  were  not  asking  to  go  on  that 
side ;  we  were  asking  to  go  on  the  other  side. 

Mr.  CAMPBELL. — That  is  a  different  question, 
Mr.  Denman,  entirely. 

Mr.  DENMAN. — You  called  us  to  go  right  on  the 
side  of  the  vessel  where  you  had  the  barges.     [152] 

Mr.  CAMPBELL. — There  is  no  evidence  in  the 
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record  of  that,  so  far. 

Mr.  DENMAN. — We  will  show  when  you  get 
through  with  this  witness. 

Q.  When  you  first  saw  the  "Elder,"  Captain, 
what  position  did  she  occupy  with  respect  to  the 
"Kern"? 

Mr.  FULTON.— We  went  over  that  yesterday.  He 
said  she  was  coming  right  at  her,  amidships. 

COURT.— I  think  we  went  over  that. 

Q.  What  did  you  mean  when  you  said  "coming 
right  at  her  amidships"? 

A.  May  I  show  by  the  models  here? 

■Q.  Yes.  Record  it  on  the  paper  if  you  will,  so 
we  may  have  a  permanent  record  of  it. 

A.  When  I  first  saw  the  "Elder"  she  was  nearly 
in  this  position,  heading,  you  see,  just  about  for  our 
amidships  here.  In  looking  out  the  starboard  side 
I  could  look  back  and  see  all  three  of  her  lights  burn- 
ing; as  she  got  down  to  the  head,  just  about  where 
amidships  would  strike  us,  about  this  condition  had 
we  remaiued  where  we  were,  but  when  the  pilot  gave 
the  blast  to  go  ahead — 

iQ.  Just  a  moment.  I  want  you  to  place  the  models 
so  as  to  show  the  position  of  the  vessels  when  you 
first  saw  them. 

A.  Of  course,  we  would  consider  this  forty  feet 
away  here;  if  you  consider  this  forty  feet,  that  was 
my  judgment;  of  course,  it  might  have  been  nearer, 
might  have  been  farther.  The  distances  I  am  not 
able  to  judge,  but  you  see  that  headed  just  about 
amidships,  and  looking  out  the  starboard  side  of  the 
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pilot-house  here  I  could  see  both  sidelights  and  her 

mast  light.     That  was  her  position  when  I  looked  out. 

[153J 

Mr.  FULTON. — That  was  before  you  put  the 
power  on,  was  it  ? 

A.  No,  the  power  was  on  at  that  time. 

Mr.  DENMAN. — Just  put  on,  wasn't  it? 

A.  Just  before  I  looked  out,  yes,  sir. 

Mr.  DENMAN.— Just  on? 

A.  Probably  been  on  a  second  or  two. 

Mr.  DENMAN. — Probably  been  on  a  second  or 
two.  Couldn't  have  moved  any  in  that  time — at  a 
standstill. 

A.  As  soon  as  a  vessel  of  that  description  turns  a 
wheel  she  begins  to  slue  almost  immediately;  even 
before  she  starts  ahead  she  will  begin  to  slue,  because 
the  power  pulls  on  that  rudder  or  wheel. 

Q.  What  do  you  mean  when  you  say  the  vessel  be- 
gins to  slue  ?        A.  She  will  begin  to  turn  this  way. 

Q.  Which  direction? 

A.  Downstream;  the  stem  downstream,  which 
would  be  port.  Her  stern  immediately  began  to 
swing  to  port  as  soon  as  the  wheel  began  to  turn. 

Q.  Now,  Captain,  after  her  engines  were  working, 
in  what  position  did"  the ' '  Kern ' '  turn  ?  Show  by  the 
^'Kern's"  model. 

A.  She  turned  that  way.  Her  stern  to  port  and 
her  bow  to  starboard,  in  that  position.  More  to- 
ward— so  it  seemed  toward  the  Washington  shore  all 
the  time. 

Q.  As  shown  by  the  dotted  line  which  I  now  draw  ? 
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A.  Yes,  sir. 

Q.  Did  she  simply  turn,  or  what  did  she  do? 

A.  For  an  instant  she  would,  after  she  began  to 
get  under  way,  she  would  move  slowly  ahead,  very 
slowly,  because  you  understand  there  was  a  line  out 
here,  leading  to  this  barge,  which  would  retard  her 
headway  considerably.     [154] 

Q.  That  is  the  barge  on  the  port  side? 

A.  Yes.  It  would  retard  the  "Kern's"  headway 
considerably  and  she  wouldn't  get  under  headway 
very  rapidly  on  account  of  the  line  that  holds  the 
barges. 

Q.  I  understood  you  to  say  she  would  move  on  the 
dotted  line. 

Q.  She  would  move  ahead,  a  little,  yes,  until  the 
line  came  tight. 

Mr.  CAMPBELL.— I  will  offer  this  drawing  in 
evidence,  if  the  Court  please. 

(Marked  "Libelant's  Ex.  9.") 

Q.  Captain,  where,  in  your  judgment  would  the 
"Elder"  have  hit  the  "Kern"  if  she  had  not  moved? 

A.  About  this  way;  if  the  "Kern"  had  not  moved 
she  would  have  struck  her  here. 

COURT. — ^Mark  it  on  the  original. 

Q.  Mark  with  the  letter  "E." 

(Witness  does  so.) 

Mr.  DENMAN.— Now,  this  letter  "E"  refers  to 
the  point  on  the  solid  line,  not  the  dotted  line  ? 

A.  On  the  solid  line,  yes,  sir.  If  the  "Kern"  had 
not  moved  or  slued  around,  there,  in  my  judgment, 
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is  where  the  ''Elder"  would  have  struck  her,  and  she 

come  straight  ahead. 

Qi.  Captain,  referring  to  Exhibit  4,  when  the 
steamers  come  down  the  channel,  passing  Waterf ord 
Light,  and  past  Cooper's  Point,  which  side  of  Puget 
Island  do  they  pass? 

A.  Which  side  of  Puget  Island — ^pass  on  the 
Oregon  side  of  Puget  Island. 

Q.  That  is  the  lower  side,  as  shown  on  the  chart. 

Cross-examination. 
Questions  by  Mr.  DENMAN: 

Captain  Copeland,  you  have  been  a  pilot  on  these 
waters,  have  you  ?     [155]         A.  Yes,  sir. 

Q.  What  credentials  have  you  held? 

A.  I  have  held  master  and  pilot's  license  for  the 
Columbia  River  and  its  tributaries. 

Q.  Were  you  ever  on  the  ''Elder"? 

A.  No,  sir.  I  have  been  aboard  the  "Elder,"  but 
have  never  handled  her. 

Q.  What  sort  of  a  wheel  has  she,  left-hand  or  right- 
fiand  wheel?        A.  She  has  a  left-hand  wheel. 

Q:.  What  is  the  effect  of  reversing  with  a  left-hand 
wheel  when  you  are  going  ahead  ten  or  twelve  knots 
an  hour  ? 

A.  Well,  it  would  have  the  effect  of  throwing  her 
stern  starboard. 

Q.  And  her  head  to  port?        A.  Yes,  sir. 

Q.  So  that  after  you  begin  to  reverse  and  while  she 
is  still  going  ahead  with  her  momentum,  the  tendency 
would  be  for  her  to  go  over  to  her  left  or  port  ? 

A.  Yes. 
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Q.  Now,  that  is  practically  universal  with  left- 
hand  wheels,  isn't  it?        A.  Sir? 

Q.  That  is  practically  universal  with  left-hand 
wheels,  isn't  it?        A.  Yes,  sir. 

Qi.  Is  the  rudder  of  very  much  use  on  a  steam  ves- 
sel when  you  are  reversing,  but  still  going  ahead 
under  your  momentum  ? 

A.  The  rudder  would  be  of  use  in  going  ahead 
only;  not  in  backing  up.  After  the  vessel  gets  way 
on  her  backing,  then  the  rudder  is  of  no  use. 

Q.  I  mean  even  when  going  ahead  it  isn't  of  very 
much  use,  is  it?     [156] 

A.  Yes,  if  the  vessel  is  moving  ahead  at  the  rate 
of  ten  or  twelve  knots  an  hour  it  would  have  a  ten- 
dency to  slue  her  stern,  even  though  the  vessel  was 
working  back. 

Q.  What  I  want  to  ask  you,  as  an  expert,  is:  I 
imderstand  that  nearly  all  your  profession  is  agreed 
on  this — that  the  result  of  the  disturbance  created 
by  the  reversing  at  the  stem  when  the  vessel  is 
going  ahead  is  to  diminish  the  power  of  the  rudder 
very  strongly,  so  it  has  comparatively  little  effi- 
ciency. 

A.  Yes,  it  would  not  have  very  much  effect,  of 
course,  but  still  if  a  vessel  was  moving  ahead  at  the 
rate  of  ten  or  twelve  knots  it  would  have  some  effect 
still. 

Q.  Have  some  effect  still?  A.  Yes,  sir. 

Q.  Now,  let  me  ask  you  this  question:  How  much 
distance  would  the  "Elder"  have  to  travel  to  turn 
completely  around? 
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A.  How  much  distance  would  she  have  to  travel  to 
turn  completely  around,  had  the  helm  been  hard 
over,  do  you  mean? 

Q.  Yes. 

A.  Well,  that  is  pretty  hard  to  say.  Just  make 
a  complete — 

Q.  I  know,  presuming  she  is  going  ten  knots. 

A.  Yes,  going  ten  knots  ahead.  I  couldn't — it 
would  be  pretty  hard  to  tell  just  how  far  she  would 
travel;  travelling  in  a  circle,  of  course,  with  her  helm 
hard  over,  she  would  not  travel  as  fast  as  she  would 
straight  ahead — 

Mr.  WOOD. — You  don't  suppose  reversing? 

Q.  Oh,  no,  going  straight  ahead.  Has  the  power 
on  and  going  straight  ahead;  how  far  would  she 
travel  in  turning  a  complete  circle? 

A.  I  should  judge  at  least  a  mile.     [157] 

Q.  At  least  a  mile?        A.  Yes. 

Q.  That  is,  the  circle  would  be  a  mile  around? 

A.  Yes,  sir.  That  is,  if  she  was  under  way,  run- 
ning ahead  full  steam,  and  then  you  put  the  helm 
hard  over? 

Q.  Yes. 

A.  I  would  judge  she  would  travel  in  a  circle  at 
least  a  mile. 

Q.  That  is  to  bring  her  back  to  the  point? 

A.  Yes,  sir. 

Q.  Now,  let  me  ask  you :  Suppose  your  course  lies 
straight  ahead  and  you  put  the  helm  of  the  "Elder" 
hard  over  to  port ;  how  much  would  vshe  turn  to  star- 
board in  running  five  hundred  feet? 
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A.  Probably  the  length  of  her. 

Q.  That  is  three  hundred  feet  to  the  starboard? 

A.  I  don't  think  she  is  three  hundred  feet  long,  is 
she?    Probably  two  hundred  feet. 

Mr.  FULTON. — She  is  over  two  hundred  feet.  I 
think  in  the  neighborhood  of  two  hundred  and  fifty. 

A.  I  don't  know  just  how  long  she  is. 

Mr.  FULTON.— (To  the  Pilot.)     What  is  it? 

PILOT.— Two  hundred  and  fifty. 

Mr.  FULTON.— Two  hundred  and  fifty  feet,  the 
pilot  says. 

Q.  Suppose  you  double  the  distance.  Suppose  go- 
ing a  certain  course  with  the  boat's  helm  hard  aport 
and  you  run  one  thousand  feet,  how  much  will  she 
turn  off  the  course  ? 

A.  That  is  pretty  hard  to  tell,  because  when  you 
put  the  vessel's  stem  hard  over  she  slows  up.  She 
doesn't  run  full  speed.  Besides  that,  the  water 
has  all  the  effect  on  one  bow,  and  it  has  a  tendency 
to  slow  the  vessel.     It  is  pretty  hard  to  tell. 

Q.  It  would  be  a  great  deal  more  than  two  hundred 
feet,  of  course,  in  that  time.     [158] 

A.  Yes,  it  would  be  more  than  two  hundred  feet. 

Q.  Possibly  four  hundred  feet?        A.  Likely. 

Q.  You  wouldn't  want  to  contradict  our  experts, 
if  they  were  to  testify  that  way  ? 

A.  No,  I  would  not  undertake  to  contradict  an 
expert  on  that;  because  I  never  tried  it. 

Q.  Well,  you  have  no  doubt  in  your  mind,  though, 
that  if  a  man  had  five  hundred  feet  to  travel  and  he 
was  going  at  the  rate  of  ten  or  twelve  knots,  that 
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he  could  throw  his  boat  over  a  couple  of  hundi'cd 

feet  in  this  five  hundred  feet  % 

A.  He  ought  to  be  able  to  throw  it  over  that  far. 

Q.  Who  did  you  have  on  the  "Kern"  that  night f 

A.  What  did  we  have  on  the  ''Kem"? 

Q.  Whom  did  you  have — what  men. 

A.  Captain  Moran,  the  pilot;  Ed  Anderson  as 
mate,  and  C.  W.  Spaulding  as  Chief  Engineer,  Hans 
Jensen,  Assistant  Engineer,  four  sailors. 

Q.  What  were  the  names  of  the  sailors'? 

A.  Let's  see;  there  was  Paul  Lipp,  Arne  Ameson, 
Mike  Nimm — I  believe  I  have  forgotten  the  other 
sailor's  name. 

Q.  Who  were  on  deck  at  that  timet 

A.  All  the  sailors,  and  the  mate  was  on  deck. 

Q.  That  is  Anderson?        A.  Yes,  sir. 

Q.  He  was  the  chief  officer  in  charge  at  that  timel 

A.  Yes,  sir,  he  was  in  charge  of  the  deck.  Be- 
sides this,  there  were  two  firemen,  two  oilers,  and 
the  messboy,  and  the  cook. 

Q.  They  weren't  out  on  deck? 

A.  They  were  not  on  deck.     [159] 

Q.  Now,  do  you  recollect  testifying  before  the 
United  States  Inspectors  that  before  you  applied 
any  power — I  will  find  the  exact  place  in  a  minute, 
but  I  think  you  will  recall  the  testimony — before 
you  applied  any  power  on  the  ''Kern"  she  was 
pointing  a  little  towards  the  Oregon  shore,  and  that 
the  effect  of  applying  your  power  was  to  make  her 
point  straight  up  and  down  the  stream  ?  Do  you  re- 
call that  testimony? 


174  Charles  P.  Doe  vs. 

(Testimony  of  J.  E.  Copeland.) 

A.  No,  sir,  not  that  I  gave. 

Q.  I  will  recall  it  to  you.  Page  19,  the  Captain — 
"He  came  on  deck  at  about  ten  minutes  past  twelve, 
and  of  course  practically  took  charge  of  the  boat.  I 
was  on  deck  sometime  afterwards,  a  few  minutes 
afterwards.  Q.  Now,  how  was  the  helm  of  the 
*Kem'  at  the  time?  A.  When  I  got  into  the 
pilot-house  the  helm  w^as  hard  aport.  Q.  Hard  to 
port?  A.  Yes,  sir.  Q.  That  would  send  her" — 
Senator  Fulton  was  asking — "That  would  send  her 
across  the  channel — " 

Mr.  WOOD. — Is  this  the  testimony  before  the  In- 
spectors? 

Mr.  DENMAN.— Yes. 

Q.  (Continued.)  "That  would  send  her  across 
the  channel  towards  the  north  bank  or  the  Wash- 
ington shore.'* 

A.  That  is  right,  but  you  said — 

Q.  One  moment.  That  was  the  question  to  you. 
The  answer  is,  "Well,  it  would  swing  her  straight. 
She  was  a  little,  might  have  been  just  a  little  bit 
thwartships  of  the  channel  and  by  putting  the  helm 
hard  to  port  would  swing  her  directly  up  and  down  the 
channel  or  swing  it  toward  the  Washington  shore" 
So  that  the  result  of  that  testimony,  is  it  not — I  am 
asking  you — that  it  would  swing  her  toward  the 
Washington  shore,  and  finally  get  her  straight  up 
and  down  in  the  channel. 

A.  Yes,  but  you  said  the  Oregon  shore  a  moment 
ago.     [160] 

Q.  It  must  have  been  pointing  to  the  Oregon  shore 
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if  by  putting  the  helm  hard  aport  it  would  swing  her 

straight  up  and  down  the  channel — must  it  nof? 

A.  Not  necessarily.    You  understand — 

Q.  One  moment,  I  will  disclose  my  ignorance  when 
we  get  further  along.  Now,  you  say  that  the  effect 
of  applying  a  power  would  be  to  throw  her  head  to 
the  right?        A.  Yes,  sir,  to  the  Washington  shore. 

Q.  I  am  going  to  ask  this  question  again.  I  am 
asking  if  it  is  not  true  f        A.  All  right. 

Q.  The  effect  of  applying  your  power  is  to  throw 
your  head  to  the  right,  is  it  not?        A.  Yes,  sir. 

Q.  Now,  if  the  result  of  applying  that  power  would 
make  her  head  straight  up  and  down  the  stream,  she 
must  have  been  to  the  left,  must  she  not? 

A.  Well,  she  might  have  been  to  the  left.  You  see 
the  stream  makes  a  bend  there.  You  understand 
the  stream  makes  a  little  bend  there,  before  we  go 
vStraight  down,  across  to  the  Oregon  shore. 

Q.  Let's  see  what  that  bend  is. 

A.  Well,  a  very  sUght  bend,  you  see.  (Illustra- 
ting on  Libelant's  Ex.  4.)  You  see,  we  were  out 
here,  down  this  way;  then  we  would  necessarily  have 
to  come  down  through  here  and  come  across  here, 
this  way. 

Q.  So  if  you  were  pointing  straight  down  the 
channel  you  would  be  pointing  toward  the  Oregon 
shore,  would  you  not? 

A.  Well,  might  be  pointing  a  little  towards  the 
Oregon  shore  at  that  place.     [161] 

Q.  Then  when  you  said,  "It  would  swing  her 
straight.     She  was  a  little,  might  have  been  just  a 
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little  bit  thwartships  of  the  channel,  and  by  putting 
the  helm  hard  to  port  would  swing  her  directly  up 
and  down  the  channel" — when  you  said  "thwart- 
ships  of  the  channel,"  you  must  have  meant  that  she 
was  thwartships  towards  the  Oregon  shore,  mustn't 
youl        A.  No,  sir,  I  don't  think  so. 

Q.  Then  how  could  you,  swinging  her  head  to  the 
right,  swing  her  up  and  down  the  channel  unless 
when  she  had  previously  been  thwartships  she  was 
pointing  to  the  Oregon  shore  1 

A.  Does  that  evidence  say  up  and  down  the  chan- 
nel? 

Q.  It  does.  I  will  read  it  again.  "She  was  a  lit- 
tle, might  have  been  just  a  little  bit  thwartships  of 
the  channel,  and  by  putting  the  helm  hard  to  port" — 
which  you  say  would  swing  her  in  this  direction. 
(Indicating.)         A.  Yes,  sir. 

Q.  (Continues  reading.)  "Would  swing  her  up 
and  down  the  channel." 

A.  If  that  was  her  position  that  is  what  it  would 
do. 

Q.  This  is  what  you  testified  before  the  Inspec- 
tors, is  it  not?        A.  To  the  best — 

Mr.  CAMPBELL. — I  think  you  should  read  the 
whole  answer. 

Mr.  DENMAN.— I  read  it  all  the  first  time. 

Mr.  CAMPBELL.— But  you  didn't  read  it  all  the 
second  time.     I  think  you  should  read  it  all. 

Q.  Of  course  in  going  over,  you  would  be  going 
over  from  the  Oregon  to  the  Washington  shore, 
wouldn't  you?    But  your  testimony  is  that  it  would 
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swing  her  straight  up  and  down  the  channel;  she 
would  be  going  from  the  Oregon  shore  to  the  center 
of  the  channel.     That  is  correct "? 

A.  That  would  be  correct,  if  that  is  the  evidence. 
[162] 

Q.  Now,  I  have  Libelant's  Exhibit  9  before  me, 
and  I  see  here  that  you  have  drawn  the  relative  po- 
sition of  the  "Elder"  and  the  "Kern"  in  the  solid 
lines,  before  the  "Kern"  had  moved.  That  is  cor- 
rect, is  it  not?        A.  Yes,  sir. 

Q,  Now,  where,  you  usually  had  met  these  others 
about  at  Eureka,  had  you  not"? 

A.  No,  not  usually.  We  were  just  as  liable  to  meet 
her  at  Waterford  Light  as  at  Eureka.  We  met 
along  there  within  two  or  three  miles  of  that  place 
most  any  place.  We  had  no  regular  place  of  meet- 
ing. We  went  until  the  boats  met.  Sometimes 
went  as  far  up  as  Stella. 

Q.  As  a  matter  of  fact,  you  hadn't  met  at  this  place 
for  some  time.  You  had  been  meeting  somewhere 
else? 

A.  No,  I  don't  think  so.  I  think  we  had  met  there 
regularly  for  three  or  four  nights. 

Q.  At  that  place?        A.  Yes,  sir. 

Q.  You  testified  otherwise,  I  think,  Captain.  I 
will  look  it  over. 

A.  Of  course,  if  I  had  my  log-book  here  I  could 
tell  exactly,  but  the  log-book  went  down  with  the 
boat.  But  to  the  best  of  my  knowledge  we  had  been 
meeting  along  there  for  several  nights. 

COURT.— Was  the  log-book  lost? 
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A.  Yes,  sir;  lost  with  the  boat. 

Q.  How  was  this  combination  of  tug  and  barges 
located  with  reference  to  the  middle  of  the  channel 
at  that  point  that  night  ? 

A.  They  were  a  little  on — just  on  the  out  edge  of 
the  channel  I  presume,  if  you  could  define  the  chan- 
nel. There  is  really  no  defined  channel  at  that  place 
— deep  water  clear  across  [163]  the  river,  but  we 
were  sunk  in  sixty-five  feet  of  water,  if  I  remember 
correctly,  and  in  sounding  two  hundred  feet  from 
the  stern  of  the  "Kern"  out  toward  the  Oregon 
shore,  in  two  hundred  feet  it  ran  from  sixty-five  feet 
to  forty-five — up  to  forty-five. 

Q.  Well,  forty-five  feet  of  water  is  plenty  of  water 
for  anything  coming  in  this?        A.  Yes,  sir. 

Q.  Then  you  were  exactly,  or  nearly  exactly,  or 
just  exactly  in  the  fairway  of  where  the  ships  run? 

A.  No,  we  were  outside.  Were  a  little  outside  of 
where  the  ships  usually  run. 

COURT.— To  the  south? 

A.  To  the  southerly,  toward  the  Oregon  shore. 

Q.  Now,  Captain  Copeland,  don't  you  recall  testi- 
fying before  the  United  States  Inspectors  as  follows: 
The  same  question  was  put  to  you  T  have  just  put  to 
you.  ''How  were  you  located  with  reference  to  the 
middle  of  the  channel  at  that  point  that  night.  A. 
I  think,  Senator,  we  were  just  exactly,  nearly 
exactly  in  the  fairway  of  where  the  ships  ran." 

A.  Well,  the  ships  ran  clear  across  there,  you  un- 
derstand. 

Q.  One  moment,  let  me  put  the  whole  statement  in. 
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A.  Very  well. 

Q.  (Continues  reading.)  "They  usually  run  just 
about  as  nearly  as  I  could  tell,  about  eight  hundred 
feet  off  shore  there;  that  is,  some  of  them  do;  some 
of  them  run  closer;  some  of  them  further  out." 

A.  Yes,  sir. 

Q.  (Continues  reading.)  "We  don't  all  run  quite 
the  same  place  there;  the  water  is  very  deep  and 
there  is  room  enough  for  them  [164]  to  run  al- 
most any  place."        A.  Yes,  sir. 

Q.  (Continues  reading.)  "You  were  practically 
then  in  the  fairway?  A.  I  was  practically  in  the 
fairway,  yes.  I  think  about  where  all  the  ships  aim 
to  run."  Now,  you  remember  testifying  to  that, 
don't  you? 

A.  I  remember  testifying  to  that,  yes,  sir,  and 
after — may  I  make  a  statement  ? 

Q.  Yes. 

A.  After  having  made  the  testimony,  I  did  the 
soimding.  I  had  never  sounded  the  channel  at  that 
place  before,  and  I  found  that  we  were  just  at  the 
out  edge  of  where  the  sands  begin  to  rise  to  over 
toward  the  Oregon  shore.  After  I  made  the  sound- 
ings— 

Q.  You  didn't  have  to  sound  to  tell  where  the 
ships  had  been  running  before  that? 

A.  Pretty  hard  to  tell  just  exactly  where  they 
ran;  of  course  they  may  run  in  a  little  ways;  they 
may  run  out  at  that  place,  but  there  is  no  range  to 
run  on.     No  lights  to  run  on  there. 

Q.  But  coming  around  from  the  two  curves,  they 
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take  the  shortest  route,  don't  they? 

A.  No,  if  they  took  the  shortest  route,  they  would 
run  in  close  to  the  Washington  shore. 

Q.  I  mean  as  short  as  practicable?        A.  Oh,  yes. 

Q.  So  when  speaking  of  the  fairway  of  ships,  you 
are  speaking  of  the  fairway  with  reference  to  the 
ordinary  course  of  commerce  on  the  stream,  weren't 
you?        A.  Yes. 

Q.  And  that  was  directly  in  the  fairway  of  the 
ordinary  commerce  of  the  stream — the  usual  course 
vessels  take  to  go  up  the  river  and  the  shortest  dis- 
tance.    That  is  correct,  isn't  it?     [165] 

A.  In  a  way,  I  suppose  it  is. 

Q.  What  way  is  it  not  correct? 

A.  Because  they  are  liable  to  run  any  place  in  that 
place.  There  is  no  defined  channel  there;  we  have 
no  defined  channel  at  that  place.  No  range  by  which 
ships — 

Q.  I  am  not  talking  about  the  chalmel,  I  am  talk- 
ing about  the  fairway. 

A.  The  fairway  is  the  channel. 

Q.  Take  a  big  harbor,  where  there  is  no  question 
about  depth  at  all;  the  fairway  is  the  regular  route. 

A.  Then  if  there  is  no  question  about  the  depth, 
that  would  be  channel  all  over  the  river. 

Q.  There  is  no  question  of  depth  between  these 
two  shores;  you  could  travel  anywhere  there, 
couldn't  you? 

A.  If  a  vessel  didn't  draw  over  thirty  feet  she 
could  go  anywhere. 

Q.  Have  you  any  vessels  on  this  stream  drawing 
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over  thirty  feet"?        A.  Not  that  I  know  of. 

Q.  You  never  heard  of  any?        A.  No,  sir. 

Q.  A  vessel  could  travel  anywhere  between  these 
two  shores?        A.  Practically. 

Q.  When  you  speak  of  the  fairway  on  this  you 
don't  have  reference  to  the  depth  of  the  water  but 
have  reference  to  the  lines  of  travel,  don't  you? 

A.  Yes,  a  person  would  have  reference  to  lines  of 
travel,  but  there  is  eight  hundred  feet  in  which  they 
may  travel  in  that  place  and  do  travel  in  that  place. 

Q.  There  are  four  thousand  feet  in  which  you 
could  travel  in  that  place?     [166] 

A.  I  don't  know  if  that  wide. 

Q.  Over  three  thousand  feet?        A.  Yes,  sir. 

Q.  So  when  you  speak  of  fairway  you  have  refer- 
ence to  the  route  taken  by  the  vessels  and  not  depth 
of  water?        A.  Yes. 

COURT. — Do  ships  run  on  a  course  as  they  pass 
that  point? 

A.  Do  they  run  on  a  course? 

COURT.— Yes. 

A.  No,  sir — well,  some  vessels  do  and  some  vessels 
do  not;  I  don't  know  the  compass  course. 

COURT. — I  had  a  case  once  before  where  the  ship 
was  running  on  a  course  and  it  made  Waterford 
Light  one  of  its  points. 

A.  We  do  that  in  a  fog;  yes,  sir.  We  would  make 
Waterford  —  make  Cooper's  Point  light  about 
abreast  of  Waterford  Light.  You  understand,  your 
Honor,  there  is  something  of  a  curve  between  the 
two  lights  and  in  running — I  make  two  courses,  in 
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running  a  course  there,  in  order  to  bring  me  abreast 
of  Waterford  Light  and  close  enough  to  Waterford 
Light  that  I  may  be  able  to  see  the  light  when  I  get 
abreast  of  it. 

COURT. — What  is  the  course  at  the  point  where 
the  collision  occurred? 

A.  I  presume  most  everybody  has  a  course,  but 
you  understand  the  compasses  don't  inin  the  same; 
one  compass  may  run  a  quarter  off  or  a  half  off  to 
what  another  compass  will. 

COURT. — Do  you  have  a  course  to  run  down 
there? 

A.  Yes,  sir. 

COURT. — How  near  does  your  course  come  to 
where  this  collision  occurred? 

A.  Just  on  the  inside  of  the  line  there.  It  would 
bring —  [167]  well,  probably  three  hundred  feet 
inside  where  the  collision  occurred. 

COURT. — That  is  towards  the  Washington  shore  ? 

A.  That  is  towards  the  Washington  shore,  yes,  sir. 

COURT.— That  is  your  course? 

A.  That  is  my  course. 

COURT.— Do  you  know  the  "Elder's"  course? 

A.  No,  sir. 

COURT. — What  was  the  course  of  ships  generally  ? 

A.  No,  sir;  I  could  not  tell,  because  I  have  never 
piloted  any  of  these  deep  sea  vessels. 

Q.  Of  course,  you  meant  it  when  you  said  before 
the  Inspectors  that  your  vessel  was  right  in  the  fair- 
way at  the  time  ? 

A.  Of  course,  I  meant  what  I  said.     I  meant  the 
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vessel  was  in  a  place  where  any  vessel  could  run. 

Q.  Well,  now,  you  say  ''any  vessel  could  run." 

A.  Any  vessel  that  plies  these  waters  could  run 
where  I  was. 

Q.  Well,  isn  't  that  really  where  they  aim  to  run  ? 

A.  I  don't  know  about  that  now,  whether  they  aim 
to  run  in  that  one  particular  place  or  not,  because 
I  have  seen  them  much  closer  to  the  Washington 
shore,  and  I  don't  know  that  I  ever  saw  them  any 
farther  out. 

Q.  Now,  do  you  remember  your  answer  as  follows : 
"I  was  practically  in  the  fairway.  Yes,  I  think 
about  where  all  the  ships  aim  to  run"? 

A.  Probably.     I  have  seen  them  much  closer. 

Q.  Then  you  did  say  you  were  just  where  the  ships 
aimed  to  run  ?        A.  To  the  best  of  my  knowledge. 

Q.  Then  you  were  not  a  little  ways  out  of  it,  were 
youf  [168]  You  were  in  it,  just  where  they  aim  to 
run.     That  is  correct,  isn't  it? 

A.  So  far  as  I  know.  I  said  a  moment  ago  I  had 
never  piloted  any  of  these  deep  water  vessels,  except 
when  a  pilot  was  along  with  us. 

Q.  You  see.  Captain  Copeland,  I  asked  you  if  you 
thought  that  was  where  the  ships  aimed  to  run.  You 
said  no.  I  now  ask  you  whether  that  was  to  testi- 
mony you  gave.  You  say  yes.  I  want  to  know 
which  you  mean. 

A.  Well,  you  misunderstand.  I  tried  to  explain 
to  you  they  don't  run  in  the  same  place  all  the  time, 
and  I  think  I  said  so  before  the  Inspectors.     If  I 
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didn't  it  was  an  oversight,  because  it  was  the  inten- 
tion. 

Q'.  Now,  you  said,  "They  usually  run,  just  about 
as  nearly  as  I  could  tell,  about  eight  hundred  feet  off 
shore  there,  that  is  some  of  them  do.  Some  of  them 
run  closer  and  some  of  them  farther  out." 

A.  That  is  what  I  said  now. 

Q.  Now,  it  would  have  been  perfectly  safe  and 
secure  for  you  to  have  run  the  barges,  for  the  purpose 
of  exchange,  half  a  mile  from  the  Washington  shore 
that  night,  wouldn  't  it  ?        A.  Oh,  I  think  so,  yes. 

Q.  The  weather  was  perfectly  still,  wasn't  it, 
practically  ^        A.  I  think  so. 

Q.  I  mean  there  was  no  current  f 

A.  There  was  no  current  to  speak  of. 

Ql  Now,  you  say.  Captain,  that  you  had  been — that 
it  was  your  custom  to — that  before  that  you  had  been 
exchanging  these  barges  at  this  point  in  the  river  or 
about  this  point  in  the  river.     [169] 

A.  Yes,  we  had  exchanged  there  a  good  many  times. 

Q.  I  mean  about  this  time  when  this  thing  oc- 
curred.       A.  Yes,  sir. 

Q.  Before  the  United  States  Engineers :  ' '  You  say 
that  you  have  usually  made  up  or  exchanged  tows  in 
that  vicinity  1  A.  In  that  vicinity,  yes.  Sometimes 
higher  up,  occasionally  lower  down.  Not  very  often 
lower  down,  more  times  higher  up.  Q:  As  a  rule, 
higher  up?    A.  Yes,  as  a  rule.     Q.  At  what  point? 

A.  Well,  for  I  think  six  or  seven  trips  right  in  suc- 
cession, we  didn't  vary  a  half  a  mile  from  Eureka, 
which  is  about  two  miles  higher  up  than  where  we 
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met  on  the  night  of  the  18th — or  the  morning  of  the 

18th."    Do  you  remember  that  testimony? 

A.  Yes,  sir. 

Q.  Well,  then,  you  had  been,  just  preceding  that, 
been  exchanging  these  barges  at  this  point  ? 

Mr.  CAMPBELL. — We  submit  that  the  testimony 
does  not  state  anything  of  that  kind,  if  the  Court 
please. 

COURT. — Let  me  ask  a  question.  Had  you  or  had 
you  not  ? 

A.  Had  I  or  had  I  not  been  exchanging  at  that 
point? 

COURT.— Yes. 

A.  Just  as  I  said  in  the  testimony  before  the  United 
States  engineers. 

Q.  That  is  all  right?  That  testimony  is  correct, 
then,  is  it? 

A.  As  nearly  as  I  remember.  Of  course,  I  don't 
know  where  we  had  exchanged  the  two  or  three  nights 
prior.  As  I  said  a  moment  ago,  I  could  tell  if  I  could 
get  my  log-book,  but  that  is  impossible. 

Q.  Now,  your  practice  in  exchanging  was  for  the 
tug  having  the  heavy  barges,  or  loaded  barges,  to  wait 
alongside  until  [170]  the  other  tug  came  along, 
was  it  not  ? 

A.  Not  alongside,  no,  sir,  but  waited  in  the  river. 
Waited  in  the  river  until  we  let  go  the  empties  and 
went  back  down  to  the  lights. 

Q.  What  do  you  mean  by  "waited  in  the  river"? 

A.  Well,  waited  in  the  river  any  place  we  would 
happen  to  meet.     The  "Hercules"  would  stop  and 
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drift  along  until  we  would  let  go  the  empties.  Some- 
times be  half  a  mile  up  the  river  from  us  before  we 
got  clear  of  the  empties.  We  turned  around  and 
backed  down  and  before  we  got  there  she  would  pick 
up  and  take  the  headway  off  the  barges  so  they  would 
be  as  steady  as  possible  as  we  went  to  go  between 
them  and  as  we  get  probably  two  or  three  hundred 
feet  off  her  stern  she  would  back  out  and  we  would 
take  our  place. 

Q.  She  would  not  back  up  until  you  came  right 
down  there  so  you  could  slip  in  ? 

A.  Yes,  would  hold  on  until  we  got  near  to  her, 
probably  two  or  three  hundred  feet  away. 

Q.  You  were  not  awake  then  ? 

A.  Yes,  I  was  awake,  but  wasn't  up. 

Q.  You  don 't  know  whether  it  was  so  this  night  or 
not  ^        A.  I  could  not  say. 

Q.  You  are  not  in  position  to  contradict  the  testi- 
mony to  the  effect  that  this  was  an  exception  this 
night  and  it  wasn't  done  this  way? 

A.  I  don 't  know  whether  done  a  different  way  that 
night  because  I  wasn't  out  of  my  room.  I  was  awake 
when  we  exchanged. 

Redirect  Examination. 

Q.  Captain,  what  width  of  channel  was  there  be- 
tween the  "Kern"  and  the  Oregon  shore  of  sufficient 
depth  for  the  "Elder"  to  have  navigated?     [171] 

A.  To  across  within  fifty  or  one  hundred  feet  of  the 
Oregon  shore. 

Q.  How  wide  in  your  judgment  would  that  chan- 
nel be? 
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A.  I  would  say  that  channel  at  that  place  is  prob- 
ably one  mile — something  over  a  mile  wide — at  least 
a  mile  wide  at  that  place,  from  one  shore  to  another. 

Q.  What  was  the  width  of  the  channel  between  the 
** Kern"  and  the  Washington  shore  of  sufficient  depth 
for  the  '^ Elder"  to  have  navigated? 

A.  Well,  I  believe  I  have  said  the  distance  was 
about  eight  hundred  feet  from  the  Washington  shore 
to  where  the  "Kern"  sunk  and  the  "Elder"  could 
have  run — well,  I  think  I  said  yesterday  the  "Elder" 
could  have  run  within  forty  feet.  I  don't  know  if 
it  could  have  run  within  forty  feet  or  not,  but  am 
sure  she  could  have  run  within  one  hundred  feet  of 
the  Washington  shore  and  think  could  have  run  with- 
in forty  feet  of  it,  because  the  water  is  very  deep 
and  the  bank  is  very  bluff  at  that  place. 

Mr.  CAMPBELL. — I  want  to  read  into  the  record 
the  complete  answer  to  the  question  to  which  Mr. 
Denman  read  a  part. 

Mr.  DENMAN. — I  beg  pardon,  I  read  every  por- 
tion of  it. 

Mr.  CAMPBELL. — Not  at  the  time  I  asked  you  to. 

Mr.  DENMAN. — I  am  glad  to  have  it  in,  so  long  as 
it  shows.  What  I  object  to  is  the  statement  that  I 
didn't  read  it  in. 

Mr.  CAMPBELL. — You  have  no  objection  to  my 
reading  it  in  t 

Mr.  DENMAN. — No  objection  except  to  the  state- 
ment that  I  didn't  read  it. 

Mr.  CAMPBELL.— Not  at  the  time  I  asked  you  to. 
[172] 
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Mr.  CAMPBELL.— (Reading:)  "Q.  That  would 
send  her  across  the  channel  towards  the  north  bank  or 
the  Washington  shore  ?  A.  Well,  it  would  swing  her 
straight.  She  was  a  little — might  have  been  just  a 
little  bit  thwart  ships  of  the  channel  and  by  putting 
the  helm  hard  to  port  would  swing  her  directly  up 
and  down  the  channel  or  swing  her  toward  the  Wash- 
ington shore."  That  is  the  latter  part  that  was  left 
out  at  the  time  I  asked  to  have  it  in. 

Mr.  DENMAN. — Of  course  *' swing  toward  the 
Washington  shore ' '  was  going  from  the  Oregon  shore 
and  was  going  straight  up  and  down  the  channel. 

Q.  Mr.  Campbell  asked  you  to  give  us  a  little  law, 
and  I  am  going  to  ask  you  as  an  expert  some  ques- 
tions. Suppose  this  situation:  That  the  "Kern"  is 
pointing  a  little  bit  'thorships  the  channel,  as  you 
have  described  here,  towards  the  Oregon  shore,  and 
the  "Elder"  coming  downstream  so  that  she  will 
split  her  in  the  middle  fore  and  aft  from  behind,  you 
are  standing  by  the  pilot-house  and  you  turn  around 
and  you  hear  one  signal  whistle  and  see  that  the  ves- 
sel is  a  thousand  feet  directly  astern,  how  long  would 
you  have  to  watch  the  approaching  vessel  before  you 
could  determine  whether  or  not  she  was  swinging  to 
pass  you  to  starboard  ? 

A.  How  long  would  I  have  to  watch  the  overtaking 
vessel?  Well,  that  would  depend  on  a  good  many 
things.  It  w^ould  depend  on  how  far  they  put  their 
helm,  in  the  first  place.  If  they  put  their  helm  hard 
over  the  probabilities  are  I  would  not  have — the 
probabilities  are  that  I  would  not  have  to  watch  her 
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over  a  half  a  minute. 

Q.  I  see.  Now,  suppose  that  if  she  properly  ex- 
ecuted that  [173]  maneuver,  that  is  to  say,  she 
gives  one  whistle  and  puts  her  helm  over — by  the  way, 
what  is  the  beam  of  your  vessel? 

A.  Twenty-six  feet. 

Q.  If  she  was  going  to  split  you  right  in  the  middle, 
it  would  be  thirteen  feet  clear,  wouldn't  it? 

A.  Yes. 

Q.  Suppose  you  are  looking  at  the  "Elder"  to  see 
whether  or  not  she  is  executing  that  maneuver  to 
go  to  starboard  and  clear  you — there  was  plenty  of 
room  to  clear  you  on  this  night,  of  course  ? 

A.  Yes,  sir. 

Q.  On  the  Washington  shore,  or  towards  it.  Sup- 
pose you  were  looking  at  her,  you  think  it  would  be 
half  a  minute  before  you  could  tell  whether  she  was 
swinging  to  execute  that  manoeuver? 

A.  I  think  it  would,  because  she  would  necessarily 
have  to  swing  enough  in  order  to  throw  her  mast  light 
out  of  line  with  the  vessel  or  shut  oif  her  starboard 
liglit. 

Q.  Now,  you  would  have  to  wait  that  long  before 
you  determined  whether  you  would  permit  her  to 
come? 

A.  That  would  depend  altogether  on  how  they 
handled  their  helm. 

Q.  Depend  altogether  on  how  they  handled  their 
helm?        A.  Yes,  sir. 

Q.  Now,  after  a  man  has  requested  you  for  permis- 
sion to  pass  your  starboard,  how  soon  can  he  begin  to 
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execute  the  maneuver?     Must  he  begin  at   once,  as 

soon  as  he  asks  permission  ? 

A.  I  believe  that  is  the  law. 

Q.  That  is  your  understanding  of  the  lav^  ? 

A.  Yes,  sir. 

Q.  Before  he  gets  your  answer  he  must  begin  to 
maneuver  at  once  ? 

A.  He  must  put  his  helm  over  w^hen  he  blows  his 
whistle. 

Q'.  That  is  your  understanding  of  the  law  ?     [174] 

A.  Yes,  sir. 

Q.  And  it  is  on  that  understanding  of  the  law  that 
you  said  you  would  have  done  exactly  the  same  thing 
that  Mr.  Moran  did  on  that  night  ?        A.  Yes,  sir. 

Q.  Basing  your  answer  on  that  condition  of  the 
law  1        A.  I  believe  so. 

Q.  Of  course  there  was  plenty  of  room  in  a  thou- 
sand feet  for  the  "Elder"  to  have  cleared  you? 

A.  Yes,  there  was  plenty  of  room. 

Q.  I  mean  when  she  was  a  thousand  feet  away  she 
had  plenty  of  room  ? 

A.  She  had  plenty  of  time  to  clear  us ;  yes,  sir. 

Q.  And  plenty  of  room  to  pass  ? 

A.  Plenty  of  room  to  pass  on  either  side. 

Q.  Well,  but  on  the  other  side  of  you  were  these 
three  barges ;  is  that  correct  ? 

A.  No,  not  when  the  "Elder"  blew  her  whistle  to 
pass  they  wasn  't  on  the  other  side  of  us ;  they  were 
almost  ahead  of  us.  You  understand,  we  were  lying 
with  our  head  to  the  barges  and  had  a  line  on  the 
barges.     The  barges  had  not  turned   around   at   all 


Columbia  Contract  Company  et  al.  191 

(Testimony  of  J.  E.  Copeland.) 

after  the  ''Elder"  struck  us.     Then  they  was  on  the 

port  side  of  us  after  that. 

Q.  Don 't  you  know  the  barges  were  lying  pointing 
towards  the  Oregon  shore  on  the  port  side  of  your 
vessel ? 

A.  Slightly.  But  didn't  I  say  also  the  vessel  was 
pointing  towards  the  Oregon  shore  ? 

Q.  Well,  that  is  correct,  is  it? 

A.  That  is  my  evidence. 

The  COURT.— You  mean  the  "Kern"? 

Mr.  DENMAN.— The  ''Kern."     [175] 

The  WITNESS. — That  is  the  evidence  just  given. 

Q.  The  "Kern"  was  pointing  towards  the  Oregon 
shore  ? 

A.  Not  as  much,  however,  as  the  barges.  You 
understand  they  were  not  as  much  as  the  barges,  be- 
cause the  barges  were  lying  a  little  across  our  bow,  or 
rather  we  were  lying  across  the  stern  of  the  barges  a 
little. 

Q.  In  other  words,  in  looking  downstream  behind 
you  the  barges  were  on  your  port  side  ? 

A.  A  little  on  the  port  bow,  under  the  port  bow  of 
the" Kern,"  the  stern. 

Q.  Well,  they  were  on  the  port  side  of  the  "Kern, " 
were  they  not  ? 

A.  The  stern  of  the  barges  were. 

Q.  Now,  let  me  ask  you  to  examine  Exhibit  Num- 
ber Five. 

The  COURT.— It  is  Number  6,  isn't  it? 

Mr.  DENMAN.— Yes. 

Q.  (Continuing.)     This  is  the  Oregon  shore  here 
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(indicating).  A.  Yes,  sir. 

Q.  These  are  the  barges  pointing  towards  the  Ore- 
gon shore  (indicating).        A.  Yes,  sir. 

Q.  And  the  '*Kern"  was  here  (indicating)  :  Is  that 
correct  ? 

A.  That  is  correct,  as  near  as  I  can  get  at  it. 

Q.  Then  the  barges  were  on  the  Oregon  side  of 
you? 

A.  There  were  some  on  the  Oregon  side,  as  I 
stated;  they  were  under  the  port  bow,  you  under- 
stand. Here  is  the  stern  of  the  barges.  Now,  when 
we  were  struck  we  moved  around  alongside  of  them ; 
we  were  not  lying  alongside  of  them  before  we  first 
struck. 

Q.  Now,  coming  down  the  stream,  then,  the 
"Elder"  would  have  these  barges  obstructing  her  on 
the  port  side  and  nothing  to  obstruct  her  on  the  star- 
board; that  is  correct,  isn't  it'?     [176] 

A.  Draw  a  line  across  there  and  we  will  see  how 
much  obstruction  she  would  have.  She  would  not 
have  had  any  obstruction,  to  speak  of,  from  the 
barges. 

Q.  Do  you  suppose  for  a  moment  she  was  going  to 
run  on  the  Oregon  shore  down  here  ? 

A.  No ;  but  she  had  plent}^  of  room  to  come  around 
us  on  either  side.  Here  is  the  Oregon  shore  three- 
quarters  of  a  mile  from  us,  probably,  on  the  port  side. 

Q.  I  know ;  she  was  coming  down  the  fairway,  the 
regular  run  of  ships,  and  the  positions  you  had  in 
that  run  of  ships,  as  I  understand  it,  was  one  where 
your  barges  were  on  the  left-hand  side  in  the  fairway 
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and  on  the  right-hand  side  there  was  nothing  in  the 

way;  that  is  correct,  isn't  it? 

A.  If  you  are  a  mind  to  term  it  that  way;  but  if 
you  draw  a  line  straight  down  you  will  see  there  is 
nothing  in  the  way  on  the  port  side. 

Q.  Then  there  was  nothing  in  the  way  on  either 
side  ?        A.  Practically  nothing. 

Q.  That  is  an  astonishing  statement.  How  long 
are  those  barges  ? 

A.  One  hundred  and  fifty  feet. 

Q.  One  hundred  and  fifty  feet ;  you  call  that  noth- 
ing? 

A.  Well,  a  hundred  and  fifty  feet  isn't  very  much 
in  a  mile. 

Q.  Oh,  I  see;  but  it  is  very  much  on  the  line  of 
travel,  isn't  it? 

A.  Well,  not  where  there  is  plenty  of  room,  it  isn't. 

Q.  But  if  the  line  of  travel  from  point  to  point 
down  the  river  is  practically  eight  hundred  feet  from 
the  shore,  as  you  stated,  a  barge  a  hundred  feet  across 
that  line  of  travel  is  an  obstruction,  isn't  it? 

A.  It  would  be  considered  an  obstruction,  I  sup- 
pose.    [177] 

Q.  Yes.  So  the  obstruction  of  the  barges  was  on 
the  left-hand  side,  your  port  side  rather  than  the 
starboard  side  ?        A.  Yes,  sir. 

Q'.  Yes ;  I  am  glad  to  get  that  far.  Now,  suppose 
a  vessel  is  coming  down  the  stream  and  asks  to  pass 
to  the  starboard  of  the  other  vessel,  which  is  ahead  of 
her,  and  she  gets  a  four  whistle  signal  from  the  other 
vessel,  what  must  she  do  ? 
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A.  She  must  put  her  engines  full  speed  astern,  im- 
mediately. 

Q.  And  in  the  case  of  the  "Elder"  that  would 
throw  her,  that  would  send  her  in  a  curve,  of  course, 
to  her  port,  would  it  not?        A.  Yes,  sir. 

Q.  Towards  your  barges? 

A.  Out  towards  the  Oregon  shore. 

Q.  Yes ;  at  any  rate  towards  your  port  side. 

A.  Yes,  towards  our  port  side. 

Q'.  The  result  of  that  maneuver  in  this  case  was 
that  she  struck  you  in  the  condition  shown  by  the 
model  here?        A.  Yes,  sir. 

Q.  Now,  how  could  she  have  been  directly  behind 
you  and  cut  you  in  that  position,  if  she  had  been 
swinging  on  a  curved  course  from  your  starboard 
towards  you? 

A.  If  she  had  been  swinging,  but  had  she  been? 
If  she  had  been  swinging  when  I  saw  her  she  would 
have  missed  us,  but  she  was  not  swinging  when  I  seen 
her. 

Q.  All  right.  So  that  the  statement  of  Michael 
Moran  to  the  effect  that  she  had  been  swinging  for 
some  time,  and  he  knew  it  before  he  moved  his  vessel, 
is  incorrect  ? 

A.  I  don't  know  that  that  is  incorrect.  I  could  not 
say  about  that.  He  probably  had  a  better  view  of 
her;  he  had  a  longer  view  of  her  than  I  had.  That 
is  sure,  because  I  had  only  just  [178]  came  on 
deck  when  I  noticed  her  at  the  stem. 

Q.  I  am  correctly  stating  that,  though ;  if  she  had 
been  swinging  she  must  have  come  over  from   the 
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starboard  side?    If  that  be  true  that  she  had  been 
swinging,  she  must  have  come  over  from  your  star- 
board"? 

A.  She  must  have  come  over  from  our  starboard. 
Her  bow  must  have  come  over  from  our  starboard, 

Q.  Yes ;  had  she  been  swinging  to  port  ? 

A.  Yes,  sir. 

Q.  Then  she  must  have  been  astern  of  you  on  your 
starboard  side  1         A.  Yes,  sir. 

Q.  To  have  been  swinging  and  striking  you  in  the 
position  that  she  struck  you  % 

A.  Well,  yes ;  she  must  have  been  slightly  on  the 
starboard  end  of  us  before  she  started  to  swing. 

Qi.  Exactly.        A.  Yes. 

Q.  That  is  correct  ? 

The  COURT.~How  would  the  '' Elder ^'  swing? 

A.  The  *' Elder"  would  swing  with  her  stem 
towards  the  Washington  shore  and  her  bow  towards 
the  Oregon  shore.  It  would  be  what  we  term  swing- 
ing to  starboard. 

Mr.  DENM AN. — Here  is  the  maneuver.  (  Counsel 
illustrating  with  wooden  models.)  Now,  she  is  mov- 
ing ahead  like  that ;  as  soon  as  you  begin  to  reverse 
the  propeller  the  effect  is  to  throw  her  like  that  (il- 
lustrating). 

The  COURT.— To  port? 

Mr.  DENMAN. — To  port;  and  as  she  moves  down 
she  moves  in  a  curve  like  this  (illustrating). 

The  COURT.— I  see.     [179] 

Q.  Now,  if  she  is  swinging,  and  the  captain  says 
it  is  true  that  she  was  swinging — he  thinks  it  wasn  't 
— but  if  it  is  true  that  she  was  swinging  she  must 
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have  come  over  from  the  starboard  side  of  the  stern 
to  get  in  like  that  to  have  made  the  wound  that  was 
made  on  the  other  vessel;  that  is  correct,  isn't  it? 

A.  That  is  correct;  but  you  must  understand  the 
*'Kern"  was  swinging;  so  it  would  have  swung  her 
stem  away  from  the  "Elder." 

Q.  I  know;  you  said  the  "Kem"  as  the  result  of 
her  manoeuver  would  be  pointing  straight  up  and 
down,  because  she  had  been  pointing  a  little  towards 
the  Oregon  shore.  Now,  if  she  points  straight  up 
and  down  the  stream  that  must  have  been  straight 
from  her  to  starboard  ?  I  mean,  if  they  were  swinging 
she  must  have  been  over  here  to  starboard  to  have 
made  the  wound  in  that  position,  mustn't  she? 

A.  You  must  understand  the  "Kern"  was  swing- 
ing; the  way  the  "Kern"  was  swinging  would  bring 
her  in  that  position  whether  the  "Elder"  was  swing- 
ing or  not. 

Q.  But  you  said  the  result  of  the  swinging  of  the 
"Kern"  would  bring  her  straight  up  and  down 
stream  when  she  was  pointing  over  towards  the 
Oregon  side;  the  result  w^ould  be — 

Mr.  CAMPBELL.— (Interrupting.)  He  didn't 
say  that.  You  leave  out  a  very  significant  part  of 
that  answer. 

The  COURT.— I  think  I  understand  that. 

The  WITNESS— Did  I  say  she  would  stop 
swinging  when  she  got  straight  up  and  down  stream? 

The  COURT.— I  understand  the  "Kern"  was 
swinging  all  the  time. 

The  WITNESS.— Until  after  the  "Elder"  struck. 
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The  COURT. — After  the  forward  movement,  until 
after  the  '^ Elder"  struck  her.     [180] 

Mr.  CAMPBELL.— Yes. 

The  COURT.— And  that  the  "Elder"— I  don't 
know;  that  will  be  developed  by  the  testimony  from 
the  "Elder" — was  probably  backing  and  that  was 
throwing  her  bow  to  port? 

Mr.  CAMPBELL.— The  stern  of  the  "Kern"  and 
the  bow  of  the  "Elder"  were  both  going  the  same 
direction. 

The  COURT. — Yes;  I  understand  that  manoeuver. 
Unless  you  want  to  make  that  plainer  now,  or  to  test 
the  witness,  I  don't  think  it  is  necessary  to  take  up 
any  more  time  about  it. 

Q.  Suppose  now  we  had  been  reversing  our  pro- 
peller for  a  thousand  feet  forward,  that  would  give 
us  a  considerable  curve,  would  it  not? 

A.  It  ought  to  give  something  of  a  curve,  yes,  sir. 

Q.  And  in  order  to  have  struck  you  on  the  side  at 
aU  she  must  have  been  coming  over  from  the  star- 
board side,  must  she  not  ? 

A.  Well,  the  "Kern's"  movement  would  have 
thrown  us  to  the  side  of  the  "Elder's"  bow  whether 
the  "Elder"  would  have  been  swinging  or  not.  If 
the  "Elder"  had  come  directly  ahead,  you  imder- 
stand,  the  movement  of  the  "Kern"  would  have  di- 
rected the  "Elder"  right  into  our  starboard  side. 

Q.  Well,  now,  presuming  the  vessels  are  right 
behind  one  another  and  for  a  thousand  feet  the 
"Elder"  has  been  curving  this  direction  (illustrar 
ting),  she  would  not  have  touched  you,  would  she? 
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A.  No.  If  she  had  been  backing  for  a  thousand  feet 
I  don't  think  she  would,  because  I  think  she  would 
have  stopped  before  she  got  that  far  down. 

Q.  So  if  she  was  curving  at  all  and  was  directly 
behind  you  she  was  on  this  swinging  course  and  di- 
rectly behind  you,  she  never  would  have  hit  you? 
[181] 

A.  No;  I  don't  think  she  would  have  hit  us  if  she 
had  been  on  that  swinging  course  for  a  thousand  feet. 
Q.  Well,  suppose  she  had  been  on  it  for  five  hun- 
dred feet,  would  she  have  hit  you  if  she  was  directly 
behind  you? 

A.  Well,  if  she  was  directly  behind  us  I  don't  know 
that  she  would  have  hit  us,  no ;  but  she  was  a  little  to 
our  starboard. 

Q.  You  think  she  was  a  little  to  your  starboard? 
A.  Yes ;  at  least  when  I  saw  her. 
Mr.  CAMPBELL.— Starboard  quarter? 
A.  Yes,  sir. 

Q.  Then  she  must  have  been  going  downstream  a 
little  to  your  starboard? 

A.  I  think,  yes,  sir;  a  little  to  our  starboard. 
Q.  So  she  would  have  run  clear  of  you  if  she  had 
curved  over? 

A.  Well,  now,  that  would  be  pretty  hard  to  say 
whether  she  would  run  clear  of  us  or  not.     She  would 
not  have  run  clear  unless  she  had  changed  her  course 
when  I  seen  her. 
Q.  How  is  that? 

A.  She  would  not  have  run  clear  unless  she  had 
changed  her  course  after  I  seen  her. 
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Q.  But  if  she  was  coming  downstream  behind  you 
and  to  your  starboard  and  traveled  the  usual  course 
down  the  river,  she  never  would  have  hit  you? 

A.  Oh,  yes;  she  would  have  hit  us  if  she  had  not 
changed  her  helm  when  she  blew  her  whistle.  She 
could  not  have  missed  us  if  she  hadn't  changed  her 
helm,  I  don't  think;  from  the  position  she  was  in 
now,  understand,  when  I  first  seen  her. 

Q.  You  were  forty  feet  apart  then? 

A.  Yes,  we  were  only  about  forty  feet  apart  at 
that  time.     [182] 

Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  If  after  the  exchange  of  four  sets  of  whistles 
the  "Elder"  had  not  changed  her  course,  I  will 
ask  you  whether  or  not  in  your  judgment  the  danger 
of  a  collision  would  have  been  imminent? 

A.  Yes,  sir. 

Witness  excused. 

Mr.  DENMAN.— Mr.  Campbell,  I  should  like  to 
further  cross-examine  Mr.  Moran  before  your  case  is 
closed.  I  thought  I  would  tell  you  now  so  you  can 
put  him  on  before  the  other  witnesses. 

The  COURT.— Any  objection? 

Mr.  CAMPBELL.— We  have  no  objection  to  his 
examining  our  witnesses  all  he  wants  to,  if  the  Court 
please.     [183] 

Testimony    of    Michael    Moran,    for    Libelant 

(Recalled). 
MICHAEL  MORAN  was  thereupon  recalled  for 
further  cross-examination  and  testified  as  follows: 
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Cross-examination  by  Mr.  DENMAN. 

Q.  Mr.  Moran,  how  much  did  the  "Elder"  swing 
before  she  struck  youf 

A.  How  much  did  she  swing  before  she  struck 
me? 

Q.  Yes. 

A.  That  is  pretty  hard  question  for  me  to  answer. 
It  would  be  a  matter  of  guesswork,  you  know.  I 
should  judge  she  would  swing  a  point  or  a  half  to  a 
point,  somewhere  around  there;  she  swung  very 
slow,  you  know,  as  near  as  I  could  see  her  in  the 
dark.  It  was  a  dark  night,  starlight  night,  a  dark 
starlight  night. 

Q.  She  swung  though  sufficiently — you  say  only 
a  point? 

A.  Well,  I  don't  know.  I  wouldn't  give  any  ac- 
curate— 

Q.  (Interrupting.)  She  swung  enough  to  cover 
her  lights,  didn't  she? 

A.  Well,  I  suppose  she  might.  I  didn't  notice  her 
immediately  after  she  struck  us  when  she  was 
swinging.  She  might  have  shut  out  her  red  light; 
she  might  not. 

Q.  Now,  as  a  matter  of  fact,  didn't  the  red  light 
blind  before  she  struck?        A.  No. 

Q.  Will  you  swear  to  that? 

A.  No;  that  is  right;  I  wouldn't  swear  to  that.  I 
wasn't  paying  any  attention  to  her  Hghts  when  she 
come  into  such  close  quarters  as  that. 

Q.  As  a  matter  of  fact,  you  did  pay  attention  and 
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did  see  her  blind  the  red  light,  didn^t  you? 

A.  No,  sir.     [184] 

Q.  Do  you  recollect  this  testimony  before  the 
United  States  Inspectors  f 

A.  Not  at  the  time  she  struck,  I  didn't  see  her. 

Q.  Well,  I  will  read  you  your  testimony. 

A.  Well,  go  ahead. 

Q.  Your  mind  was  fresh  on  it  at  that  time,  wasn't 
it? 

A.  Yes ;  right  away.  I  might  have  testified  to  that 
effect. 

Q.  (Reading  from  page  55.)  ''And  I  rang  full 
speed  ahead,  which  would  have  under  the  conditions 
he  was  backing,  and  he  appeared  to  me  to  be  swing- 
ing and  blinded  his  port  light.  His  port  light  ac- 
tually did  blind  from  me  before  she  struck,  "which 
would  have  been  making  the  'Elder'  swing  around 
that  way,  Captain. ' '  You  knew  at  that  time  how  the 
"Elder"  swung;  she  had  a  left-handed  wheel? 

A.  Yes,  sir.  Well,  I  didn't  say  that  her  red  light 
wasn't  blinded  just  now;  I  didn't  say  it  wasn't 
blinded. 

Q.  But  when  the  thing  was  fresh  in  your  memory 
you  said  it  must  have  been  blinded?        A.  Yes,  sir. 

Q.  She  must  have  swung  quite  a  little  bit  to  blind 
her  red  light? 

A.  Well,  she  probably  did;  but  that  is  more  than 
I  could  say,  that  she  did  swing. 

Q.  Well,  as  I  understand  you  to  say,  you  knew  that 
the  "Elder"  had  one  of  these  left-handed  wheels  that 
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would  swing  her  to  the  port  as  she  reversed;  that  is 

correct,  isn't  it? 

A.  Yes,  that  is  correct.  That  is  my  experience 
with  left-handed  wheels,  with  left-handed  propellers. 

Q.  Well,  that  is  what  the  "Elder"  had? 

A.  Yes,  sir. 

Q.  Now,  as  I  understood  you  yesterday,  you  said 
the  reason  why  you  blew  the  four  blasts  was  because 
you  could  not  see  him  [185]  moving  over  to  your 
starboard  at  the  time  he  asked  for  permission  to  go 
over  there  with  the  one-whistle  signal;  that  is  cor- 
rect, is  it  not?        A.  That  is  correct;  yes,  sir. 

Q.  And  he  had  abundant  time  to  have  gone  over 
there  when  he  was  a  thousand  feet  away  without 
striking  you,  had  he  not  ? 

A.  He  had  if  he  had  a  mind  to  do  it,  yes. 

Q.  And  your  theory  of  the  case  is  that  before  he 
got  any  response  from  you  he  should  have  put  his 
helm  over  to  port  and  started  to  make  that  man- 
eouver? 

A.  That  is  what  I  understand  the  law,  to  accom- 
pany the  whistle  by  the  alteration  of  your  helm  so  as 
the  other  man  can  know  what  you  are  doing. 

Q.  And  he  must  make  that  alteration  of  the  helm 
before  you  have  answered,  giving  him  permission  to 
come  on? 

A.  He  is  supposed  to  accompany  his  whistle  by 
the  alteration  of  his  helm. 

Q.  That  is,  before  you  give  him  a  reply? 

A.  That  is  the  way  I  understand  the  law. 

Mr.  FULTON. — That  understanding  of  the  law  is 
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what  you  based  your  action  on  in  giving  the  danger 

whistle,  because  he  didn't  port  his  helm  before  you 

answered? 

A.  Yes,  sir;  I  guess  so.     That  is  right,  Senator. 

Q.  Now,  do  you  recollect  giving  this  testimony. 
"You  must  allows  'Senator,'  when  he  blov^ed  his  one 
blast  I  w^aited  to  see  if  he  altered  his  course  a  sec- 
ond or  two  and  then  gave  him  four  blasts  when  I 
seen  that  he  didn't  deviate  a  particle  degree,  as  I 
could  see."  You  recollect  that  testimony,  don't 
you?        A.  Yes,  sir.     [186] 

Q.  Before  the  United  States  Inspectors? 

A.  Yes,  sir. 

Mr.  CAMPBELL.— What  is  the  page? 

Mr.  DENM AN.— Pardon  me.  That  is  on  page  37; 
and  what  I  have  got  next  is  also. 

Q.  And  also  your  statement,  "Then  if  you  did 
wait,  whatever  time  you  waited  you  waited  for  the 
purpose  of  ascertaining  w^hether  or  not  he  was  going 
to  change  his  course,  didn't  you?    Yes." 

The  WITNESS.— Yes. 

Q.  Then  you  expected  him  to  change  his  course  be- 
fore you  signified  that  in  your  judgment  it  was  safe 
for  him  to  do  so,  did  you? 

A.  That  was  what  I  thought. 

Q.  You  recollect  making  this  statement,  on  page 
51,  "Then  if  you  had  answered  his  one  whistle  and 
remained  where  you  were  at,  there  is  no  question  but 
what  he  would  have  gone  by?  A.  Providing  he 
had  changed  his  course.  Q.  That  was  up  to  him, 
wasn't  it?        A.  Yes,  sir." 
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A.  Yes. 

Q.  You  recollect  making  that  statement? 
A.  I  do. 
Mr.  DENMAN.— That  is  all,  Mr.  CampbeU. 

Redirect  Examination  by  Mr.  CAMPBELL. 

■Q.  Captain,  you  testified  that  if  the  "Elder's"  bow 
was  swinging  to  port  when  she  was  backing  it  would 
tend  to  shut  out  her  port  light;  now,  I  will  ask  you 
what,  if  any  tendency  would  the  changing  of  the 
*' Kern's"  head  to  starboard  have  upon  the  port  light 
of  the  "Elder"? 

A.  Well,  it  would  have  a  tendency  to  shut  it  out 
too.     [187] 

Recross-examination  by  Mr.  PENMAN. 

Q.  But  you  did  testify  at  that  time  that  she  was 
swinging  ? 

A.  Yes,  sir;  I  saw  her  swinging.  Before  I  run 
my  engines  full  speed  ahead  I  made  sure  that  she  was 
swinging  that  way. 

•Q.  That  was  before  you  put  them  ahead? 

A.  Yes. 

Q.  And  she  had  been  swinging  quite  a  little  time, 
hadn't  she? 

A.  I  don't  know.  I  wasn't  aboard  of  the  "Elder"; 
I  don't  know  how  long  she  had  been  backing. 

Q.  I  mean  she  had  been  swing  enough  for  you  to 
see  her  move  over? 

A.  Yes,  sir.  Enough  for  me  to  see  her  swinging, 
canting  off  that  way.  I  had  to  wait  till  she  got 
pretty  close  for  me  to  find  out.     Now,  of  course  all 
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111}^  distances  there  are  approximate.     I  could  not 
say  whether  these  distances  were  really  thirty  or 
forty  feet,  or  what  they  were,  but  as  near  as  I  could 
judge  I  give  the  best  of  my  opinion  on  the  distances. 

Q.  He  was  swinging  over  towards  you  from  your 
starboard  side? 

A.  She  was  swinging  towards  the  Oregon  shore, 
her  headj  and  stern  towards  the  Washington  shore. 

Q.  But  she  was  swinging,  her  head  coming  over 
from  your  starboard  side,  that  is  correct? 

A.  Yes,  sir;  that  would  be  all  right. 

Q.  She  must  have  been  astern  of  you  on  the  star- 
board side  somewhere  to  have  swung  that  way? 

A.  Well,  when  she  got  down  in  that  position  she 
probably  was.  When  the  exchange  of  signals  was 
given  she  was  fairly  well  astern;  probably  she  might 
have  been  a  little  bit  to  the  starboard.  Of  course,  a 
man  can't  exactly  tell;  you  look  out  from  a  ship  that 
way  in  a  dark  night,  you  will  see  her  coming  right 
[188]  at  you  with  all  her  three  lights  open  and 
you  make  up  your  mind  there  is  going  to  be  a  collision. 
From  past  experience  in  similar  cases  and  what  you 
have  seen  from  time  to  time  you  naturally  can't  see 
any  other  way  out  of  it,  vessels  getting  in  close  quar- 
ters, that  a  collision  is  inevitable, 

Q.  Well,  you  didn't  think  a  collision  was  inevit- 
able? 

A.  You  make  up  your  mind  it  is  your  place  to 
notify  a  man  of  the  danger  he  is  approaching.  That 
was  my  reason  for  giving  them  four  whistles,  them 
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whistles.  While  I  said  it  was  a  thousand  feet  it 
might  not  have  been  that  much  and  it  might  have 
been  more.  I  could  not  say  for  certain,  but  judg- 
ing from  his  masthead,  the  elevation  of  his  mast- 
head Light,  he  was  pretty  close  to  me  right  from  the 
first  time  he  blowed  his  whistle. 

Q.  Well,  there  was  plenty  of  room  for  him,  if  he 
wanted  to,  to  go  over  past  you  on  your  starboard? 

A.  On  either  side  plenty  of  room. 

Q.  That  is  to  say,  he  was  plenty  far  enough  away 
to  maneuver  this  vessel  out  of  your  way  if  he  wanted 
to? 

A.  Well,  I  should  think  if  he  slowed  down  and  got 
her  under  control  he  might  have  done  it. 

Q.  You  say  he  was  right  behind  you,  going  to  split 
you  up  the  middle,  a  thousand  feet  away? 

A.  Now,  I  told  you  my  distances  are  approxi- 
mated. I  couldn't  measure  them.  We  will  assume 
a  thousand  feet. 

Q.  I  know  you  can't  measure  it;  but  I  say  approxi- 
mately ?        A.  Yes,  that  is  right. 

Q.  Now,  presuming,  Mr.  Moran,  she  is  a  thousand 
feet  away,  she  could  have  turned  enough  in  that 
thousand  feet,  with  a  very  slight  alteration  of  her 
helm  to  clear  you,  couldn't  she?        A.  I  think  so. 

Witness  excused.     [189] 

Testimony  of  Joseph  0.  Church,  for  Libelant. 
'  JOSEPH  0.  CHURCH,  was  next  called  as  a  wit- 
ness on  behalf  of  the  libelant,  and  having  been  first 
duly  sworn,  testified  as  follows : 
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Direct  Examination  by  Mr.  CAMPBELL. 

Q.  How  old  are  you,  Captain? 

A.  Forty-seven. 

Q.  Do  you  hold  a  master's  license? 

A.  Yes,  sir. 

Q.  Of  what  character? 

A.  Master  and  pilot  of  river  steamers. 

Q.  On  what  river? 

A.  From  Oregon  City  to  Ft.  Stevens,  and  to  Cas- 
cades on  the  Columbia  River. 

Q.  How  long  have  you  been  acting  in  the  capacity 
of  a  master  and  pilot  on  the  Columbia  River? 

A.  Since  1897. 

Q.  On  what  class  of  vessels? 

A.  Stem  wheelers,  mostly.  I  have  been  on  tug 
boats,  some. 

Q.  Were  you  master  of  the  steamer  "Hercules" 
on  the  night  of  the  collision  between  the  "Elder"  and 
the  "Kern"?        A.  Yes,  sir. 

Q.  What  had  you  been  doing  during  the  early  part 
of  the  night? 

A.  Towing  rock  barges  down  the  river. 

Q.  And  how  do  you  tow  them? 

A.  Tow  them  one  ahead  of  the  steamer  and  one  on 
each  side. 

Q.  I  will  show  you  Exhibit  2  and  ask  you  how  you 
tow  them  with  respect  to  the  position  shown  by  that 
photograph  ? 

A.  That  is  the  way.  That  is  exactly  as  the  tow  is 
made  up. 

Q.  Is  that  your  steamer  in  there  ?     [190] 
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A.  Yes,  sir;  that  is  the  steamer  "Hercules." 

Q.  Where  did  you  start  with  the  rock  barges'? 

A.  Why,  we  started  from  Fisher's  Quarry,  the 
Columbia  Contract  Company's  Quarry  at  Fisher's. 

Q.  Where  is  that  with  respect  to  Vancouver, 
Washington? 

A.  About  nine  miles  above  Vancouver,  nine  or  ten. 

Q.  And  where  did  you  finally,  if  at  all,  drop  the 
barges  ? 

A.  Well,  we  dropped  them  at  Waterford,  Water- 
ford  Light. 

Q.  About  what  time  of  night  was  that,  if  you  re- 
call? 

A.  Oh,  I  don't  know;  about  twelve  fifteen  or 
twelve  twenty,  something  like  that;  I  don't  know 
exactly  the  time  now. 

Q.  Had  you  seen  the  steamer  **Kem"  prior  to  the 
time  that  you  dropped  the  barges  ? 

A.  Yes,  sir;  passed  it. 

Q.  What  was  she  doing? 

A.  She  passed  us  and  then  let  go  of  the  light 
barges. 

Q.  Where  were  you  when  you  passed  her? 

A.  Well,  just  a  little  above  Waterford  Light. 

Q.  What  was  your  reason  for  dropping  the  loaded 
barges  ? 

A.  To  change  tow  for  the  ''Kern"  to  take  the 
loaded  ones  on  down  and  for  us  to  take  the  light  ones 
back  up. 

Q.  Just  how  did  you  drop  the  barges.  Captain? 
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A.  Stopped  and  backed  up  and  killed  all  the  head- 
way of  them ;  and  left  them  lashed  together. 

Q.  What  position  were  they  when  you  left  them 
with  respect  to  the  Oregon  shore  and  the  Washing- 
ton shore  ? 

A.  Well,  they  were  headed  downstream  and,  oh, 
I  don't  know;  I  could  not  say  exactly;  I  suppose  five 
or  six  himdred  feet  probably ;  maybe  more ;  from  the 
Washington  shore. 

Q.  Did  you  notice  where  the  ''Kern"  was  when 
you  dropped  the  barges?     [191] 

A.  Well,  she  had  already  dropped  her  barges  and 
headed  downstream  for  the  loaded  ones. 

Q.  What  did  you  do  with  your  vessel  after  you 
dropped  your  barges'? 

A.  Backed  around  and  started  back  for  the  light 
ones,  to  hitch  onto  the  light  ones. 

Q.  Did  you  at  any  time  see  the  steamer  "Elder" 
that  night?        A.  Yes,  sir. 

Q.  Where  were  you  with  respect  to  Cooper's  Point 
when  the  "Elder"  passed  you,  if  she  did  pass  you? 

A.  Well,  just  a  little  below  Cooper's  Point,  not 
much;  I  could  not  say;  just  a  little  below  the  Light. 

Q.  And  how  far  offshore  from  Cooper's  Point 
were  you  ?        A.  How  far  offshore  were  we  ? 

Q.  Yes. 

A.  Oh,  we  were  quite  a  piece ;  probably  a  thousand 
feet  offshore  when  we  passed  her.  She  was  between 
us  and  the  shore. 

Q.  What,  if  any,  signals  were  exchanged  between 
you  and  the  "Elder"?        A.  One  whistle. 
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Q.  Who  gave  the  first  one? 

A.  The  ''Elder"  did. 

Q.  And  what,  if  any,  response  was  made  ? 

A.  I  answered  with  one  whistle. 

Q.  How  far  off  from  the  "Elder"  did  you  pass, 
what  distance  between  the  two  steamers? 

A.  Oh,  I  don 't  know ;  I  expect  a  couple  of  hundred 
feet,  maybe,  or  three  hundred  maybe ;  something  like 
that ;  I  could  not  say.  We  were  quite  a  piece  apart, 
I  know. 

Q.  Where  were  your  light  barges  at  that  time  ? 

A.  They  were  just  about  abreast  of  Cooper's  Point 
Light.     [192] 

Qi.  Did  you  hear  any  signals  given  by  the  "Elder" 
after  she  gave  you  her  passing  signal  ? 

A.  Yes,  sir;  she  blowed  one  whistle. 

Q.  How  was  she  travelling  at  that  time  ? 

A.  How  was  she  travelling? 

Q.  Your  speed ;  your  relative  speed  ? 

A.  Oh,  I  didn't  pay  very  much  attention.  I  sup- 
pose it  was  imder  full  speed,  but  I  could  not  say  that 
she  was,  because  I  didn't  pay  any  attention. 

Q.  Did  you  hear  any  response  of  any  other  steamer 
to  the  "Elder's"  one  blast  of  the  whistle? 

"A.  Yes,  sir ;  I  heard  the  ' '  Kern ' '  answer  with  four 
short  whistles. 

Q.  How  do  you  know  it  was  the  "Kern"? 

A.  Well,  by  the  sound  of  the  whistle,  by  the  noise, 
I  suppose. 

Q.  How  long  an   interval.    Captain,    elapsed   be- 
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tween  the  '* Elder's"  one  blast  and  the  "Kern's"  four 

blasts? 

A.  Well,  I  could  not  say  that ;  it  was  pretty  close, 
though ;  it  was  pretty  close  to  it,  just  about  the  usual 
time ;  I  suppose  a  quarter  of  a  minute,  maybe ;  I  don't 
know  if  it  was  that  long. 

Q.  Were  there  any  other  signals  given  by  either 
the  ' '  Kern ' '  or  the  ' '  Elder ' '  ? 

A.  Well,  the  ''Elder"  blowed  one  whistle  right 
afterwards. 

Q.  What  did  the  "Kern"  do,  if  anything? 

A.  Answered  with  four. 

Q.  And  what  time  elapsed  between  the  second 
series  of  one  and  four  whistles  ? 

A.  Oh,  I  suppose  a  quarter  of  a  minute,  maybe ;  I 
don't  know;  just  a  short  time;  just  as  they  would 
naturally  whistle  and  answer  before  a  very  short 
time.     [193] 

Q'.  What  did  you  do  with  the  "Hercules"  after  you 
heard  the  "Elder"  give  the  first  passing  signal  to  the 
"Kern"? 

A.  Wliy,  I  just  kept  right  on  going  up  to  the 
barges  to  hitch  on  to  them,  to  the  light  barges. 

Q.  State  whether  or  not  you  knew  that  a  collision 
had  taken  place. 

A.  Well,  after  I  had  got  to  my  barges ;  yes. 

Q.  How  did  you  know  that? 

A.  I  heard  the  crash. 

Q.  Now,  where  were  you  at  the  time  that  you  heard 
the  crash  ? 

A.  Just  about  to  the  barges;  just  about,  my  boat 
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was  just  about  going  in  between  the  barges  at  the 

time. 

Q.  And  what  did  you  do  then  1 

A.  Well,  we  first  started  to  get  out  the  lines  on  the 
barges  to  hitch  on;  then  I  told  the  boys  to  never 
mind,  that  there  was  trouble  down  there,  to  let  go  the 
anchor  of  the  barge ;  and  I  turned  around  and  went 
back  down  to  give  them  any  assistance  that  they 
wanted. 

Q.  When  you  reached  the  place  of  the  collision, 
what  did  you  find  ? 

A.  Well,  I  found  the  "Kern"  sinking. 

Q',  And  which  way  was  she  headed  at  that  time  ? 

A.  For  the  Washington  shore.  It  was  right  just 
about  straight  across  the  river,  just  about  straight 
in  for  shore. 

Q.  Where  were  the  loaded  barges'? 

A.  Well,  two  of  them  was  in  pretty  close  to  shore 
and  the  other  one  was  farther  out.  They  were  scat- 
tered ;  two  of  them  was  pretty  handy  in  towards  the 
light  of  the  Waterf ord  Cannery. 

Q.  What  was  the  condition  of  the  weather  and  at- 
mosphere that  night,  Captain?     [194] 

A.  Clear.     It  was  a  clear  night. 

Q.  How  was  the  wind  ? 

A.  Well,  there  was  no  wind ;  calm ;  clear. 

Q.  What  did  you  do  after  you  got  down  to  the 
place  of  the  collision  1 

A.  Well,  I  first  started  to  put  a  line  on  the  "Kern" 
to  see  if  I  could  tow  her  ashore. 

■Q'.  Which  side  did  you  approach  her  on? 
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A.  I  was  on  her  starboard  side. 

Q.  And  what  did  you  succeed  in  doing  with  her  ? 

A.  Well,  I  didn  't  do  anything ;  about  the  time  I  got 
the  line  out  she  went  down,  or  started  down. 

Q.  Where  was  the  "Elder"  at  that  time*? 

A.  Oh,  she  was  down  below  there  a  short  distance. 
I  didn 't  pay  much  attention  to  it.  I  suppose  a  quar- 
ter of  a  mile,  maybe  a  little  more  below  there. 

Q.  Did  you  take  any  of  the  crew  off  of  the 
"Kern"?        A.  Two  men. 

Q.  What  men,  do  you  know  1 

A.  The  pilot  and  mate. 

Q.  How  long  have  you  been  engaged  in  towing  rock 
barges,  these  rock  barges  for  the  Columbia  Contract 
Company,  in  the  river  ?        A.  Why,  since  '98. 

Q.  How  long  had  it  been  customary  for  you  to  ex- 
change loaded  barges  for  light  barges  with  the 
steamer  "Kern"  prior  to  the  collision? 

A.  Well,  with  the  steamer  * '  Kern, ' '  not  very  long. 
We  had  ordinarily  been  changing  them  with  the  other 
tug. 

Q.  What  was  the  other  tug?      [195] 

A.  The  tug  " Samson. "  The  "Kern"  was  in  the 
"Samson's"  place,  I  guess  about  eight  or  ten  days, 
something  like  that.     I  don't  know  exactly  myself. 

Q.  And  where  did  you  customarily  exchange 
barges,  between  what  points  on  the  river? 

A.  Well,  wherever  we  would  meet. 

Mr.  DENMAN.— You  mean  with  the  "Kern"? 

Mr.  CAMPBELL.— With  the  "Kern"  and  "Sam- 
son." • 
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A.  Wherever  we  would  happen  to  meet  along  the 
river. 

Ql  Well,  between  what  points  was  the  usual  meet- 
ing place  ? 

A.  Oh,  usually  between  Oak  Point  and  Cooper's 
Point ;  usually  try  to  make  the  run  so  as  to  meet  in 
through  there. 

Q.  Why? 

A.  Oh,  because  there  is  deep  water  and  more  room ; 
lots  of  room ;  and  ordinarily  there  is  not  much  wind 
around  there.     It  is  a  good  place  to  change. 

Q.  When  you  dropped  the  loaded  barges  abreast  of 
Waterford  Light,  what  distance  in  your  judgment 
was  there  between  the  Washington  shore  and  the 
barges  ? 

A.  Well,  that  would  be  hard  for  me  to  say.  I 
should  judge  about  six  or  seven  hundred  feet,  prob- 
ably. 

Q.  Did  you  state  whether  you  saw  the  searchlight 
of  the  "Kern"  at  any  time  thrown  up  the  river  that 
night  before  the  collision  ? 

A.  No.  I  never  saw  the  searchlight  turned  up  the 
river ;  no,  sir.     That  is,  after  she  passed. 

Q.  Was  the  searchlight  playing  when  you  got  down 
to  her  ? 

A.  No ;  it  had  gone  out  when  I  got  to  her ;  her  lights 
were  all  out. 

Q.  Before  you  got  to  her,  had  you  seen  the  search- 
light of  the  "Kern'"?     [196]         A.  No,  sir. 

Q.  What  is  the  usual  danger  signal  blown  on  the 
Columbia  River?        A.  Four  short  whistles. 
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Cross-examination  by  Mr.  DENMAN. 

Q.  Captain,  you  say  that  the  "Elder"  was  coming 
down  at  probably  full  speed,  as  she  usually  went  ? 

A.  Yes,  sir. 

Q.  That  is  the  usual  method  of  passing  up  and 
down  that  stream  at  that  wide  point,  isn't  it? 

A.  Yes,  sir. 

Q.  And  you  had  chosen  this  wide  place  because 
there  was  more  room  to  get  out  of  the  way  of  other 
vessels  in  maneuvering  and  fixing  up  your  tows  ? 

A.  Yes,  sir. 

Q.  Because  you  desired,  you  aimed  to  get  out  of 
the  way  of  other  vessels  as  much  as  possible  in  as- 
sembling the  barges  ?        A.  Yes,  sir. 

Q.  Really  lying  helpless  there  in  the  stream,  you 
can 't  do  anything,  can  you,  in  the  way  of  getting  out 
of  the  way,  in  assembling  the  barges  ? 

A.  No;  no. 

Q.  The  combined  length  of  your  tug  and  your  tow, 
would  be  a  couple  of  hundred  feet,  wouldn  't  it  % 

A.  Oh,  yes ;  yes,  more  than  that. 

Q,  More  than  that ;  so  that  you  aim  as  much  as  pos- 
sible to  keep  off  of  the  fairway  space  when  you  are 
making  those  tows  ?        A.  Yes,  sir. 

Q.  Now,  this  danger  signal,  you  know  what  the 
rules  provide  for  a  danger  signal,  don't  you? 

A.  Yes,  sir.     [197] 

Q.  It  doesn't  say  it  shall  be  four;  it  says  not  less 
than  four  ?        A.  Not  less  than  four ;  yes,  sir. 

Q.  Now,  you  have  not  attempted  to  modify  these 
rules  on  the  Columbia  River  in  any  way,  have  you  % 
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A.  No,  no;  I  don't  know  that  we  have. 

Q'.  If  you  want  to  call  another  man  down,  you 
might  give  him  five  or  six,  if  you  wanted  to  ? 

A.  Yes,  sir. 

Q.  And  that  would  not  be  out  of  the  way  at  all  ? 

A.  No. 

Q.  That  is  correct,  isn't  it  ? 

A.  Yes,  that  is  correct. 

Q.  About  how  far  is  the  place  where  the  "Kern" 
was  lying  there  from  Cooper's  Point? 

A.  From  Cooper's  Point? 

'Q.  Yes.        A.  About  three-quarters  of  a  mile. 

Q.  That  is  where  she  was  lying  ?        A.  Yes. 

Q.  The  tide  had  just  turned  from  slack  water  to 
flood,  had  it  not,  just  starting  to  come  in? 

A.  Yes,  sir. 

Q.  She  may  have  drifted  quite  a  little  ways  before 
she  sunk,  may  she  not  ? 

A.  Well,  there  wasn't  current  enough  for  her  to 
Irift  far;  it  was  slack  water;  it  hadn't  got  to  flooding 
much. 

Ql  Well,  it  had  got  to  flooding  some  ? 

A.  Well,  not  much,  if  any;I  don't  think  any. 

Q.  Well,  now,  why  did  you  say  just  a  moment  ago 
you  thought  it  was  flooding  some  ? 

A.  Well,  it  was  flood  tide,  yes ;  but  there  was  so  lit- 
tle current  [198]  the  position  of  the  boat  would 
not  change  very  much. 

Ql  It  would  some,  though  ?        A.  No. 

Q.  It  would  some  ? 

A.  Not  much,  because  the  barges  never   changed 
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the   positions   in   all  the  time  they  laid  there  very 
much.     There  is  no  current  in  the  Columbia  River  at 
that  place,  to  speak  of. 

Q.  Oh,  there  is  not  ? 

A.  Unless  it  is  a  big  tide. 

Q.  So  that  in  your  opinion  the  place  where  she  lay 
was  about  the  point  of  the  collision  ? 

A.  Just  about,  yes,  sir. 

'Q.  Now,  where  did  you  say  you  passed  the 
'  *  Elder  "  f        A.  Just  below  Cooper 's  Point. 

Q.  How  far  below,  a  thousand  feet? 

A.  No.  I  don't  think  so.  It  might  have  been,  but 
I  could  not  say. 

Q.  It  was  within  a  thousand  feet  of  Cooper's 
Point?        A.  How? 

Q.  It  was  within  a  thousand  feet  ? 

A.  Yes,  inside  of  a  thousand  feet. 

Q.  Of  Cooper's  Point?        A.  Yes. 

Qi.  You  are  certain  of  that,  aren  't  you  ? 

A.  Yes. 

Q.  Or  pretty  certain,  as  well  as  you  can  recollect  ? 

A.  Yes,  sir. 

Q.  And  what  happened  on  that  night  after  losing 
that  tug  is  pretty  well  impressed  on  your  mind,  isn't 
it? 

A.  Well,  it  is  two  years '  time ;  a  man  forgets  those 
things  a  little  bit,  you  know. 

Q.  It  wasn't  a  quarter  of  a  mile  below  Cooper's 
Point  that  you  [199]  passed  the  "Elder";  it  was 
within  a  thousand  feet  of  the  Point  ? 

A.  Well,  probably,  yes,  about ;  I  think  so. 
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Q.  And  you  recollect  the  following  testimony  be- 
fore the  United  States  Inspectors? 

Mr.  CAMPBELL.— What  page? 

Mr.  DENMAN.— Page  85. 

Q.  (Continuing.)  ''At  that  time  the  'Elder'  as 
she  was  passing  you,  signaled  the  'Kern'?  A.  Yes. 
sir.  Q.  By  one  blast?  A.  Yes,  sir."  Do  you  recol- 
lect that  testimony  ?        A.  Yes. 

Q.  So  that  the  first  signal  from  the  "Elder"  to  the 
"Kern"  came  when  they  were  about  three-quarters 
of  a  mile  apart  ?        A.  Yes. 

Q.  That  is  correct,  is  it  ? 

A.  I  think  so,  yes ;  very  near  it. 

Q.  Are  you  familiar  with  this  rule,  number  6  of 
the  Inland  Waters  Rule,  which  reads  as  follows: 
"When  steam  vessels  are  running  in  the  same  direc- 
tion and  the  vessel  which  is  astern  shall  desire  to  pass 
on  the  right  or  starboard  hand  of  the  vessel  ahead, 
she  shall  give  one  short  blast  of  the  steam  whistle  as 
a  signal  for  such  desire,  and  if  the  vessel  ahead  an- 
swers with  one  blast,  she  shall  put  her  helm  to  port." 
Are  you  f amilith  with  that  rule  ?        A.  Yes,  sir. 

Q.  Now,  it  says  here, ' '  If  the  vessel  ahead  answers 
with  one  blast,  she  shall  put  her  helm  to  port. "  It  is 
only  in  the  event  the  vessel  ahead  answers  with  one 
blast  that  she  puts  her  helm  to  port  when  she  ap- 
proaches you ;  that  is  correct,  is  it  not  ? 

A.  Yes,  sir.     [20O] 

Q.  There  is  no  modification  of  that  rule,  or  wasn't, 
on  the  Columbia  River,  is  there  ?  You  haven 't  modi- 
fied this  rule  in  any  way  on  the  river  ?        A.  No,  no. 
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Q,  As  a  matter  of  fact,  you  could  not  do  it,  could 
you?        A.  Couldn't  modify  it,  no. 

Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  When  Mr.  Denman  asked  you  if  the  point  of 
collision  with  the  "Kern"  was  three-quarters  of  a 
mile  below  the  point  where  the  "Elder"  passed  you, 
I  will  ask  you  whether  or  not  it  is  your  intention  to 
give  that  with  any  degree  of  accui'acy  ? 

A.  Well,  it  is  only  just  a  kind  of  a  more  or  less 
guesswork  about  that  distance.  I  don't  particularly 
know. 

Q.  In  your  best  judgment.  Captain,  how  far  were 
you  below  Cooper's  Point  when  the  "Elder"  passed 
you  and  gave  the  first  signal  to  the  "Kern"? 

A.  Well,  it  is  pretty  hard  for  me  to  say ;  probably 
a  thousand  feet,  or  maybe  less. 

Q.  Now,  if  the  "Kern"  drifted  at  all  after  the  col- 
lision, which  way  would  it  be,  down  the  river  or  up 
the  river  ? 

A.  Well,  I  don't  think  she  would  drift.  If  she 
did,  she  would  likely  drift  up  the  river;  but  I  don't 
believe  she  would  drift  any. 

Q'.  Which  way  would  the  river  current  be  run- 
ning? 

A.  I  don't  think  there  was  any  current,  slack 
water ;  the  flood  tide  was  backing  the  Columbia  cur- 
rent up. 

Q.  Where  were  the  barges  with  respect  to  the  po- 
sition of  the  "Kern"  at  the  time  you  got  down  there? 

A.  They  were  towards  the  Washington  shore. 
[201] 
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Q.  Above  or  below  ? 

A.  Well,  one  was  a  little  above,  and  the  others 
about  abreast  of  them. 

Recross-examination  by  Mr.  DENMAN. 

Q.  Now,  when  the  "Elder"  was  three-quarters  of 
a  mile — you  say  it  was  about  three-quarters  of  a  mile 
when  you  passed  her,  somewhere  around  there  ? 

A.  Less  than  three-quarters  of  a  mile. 

Q.  Well,  more  than  a  half  mile,  wasn't  it, — must 
have  been  if  it  was  within  a  thousand  feet  of  the 
point"?        A.  Yes. 

Q.  More  than  half  a  mile,  wasn't  it? 

A.  Probably  more  than  half  a  mile. 

Q.  Now,  when  these  vessels  were  half  a  mile  apart 
and  the  ''Elder"  asked  for  permission  to  pass  the 
''Kern"  to  her  starboard,  why  should  the  "Kern" 
call  him  down  ?  Wasn't  there  plenty  of  time  for  him 
to  have  turned  and  gone  on  the  starboard  side  of  the 
"Kern"? 

A.  I  don't  know  that  there  was.  I  don't  know 
why  he  called  him  down.  I  wasn't  on  it;  I  was  on 
the  other  boat. 

Q.  You  can't  conceive  of  any  reason,  can  you? 

A.  No,  I  wasn't  there.     I  wasn't  in  position  to  see. 

Q.  I  am  asking  you  now  as  a  mariner. 

A.  How? 

Q.  I  am  asking  you  as  a  mariner  if  there  was 
abundance  of  room  for  him  to  pass  on  his  starboard 
side  and  they  were  half  a  mile  apart,  there  was  no 
reason  for  him  telling  him  he  could  not  come  through 
there,  was  there? 
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A.  Well,  he  might  have  had  reasons  I  don't  know 
about ;  I  don't  know  anything  about  it.      [202] 

Q.  Now,  presuming  there  was  room  to  pass, — I  am 
not  asking  you  about  this  case,  but  presuming  there 
was  room  to  pass  and  there  was  plenty  of  clear  water 
between  the  ''Kern"  and  the  shore,  there  was  no  rea- 
son, if  they  were  half  a  mile  apart,  for  the  "Kern" 
to  have  called  him  down,  was  there  ? 

A.  I  don 't  know  whether  there  was  or  not. 

Q.  I  say,  presuming  the  facts  as  I  am  stating 
them ;  don 't  take  any  others ;  presuming  the  facts  as 
I  am  stating  them ;  they  are  a  half  mile  apart  ? 

A.  Yes. 

Q.  There  is  plenty  of  room  to  pass  on  the  star- 
board side;  there  is  no  reason  for  calling  down  the 
''Elder"  at  that  point,  was  there,  presuming  those 
facts  to  be  true,  was  there  ? 

A.  Well,  evidently  there  wasn't  room,  because  he 
rammed  him. 

The  COURT.— Well,  answer  the  hypothetical 
question. 

The  WITNESS.— Well,  how  can  I  answer  it?  I 
don't  know  whether  there  was  or  not.  I  am  not  pilot 
on  steamships;  and  I  wasn't  on  the  "Kern." 

Q.  Put  this  problem  out  of  your  mind  now. 

A.  Yes. 

Q.  Presuming  you  are  taking  your  examination 
before  the  Inspectors.        A.  Yes. 

Q.  You  have  taken  a  nimiber,  haven't  youf 

A.  Yes,  sir. 

Q.  All  right.     Now,  presuming  you  were  in  that 
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position,  and  a  vessel  was  eight  hundred  feet  off  the 

"Washington  shore  ?        A.  Yes. 

Q:.  And  another  vessel  is  coming  down  behind  a 
half  a  mile  away.        A.  Yes.     [203] 

Q.  And  asks  for  permission  to  pass  in  those  eight 
hundred  feet  the  starboard  side  of  the  other  vessel, 
is  there  any  reason  why,  if  the  other  vessel  is  not 
moving  and  not  crossing  into  that  water,  any  reason 
why  that  vessel  should  forbid  the  approaching  vessel 
to  pass  between  her  and  the  shore  ? 

A.  Well,  I  should  think — 

Q.  (Interrupting.)  Is  there  any  reason,  under 
those  circumstances'? 

A.  Well,  there  is  reason. 

Q.  What  is  it? 

A.  If  he  kept  right  head-on  and  never  cut  out  his 
green  light  and  kept  right  head-on  for  a  boat  that 
was  lying  helpless,  there  is  a  reason  for  calling  him 
down  until  he  shuts  out  his  green  light. 

Q'.  Until  he  shuts  out  his  green  light "? 

A.  Yes,  sir. 

Q.  In  other  words,  then,  if  a  vessel  is  coming 
straight  down  the  river  to  you  a  half  mile  away  ? 

A.  Yes. 

Q.  A  half  mile  away,  and  there  is  plenty  of  room  to 
maneuver  and  pass  in,  you  won't  give  him  permis- 
sion if  he  shows  all  his  lights  ? 

A.  If  I  am  lying  helpless,  no,  I  won't. 

Q.  Why? 

A.  Because  I  don't  think  that  he — I  am  afraid  he 
won't  have  room,  that  is  all.     I  would  warn  him  in 
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time  that  I  am  helpless.    When  he  is  coming  down 

the  river,  he  don't  know  I  am  lying  helpless. 

<Q.  What  difference  does  it  make  if  you  are  lying 
helpless  if  he  has  room  to  pass  ?     [204] 

A.  It  makes  considerable  difference. 

Q.  What  difference? 

A.  If  am  lying  there  and  I  am  not  helpless  and  he 
keeps  his  three  lights  on  me  all  the  time  and  I  am 
not  helpless,  I  can  put  my  wheel  over  and  get  out 
of  the  way;  but  when  I  am  helpless,  I  can't. 

Q.  But  he  is  a  half  mile  away  now ;  he  has  an  abun- 
dant time  to  get  over  there.        A.  Yes. 

Q.  And  you  call  him  down  instantly?        A.  Yes. 

Q.  Have  you  a  right  to  do  that  ? 

A.  I  certainly  have  if  I  don't  think  there  is  a 
chance  for  him  to  pass  on. 

Q.  But  if  there  is  eight  hundred  feet,  there  is 
plenty  of  room  to  pass,  isn't  there  ? 

A.  Yes ;  if  he  takes  the  room,  there  is. 

Q.  If  he  takes  the  room ;  and  he  is  a  half  mile  away, 
and  he  says  he  is  going  to  turn  to  the  right  by  blow- 
ing one  whistle,  and  you  say  he  can't  turn  to  the  right 
by  complying  with  the  rule  until  he  gets  a  responsive 
whistle — that  is  correct,  isn't  it? 

A.  I  think  you  will  find  it  under  some  of  the  rules 
there  that  a  man  must  show  his  light  when  he  blows 
the  whistle. 

Q.  Is  that  so?    What  is  the  rule? 

A.  I  think  you  will  find  it. 

Mr.  DENMAN. — Is  there  any  such  rule? 

The  WITNESS.— I  notice  that  Captain  Edwards 
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jacked  me  up  pretty  hard  about  it  one  time. 

Q.  What  is  that? 

A.  I  know  Captain  Edwards  jacked  me  up  pretty 
hard  one  day  [205]  because  I  made  a  statement  to 
that  effect. 

Q.  He  did,  eh?  What  was  the  statement  you 
made? 

A.  About  blowing  the  whistle  when  the  light  wasn  't 
hid ;  had  both  lights  on  and  blew  the  port  whistle. 

Q.  Those  were  passing  signals,  weren't  they? 

A.  Yes. 

Q.  They  were  not  coming  up,  under  this  rule, 
from  astern?        A.  What  is  the  difference? 

Q.  The  difference  is  the  astern  rule  lays  down  the 
rule  that  you  can't — I  am  arguing  to  the  witness, 
your  Honor;  the  point  I  am  trying  to  make  is  the 
astern  rule  as  I  have  read  it  to  you,  provides  that  you 
can't  go  from  the  starboard  or  port  until  you  get  per- 
mission, does  it  not  ?        A.  Yes. 

Q.  And  that  differs  from  the  passing  rule  which 
requires  you  when  passing,  coming  from  opposite  di- 
rections, to  put  your  helm  over  as  soon  as  you  give 
the  whistle.  That  is  the  difference  between  the  two, 
isn't  it?        A.  Yes. 

Q.  Now,  you  are  half  a  mile  apart,  and  ask  per- 
mission to  pass  over  to  the  right,  and  I  have  got  to 
wait  until  I  get  permission  from  you  to  pass  over  to 
your  right?        A.  Certainly. 

Q.  What  right  have  you  to  call  me  down  at  that 
distance  before  you  have  given  me  a  chance  to  turn 
over  to  the  right  by  giving  me  the  permission  signal  ? 
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A.  I  think  we  have  a  right  to  do  it  all  right. 

Q:.  Now,  what  is  that  based  on? 

A.  Well,  because  the  rule  says  you  shall  not  at- 
tempt to  pass  until  you  get  the  answer.  If  the  boat 
ahead  don't  see  fit  to  let  you  pass,  she  answers  with 
an  alarm  signal.     [206] 

Q.  Oh ;  then  your  idea  is  that  although  there  is 
plenty  of  room  to  pass,  that  the  vessel  ahead  can  hold 
the  vessel  astern  as  long  as  she  pleases ;  is  that  it  ? 

A.  Yes,  they  can. 

Q.  That  there  is  no  correlative — 

A.   (Interrupting.)     Until  there  is  room  to  pass. 

Q.  Well,  I  am  assuming  there  is  room  to  pass. 
Now,  there  is  eight  hundred  feet. 

A.  I  don 't  know  that  there  was. 

Qt.  I  am  presuming  that  there  was  eight  hundred 
feet.  Now,  forget  for  a  moment  what  you  think  may 
have  been  otherwise.  Presuming  there  was  eight 
hundred  feet,  there  would  be  room  to  pass,  wouldn't 
there  ? 

A.  Yes.     It  appears  to  me  there  would  be. 

Q.  What? 

A.  Yes ;  it  appears  to  me  there  would  be  room. 

Qi.  Now,  if  there  is  room  to  pass,  abundant  room 
to  pass,  is  it  your  idea  that  the  vessel  ahead  can  hold 
the  vessel  behind  until  its  own  sweet  will  is  satisfied ; 
or  have  you  got  to  let  him  pass  when  there  is  room  ? 

A.  No;  I  think  you  can  hold  him  if  you  want  to, 
because  as  long  as  he  is  coming  right  straight  for- 
ward, he  would  be  coming  right  straight  for  me,  and 
if  I  was  helpless  and  could  not  get  out  of  his  way, 
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I  would  be  a  little  bit  afraid  myself. 

Q.  That  is  to  say,  when  you  are  a  half  mile  apart 
and  he  can't  get  out  of  your  way  until  you  have  given 
him  permission  to  go  by  blowing  your  one  whistle 
in  response  to  his?  What  does  it  mean  when  I  am 
behind  you,  coming  down  a  half  mile  away,  and  blow 
one  whistle  ?    What  do  I  mean  by  that  ? 

A.  You  are  asking  for  permission  to  pass.     [207] 

Mr.  FULTON.— Which  way? 

A.  Just  merely  asking  for  permission  to  pass. 

Q.  Which  way? 

A.  One  whistle  to  pass  to  the  starboard. 

Q.  To  the  starboard  of  the  forward  vessel  t 

A.  Yes. 

Q.  Now,  what  has  the  other  man  got  to  do  in  re- 
sponse to  that  before  I  can  move  my  helm  ? 

A.  Well,  if  he  answers  with  one  whistle,  why  then 
you  can  move  your  helm.  But  you  are  supposed  to 
be, — ^he  would  not  likely,  if  you  were  running  right 
straight  for  him,  he  would  not  be  liable  to  answer,  if 
he  was  helpless. 

Q.  In  a  half  mile,  can't  you  clear  a  vessel? 

A.  I  don't  know  whether  you  can  or  not. 

Q.  That  is  dead  ahead  of  you  ? 

A.  I  don't  know,  sometimes  whether  they  can  or 
not.     They  don't  seem  always  to  do  it. 

Q.  Now,  let  me  ask  you,  suppose  the  vessels  are  in 
this  position  a  half  mile  apart.  (Counsel  illus- 
trating.)        A.  Yes. 

Q.  Do  you  mean  to  say  if  I  get  permission  from  her 
to  pass  that  vessel  ahead  on  the  starboard  side,  a  half 
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niile  away,  I  can 't  in  that  distance,  get  over  and  clear 

her"?        A.  Why,  sure,  you  ought  to  be  able  to. 

Q.  You  ought  to  be  able  to  do  it  in  five  hundred 
feet,  ought  you  not?     That  is  correct,  isn't  it? 

A,  Well,  five  hundred  feet ;  I  don 't  know  whether 
you  would  or  not. 

The  COURT. — You  say  five  hundred  feet  is  pretty 
close. 

A.  I  think  five  hundred  feet  would  be  pretty  close 
to  the  boat  ahead,  being  helpless.     [208 J 

Q.  Suppose  now,  she  remains  stationary,  she  is  an- 
chored there,  and  I  am  five  hundred  feet  behind,  and 
I  have  got  a  vessel  of  the  power  of  the  ** Elder,"  do 
you  mean  to  say  that  if  I  am  going  straight  forward, 
I  can't  clear  her  in  five  hundred  feet? 

A.  I  don't  say  that  you  can't;  no. 

Q.  Isn't  it  entirely  practical  to  do  it? 

A.  Yes,  it  is. 

Q.  Now,  if  you  can  do  it  in  five  hundred  feet,  when 
a  man  asks  your  permission  when  you  are  a  half  mile 
back  here,  why  shouldn  't  you  give  it  to  him  ? 

A.  Well,  it  depends  altogether  on  the  circum- 
stances. 

Q.  Presuming  now  there  is  room  to  pass  ? 

A.  That  is  all  there  is  to  that. 

Q.  Presuming  now  there  is  room  to  pass? 

A.  I  know  they  have  let  me  pass  many  times  there. 
I  have  let  them  pass,  certainly.  That  is  as  near  as  I 
can  come  at  it. 

Redirect  Examination  by  Mr.  CAMPBELL. 
Q.  Captain,  supposing  that  you  had  been  in  charge 
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of  "the  navigation  of  the  "Kern"  and  after  an  ex- 
cEange  of  the  whistles  which  were  exchanged,  you 
saw  that  the  ''Elder"  had  not  changed  her  course,  but 
was  still  bearing  down  upon  you  with  all  three  lights 
showing, — 

Mr.  DENMAN.— For  how  long? 

Q.  I  say,  until  after  the  exchange  of  the  four  whis- 
tles, I  will  ask  you  whether  or  not  in  your  judgment 
as  a  navigator  there  was  danger  of  collision  ? 

A.  Why,  yes,  certainly,  there  was  danger  of  colli- 
sion. 

Q.  What  would  you  do  under  the  circumstances? 

A.  Well,  I  would  blow  him  an  alarm  signal;  or  if 
there  was  [209]  any  show,  I  would  try  to  get  my 
boat  out  of  the  way ;  I  would  try  to  go  ahead  and  back 
up  or  something,  to  get  clear,  if  I  could. 

Mr.  DENMAN. — Now,  in  order  to  make  this  clear 
to  your  Honor,  we  don 't  contend  that  the  things  that 
the  "Kern"  did,  according  to  the  testimony,  when 
we  were  right  up  on  top  of  her,  were  causitive  matters 
in  the  collision  at  all. 

Mr.  CAMPBELL.— That  is,  you  admit,  Mr.  Den- 
man,  that  the  going  ahead  of  the  "Kern"  wasn't  in 
any  way  the  proximate  cause  of  the  collision  ? 

Mr.  DENMAN. — If  your  testimony  be  true,  that 
you  were  only  going  after  we  got  within  forty  feet  of 
you,  if  you  didn't  move  until  we  got  right  down  on 
you,  until  we  were  in  forty  feet  of  you,  if  that  sup- 
position you  are  giving  him  is  true,  we  don't  contend 
that  that  is  a  causitive  matter  in  the  collision ;  it  could 
not  be.     We  were  right  on  top  of  one  another  and 
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what  a  man  would   do   under   those   circumstances 
doesn't  count. 

Mr.  CAMPBELL.— I  am  glad  to  get  that  admis- 
sion in  the  record.     That  is  all. 

Eecross-examination  by  Mr.  DENMAN. 

Q.  You  say  that  after  the  whistles  had  been  ex- 
changed; by  that,  you  mean  after  the  four- whistle 
signal  had  been  given  ?        A.  Yes. 

Q.  You  say  you  think  there  would  be  danger  of  col- 
lision?       A.  Yes. 

Q.  You  don't  think  there  is  any  danger  of  colli- 
sion when  they  are  a  half  a  mile  away  and  the 
** Elder"  had  just  blown  one  whistle,  do  yout  There 
was  no  danger  of  collision  then  ? 

A.  Well,  it  seemed  to  have  been.     [210] 

Q.  I  am  not  asking  you  that.  If  you  were  on  the 
stern  of  the  "Kern"  and  looking  up  the  river  and 
saw  a  vessel  half  a  mile  off  that  blew  one  whistle  to 
you, —        A.  Yes. 

Q.  You  would  not  think  there  was  any  danger  of 
collision  then,  would  you  ? 

A.  Well,  I  should— 

Q.  (Interrupting.)     Oh,  be  frank. 

A.  It  don't  look  like  there  ought  to  be;  no. 

Mr.  DENMAN.— No ;  that  is  all. 

Redirect  Examination  by  Mr.  CAMPBELL. 
Q.  If  the  "Elder"  was  coming  right  straight  down 
behind  the  "Kern"  and  had  not  changed  her  course 
to  either  port  or  starboard  at  all  until  she  got  within 
a  distance  of  five  hundred  feet,  in  your  judgment, 
could  the  "Elder"  have  shifted  her  course  so  as  to 
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iave  made  certain  that  a  collision  would  not  have 
taken  place  with  the  stern  of  the  "Kern"  and  any 
of  the  port  side  of  the  "Elder"  from  forward  aft? 

Mr.  DENMAN.— I  object  to  that.  There  is  no 
testimony  at  all — 

Mr.  CAMPBELL.— (Interrupting.)  No,  but  it  is 
a  hypothetical  question  just  as  you  have  been  asking. 

Mr.  DENMAN. — But  it  is  not  a  hypothetical  ques- 
tion based  upon  any  fact  proven  in  the  case. 

The  COURT.— I  wiU  let  him  answer. 

Q.  In  your  judgment,  could  she  when  she  got  in  a 
distance  of  five  hundred  feet,  shift  her  course  either 
to  the  starboard  or  port  so  as  to  have  made  certain 
a  collision  would  not  have  taken  place  between  the 
stern  of  the  "Kern"  and  some  point  on  the  star- 
board or  port  side  of  the  "Elder"  from  forward  aft? 

[211] 

A.  Well,  it  looks  like  she  ought  to  have  been  able 
to  turn  clear  one  way  or  the  other. 
Q.  In  a  distance  of  five  hundred  feet  ? 
A.  Five  hundred  feet,  it  looks  like  she  ought  to. 

Recross-examination  by  Mr.  DENMAN. 

-Q.  Suppose  you  were  on  the  "Elder"  five  hundred 
feet  astern  of  the  "Kern"  and  going  to  split  her  if 
she  come  straight  ahead,  could  you  have  maneuvered 
her  so  you  could  not  have  hit  her  % 

A.  I  don't  know  whether  I  could  or  not. 

Q.  Why  ?        A.  I  never  handled  a  steamship. 

Q.  Never  handled  a  steamship  %        A.  No. 

Q.  What  do  you  think  about  it  now  ? 
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A.  I  never  handled  a  steamship;  I  could  not  an- 
swer your  question. 

The  COURT. — He  is  not  an  expert  on  that  matter. 

The  WITNESS. — I  am  no  expert  steamship  man. 

Witness  excused. 

The  COURT. — The  court  will  take  a  recess  now 
until  two  o'clock. 

(Recess  was  thereupon  taken  until  two  o'clock 
P.  M.  of  Tuesday,  Feb.  6,  1912.)     [212] 

Testimony  of  George  Hale,  for  Libelant. 

Portland,  Oregon,  Tuesday,  February  5,  1912, 

2  P.M. 
GEORGE  HALE,  a  witness  called  on  behalf  of  the 
libelant,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL: 

Mr.  Hale,  how  old  are  you?        A.  Thirty-six. 

Q.  Were  you  the  mate  on  board  the  steamer 
"Hercules"  on  the  night  that  the  "Elder"  ran  into 
the  "Kern"?        A.  Yes,  sir. 

Q.  Where  was  the  "Kern"?  Where  had  you 
passed  the  "Kern"  as  you  were  proceeding  down  the 
river  with  the  loaded  barges? 

A.  I  don't  know  just  where  she  was.  I  had  just 
got  up  then. 

Q.  You  were  not  on  deck  then? 

A.  No;  I  had  just  got  up. 

Q.  What  time  did  you  go  on  deck;  rather,  where 
was  the  "Hercules"  when  you  got  on  deck? 

A.  The    "Hercules"    right— just    over    near    to 
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Waterford,  Waterford  Light. 

Q.  Above  it  or  below  if?        A.  Above  it. 

Q.  Did  you  have  anything  in  tow  at  that  time? 

A.  Three  barges. 

Q.  Which  three  barges?        A.  Loaded  barges. 

Q.  Where  was  the  "Kern"  at  the  time  that  you  let 
go  the  three  loaded  barges  ? 

A.  She  had  swung  around  and  started  back.  We 
always  hold  them  until  she  turns  around. 

Q.  And  where  were  the  three  light  barges  when 
you  got  back  to  them  after  dropping  the  loaded 
barges?    [213] 

A.  Just  by  Cooper's  Point  Light. 

Q.  Abreast  the  Cooper's  Point  Light? 

A.  Just  about  there;  I  could  not  tell;  didn't  pay 
much  attention  whether  above.    Wasn't  below. 

Q.  Did  you  see  the  "Elder"  that  night? 

A.  Yes,  sir. 

Q.  Were  any  signals  exchanged  between  you  and 
the  "Elder"? 

A.  If  I  remember  rightly  she  whistled  once  to  pass 
the  "Hercules." 

Q.  Was  any  response  made  by  the  "Hercules"? 

A.  Yes,  sir. 

Q.  Whereabouts  was  the  "Hercules"  when  the 
"Elder"  passed  her? 

A.  Just  a  little  below  Cooper's  Point  Light. 

Q.  Did  you  hear  any  signals  given  by  the  "Elder" 
to  the  "Daniel  Kern"? 

A.  Heard  one  whistle. 

Q.  Did  you  hear  any  response?        A.  Yes,  sir. 
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Q.  By  the ''Kern"? 

A.  Heard  a  danger  signal. 

Q.  How  many  whistles? 

A.  Four  short  whistles. 

Q.  How  soon  after  the  ** Elder's"  first  whistle 
were  the  danger  whistles  given? 

A.  Well,  I  couldn't  say  exactly  the  time;  it  was 
immediately. 

Q.  How  did  the  lapse  of  time  compare  with  the 
usual  lapse  of  time  between  passing  signals? 

A.  Well,  sometimes  we  don't  get  a  response  as  fast 
— as  quick  as  you  would  at  other  times,  but  it  was 
just  immediately  after  that. 

Q.  Did  you  hear  any  other  signals  given  by  either 
the  ''Elder"  or  the  "Kern"? 

A.  I  heard  the  "Kern"  blow  her  danger  whistle 
twice.  The  "Elder"  only  blew  once  to  my  knowl- 
edge.    I  didn't  pay  no  attention.     [214] 

Q.  What  were  you  doing  at  the  time  the  "Elder" 
gave  her  first  one  whistle? 

A.  Just  went  in  to  our  tow — to  make  up  our  tow ; 
had  our  fines  out,  gotten  out  our  fines. 

Q.  Had  you  reached  the  barges  at  that  time? 

A.  Sir? 

Q.  Had  you  reached  the  barges  at  that  time? 

A.  When?    When  she  whistled? 

Q.  When  she  whistled  to  the  "Kem"? 

A.  Just  coming  into  them. 

Q.  What  did  you  do  after  that? 

A.  Well,  Captain  Church  hollered  to  me  to  shove 
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them  out  to  shoal  water  and  drop  the  anchor,  so  I 

ran  forward  with  the  anchor. 

Q.  Before  that,  what,  if  anything,  were  you  doing 
with  your  barges  between  the  time  you  heard  the 
"Elder"  give  her  first  whistle  and  the  time  of  the 
collision? 

A.  Well,  making  fast  to  them. 

Q.  Did  you  succeed  in  making  fast? 

A.  No,  got  all  my  lines  out — six  lines — didn't  have 
them  cinched  up. 

Q.  How  did  those  six  lines  run? 

A.  Two  headlines  by  the  bow,  two  tow  lines  from 
the  forward  kevel  leading  aft  and  two  stern  lines. 

Q.  One  line  to  each  barge? 

A.  No  lines  on  the  middle  barge.  They  crossed  in 
there. 

Q.  Where  were  the  forward  kevels  with  respect 
to  the  stem  of  the  "Hercules"? 

A.  Well,  about  twelve  foot  aft  the  stem,  I  suppose 
— fourteen  foot.     [215] 

Q.  How  soon  after  you  heard  the  second  series 
of  four  whistles  given  by  the  "Kern"  was  it  when 
Captain  Church  told  you  there  had  been  a  collision? 

A.  That  is  when  it  was.  Just  as  soon  as  he  blew 
the  four  whistles,  he  hollered  to  me,  he  says,  "The 
steamer  is  into  the  'Kern'  down  there."  He  says, 
"We  will  get  the  anchor  ready;  we  will  drop  the  an- 
chor." 

Q.  What  did  you  do  then? 

A.  I  went  forward  on  the  barges  and  told  the  boys, 
the  crew,  to  take  in  the  lines— take  them  in.     I 
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went  forward  to  get  the  anchor  ready. 

Q.  What  did  the  '^Hercules"  do  after  that?      . 

A.  Anchored  the  harges  and  went  right  back 
there;  took  Mr.  Moran  off  the  ''Kern." 

Q.  How  did  you  find  the  "Kern"  then? 

A.  She  was  crossways  of  the  channel. 

Q.  Heading  which  way? 

A.  Heading  to  the  Washington  shore ;  the  bow  was 
to  the  Washington  shore. 

Q.  Where  was  the  ''Elder"? 

A.  The  "Elder,"  she  was  below. 

Q.  What  did  you  do  after  you  got  down  with  the 
"Hercules"? 

A.  I  threw  a  line  to  Mr.  Moran  to  put  the  tow-line 
on.  It  was  a  wire  line.  I  saw  she  was  beginning 
to  settle  and  I  said  never  mind,  and  I  picked  him  up. 
Mr.  Anderson  jumped  overboard.  I  threw  a  line 
to  him  and  got  him. 

Q.  Where  did  Mr.  Moran  come  aboard  your  vessel? 

A.  Right  on  the  starboard  bow. 

Q.  How  long  have  you  been  working  on  any  of  the 
tugs  towing  these  rock  barges?     [216] 

A.  Well,  I  have  worked  on  them,  on  the  big  barges 
or  schooners,  I  worked  on  them  in  1906,  and  I  have 
worked  all  summer  long  on  the  "Hercules" — on 
them. 

Q.  Where  did  you — where  was  the  usual  place  of 
meeting  and  exchanging  the  loaded  barges  and  the 
light  barges? 

A.  Any  place  we  met  except  in  a  narrow  place. 
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•Q.  Yes,  but  between  what  points  on  the  river  did 
you  usually  meet? 

A.  Oh,  well,  generally  anywheres  from  Oak  Point 
down. 

Q.  Down  to  what? 

A.  Well,  down  anywheres  to  Waterford — in  there; 
sometimes  we  would  be  way  below.  Sometimes  we 
wouldn't  be  up  and  sometimes  we  would. 

Q.  How  far  below  Waterford? 

A.  Have  we  been? 

Q.  Yes. 

A.  Down  to  Tenasillihee  Island.  I  have  been 
down  that  far. 

Q.  How  far  is  that — how  far  below  Waterford  is 
that? 

A.  Must  be  about  ten  or  fifteen  miles,  I  guess. 

Q.  How  did  the  width  of  the  channel  at  the  place 
where  you  dropped  the  loaded  barges  this  night  com- 
pare with  the  average  width  of  the  channel  between 
the  points  where  you  usually  exchanged? 

A.  Well,  of  course,  it  is  a  pretty  wide  channel  from 
Waterford  clear  up  there  for  us — clear  up  to  Oak 
Point,  for  that  matter — well,  to  Quinn's  anyway, 
might  be  a  little  bit  wider  above;  I  don't  know  what 
part  is  the  ship's  channel  itself.     [217] 

Cross-examination. 
Questions  by  Mr.  DENMAN: 
Mr.  Hale,  what  did  you  say  your  business  was? 
A.  Mate  on  the  "Hercules"  then. 
Q.  And  the  Captain  was  whom?        A.  Sir? 
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Q.  Who  was  your  Captain — Captain  Church? 

A.  Captain  Church. 

Q.  Captain  Church  tells  us  that  the  "Elder" 
passed  the  ''Hercules"  about  a  thousand  feet  from 
Cooper's  Point.     Is  that  your  memory  of  it? 

A.  Below  Cooper's  Point? 

Q.  Yes. 

A.  Well,  I  couldn't  say  according  to  feet,  for  I 
didn't  pay  much  attention.  I  was  busy  then.  He 
has  more  chance  to  see  than  I. 

Q.  You  don't  recollect  anything  to  contradict  that? 

A.  Oh,  no. 

Q.  And  these  barges  were  lying — the  loaded 
barges  were  lying  just  off  Waterford  Light? 

A.  Just  above  Waterford  Light  there. 

Q.  Now,  how — you  say  you  passed  her  there,  then 
you  went  over  to  these  light  barges? 

A.  Yes,  sir. 

Q.  In  shallow  water? 

A.  Well,  they  was  in  good  water. 

Q.  What  did  you  mean  by  shoal  water? 

A.  Well,  we  shifted  her  over  to  shoal  water  to 
anchor — get  them  out  of  the  road  when  we  anchored. 

Q.  You  wanted  to  get  the  light  barges  out  of  the 
way? 

A.  Get  them  away  from  there,  you  know.    

Q.  Why?    [218] 

A.  To  get  them  out  of  the  channel  for  things  to 
go  up  or  down — give  them  more  room. 

Q.  Done  to  effect  the  manipulations  required  to  get 
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these  barges  into  shape  and  attach  your  lines  and  all 

that  sort  of  thing? 

A.  Sometimes  it  is  and  sometimes  it  ain't. 

Q.  This  time  you  had  six  lines  out,  did  you? 

A.  Yes,  sir. 

Q.  How  long  does  it  take  you  to  get  them  out — 
I  mean  about? 

A.  Took  us,  oh,  about — I  have  been  under  way  in 
three  minutes. 

Q.  I  am  not  asking  what  you  have  been.  What 
did  you  do  that  night? 

A.  I  couldn't  say  that  time  at  all.  That  is  some- 
thing I  can't. 

Q.  As  much  as  ten  minutes? 

A.  No,  I  don't  think  I  ever  took  ten  minutes  unless 
iHe  barges  were  turned  around.  They  were  straight 
in  the  channel  that  night. 

Q.  You  anchored,  didn't  you? 

A.  Anchored  them  afterwards;  certainly,  after 
they  had  the  collision. 

Q.  Oh,  I  see. 

A.  Don't  drop  any  anchor  to  land. 

Q.  Well,  as  I  understand  it,  though,  you  wanted  to 
get  out  of  the  fairway  in  making  up  these  barges  so 
as  to  be  in  no  danger  to  passing — 

A.  No,  I  went  to  make  up  our  tows. 
.  Q.  I  see.     Then  if  Captain  Moran  testified  he  took 
his  light  barges  over  on  the  Oregon  side  of  channel  to 
get  of  the  way,  he  is  mistaken? 

A.  No,  I  wouldn  't  say  that.  We  go  to  pick  up  our 
barges.     Naturally  we  are  going  to  leave  them  out 
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of  the  channel  as  much  [219]  as  we  can — the  light 
barges ;  if  we  go  over  to  pick  them  up,  why  we  keep 
right  on  going. 

Q.  When  you  say  going  over,  you  mean  over  from 
the  regular  traveled  route?        A.  Yes. 

Q.  Where  was  it  you  heard  the  crash  of  these  two 
vessels?        A.  I  didn't  hear  the  crash, 

Q.  Was  it  a  quiet  night? 

A.  Yes,  sir,  clear  night. 

Q.  Now,  your  captain  testified  that  the  first  signal 
from  the  ''Elder"  to  the  "Kern"  was  given  just  as 
you  passed  her.  You  have  nothing  to  contradict  that, 
have  you  ? 

A.  The  signal  I  heard,  the  only  one  I  heard  was 
when  I — I  waited  until  she  got  by  before  I  turned 
on  the  arc  light.  We  use  an  arc  light  for  a  steamer 
coming  down  to  us — use  our  colored  lights;  just  as 
she  got  abreast,  her  bridge  abreast  of  me,  I  reached 
up  and  turned  on  the  arc  light. 

Q.  And  about  that  time  this  whistle  was  blown  to 
the  "Kern"?        A.  Yes,  sir. 

Q.  Now,  you  say  you  exchange  your  barges  any- 
where but  in  a  narrow  place  on  the  river  ? 

A.  Yes,  sir. 

Q.  Why  not  in  a  narrow  place  ? 

A.  Isn't  room  in  case  a  steamer  comes  down. 

Q.  You  want  to  keep  out  of  the  way,  then,  of  the 
regular  line  of  travel  ? 

A.  Certainly ;  figure  on  giving  to  them  the  channel. 

Q.  So  that  your  story  is  that  just  below  Cooper's 
Point  the  first  whistle  came  from  the  "Elder"  to 
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the  ''Kern"  and  that  was  just  as  you  turned  off  to 

go  over  to  these  light  barges  ?     [220] 

A.  Well,  was  headed  right  up  to  them ;  backed  right 
around,  turned  around  and  headed  upstream. 

Q.  Right  by  the  point  there  ?        A.  Yes,  sir. 

Witness  excused.     [221] 

Testimony  of  Hans  Jensen,  for  Libelant. 
HANS  JENSEN,  a  witness  called  on  behalf  of 
libelant,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL: 

How  old  are  you,  Mr.  Jensen?        A.  Thirty-two. 

Q.  Where  do  you  live  ?        A.  Silverton,  Oregon. 

Q;.  Silverton,  Oregon  ?        A.  Yes,  sir. 

Q.  What  is  your  business? 

A.  Marine  engineer. 

Q.  How  long  have  you  held  a  license  as  a  marine 
engineer  ?        A.  Since  March,  1909. 

Ql  Were  you  employed  on  board  the  steamer 
''Daniel  Kern"  at  the  time  she  was  sunk  by  the 
"Elder"?        A.  Yes,  sir. 

Q.  In  what  capacity  ?        A.  Assistant  engineer. 

Q.  Who  was  on  watch  at  the  time  of  the  collision  ? 

A.  I  was. 

Q.  Where  were  you  standing  at  the  time — where 
were  you  at  the  time  ?        A.  Of  the  collision  ? 

Q.  Yes.        A.  At  the  throttle. 

Q'.  How  long  had  you  been  on  watch  prior  to  the 
collision  ?        A.  Well,  about  half  an  hour. 

Q.  Who  did  you  succeed  on  watch  ? 
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A.  The  chief. 

Q.  What  is  his  name  ?        A.  Spaulding. 

Q.  And  did  you  receive  any  bells  or  signals  from 
the  bridge  of  the  "Kern"  directing  you  to  manipulate 
the  engines?     [222]     A.  Yes,  sir. 

Q.  Prior  to  the  collision  ?        A.  Yes,  sir. 

Q.  For  some  few  minutes  before  you  received  your 
first  signal  what  had  you  been  doing  with  the  en- 
gines? 

A.  Well,  they  had  been  both  going  ahead  and  back- 
ing. 

Q.  What  was  the  steamer  doing  when  you  were 
working  ahead  and  back  ? 

A.  Going  up  to  the  barges,  I  think. 

Q.  When  you  reached  the  barges  then  what  did  you 
do  with  your  engine  ?        A.  Stopped. 

Q.  Did  you  hear  any  exchange  of  whistles  between 
the  '* Daniel  Kern"  and  any  other  vessel! 

A.  Yes,  sir. 

Q.  What  whistle  did  you  hear  ? 

A.  I  heard  one  whistle.  It  sounded  to  me  as  if  it 
was  astern  of  us;  then  four  short  blasts  from  the 
whistle  on  our  boat  and  then  in  a  short  time  one  more 
from  a  boat  outside  somewhere;  then  four  more 
short  whistles  from  our  whistle. 

Q.  What  interval  of  time  elapsed  between  the 
whistle  from  the  boat  outside  and  your  four  whistles 
in  both  instances  ? 

A.  A  very  short  time.  I  don't  remember  as  to — 
couldn't  say  just  exactly,  because  I  v/asn't  paying 
allention  to  it.     Didn't  have  a  watch  with  me,  but 
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Q.  How  soon — where  is  your  engine-room  with  re- 
spect to  the  outside  of  the  vessel?  Can  you  show 
me  by  referring  to  this  photograph  (Libelant's  Ex- 
hibit 1)  % 

A.  This  window  here  is  abreast  the  engine-room. 

Q.  Which  window  counting  from  the  forward  part 
of  the  cabin?        A.  The  third.     [223] 

15".  And  from  the  after-end  of  the  boat  which  is  it? 

A.  The  fourth ;  that  is  the  fiddley  there. 

Q.  What  do  you  mean  by  the  fiddley  ? 

A.  It  is  over  the  boiler-room ;  the  bulkhead  between 
the  boiler-room  and  the  engine-room.  And  this  en- 
gine-room opening  is,  I  think,  about  between  the  two 
here. 

Q.  Between  the  third  and  fourth  windows  counting 
from  the  forward  end  of  the  cabin  and  between  the — 

A.  Third  and  fourth  counting  from  the  aft  also. 

Q.  Counting  from  aft. 

Mr.  DENMAN. — Pardon  me,  Mr.  Campbell ;  have 
you  a  longitudinal  diagram  of  the  "Kern"? 

Mr.  CAMPBELL.— All  that  I  have  is  simply  the 
photographs. 

Q.  At  the  time  or  after  you  heard  the  exchange  of 
signals  between  the  two  steamers,  did  you  receive 
any  signals  from  the  bridge  of  the  "Kern"  to  the 
engine-room  ?        A.  Yes,  sir. 

Q.  What  were  they  ?        A.  Full  speed  ahead. 

Q.  And  how  long  was  that  after  the  second  series 
of  four  whistles  were  given  by  the  "Kern"? 
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A.  Well,  I  don't  think  it  was  over  five  or  ten  sec- 
onds. 

Q.  What  did  you  do  with  your  engines? 

A.  Put  full  speed  ahead. 

Q.  And  how  long  after  you  put  full  speed  ahead 
until  the  collision  itself  ? 

A.  I  don't  think  it  was  over  fifteen  seconds — 
somewhere  between  fifteen  and  thirty.  I  didn  't  have 
a  watch  and  didn't  notice  it,  but  as  near  as  I  could 
judge.     [224] 

Q'.  Did  you  make  any  effort  to  record  it  in  your 
engine-room. 

A.  No,  not  in  case — I  didn't  then,  no,  sir. 

Q.  How  many  turns,  in  your  judgment,  had  your 
engine  made  between  the  time  you  started  ahead  until 
the  collision  came  1         A.  Well,  between  50  and  60. 

Mr.  DENM AN.— Between  what? 

A.  Between  50  and  60  revolutions,  I  think. 

Q.  My  question  was,  how  many  revolutions  had 
your  engine  itself  made  from  the  time  you  started 
full  speed  ahead  until  the  blow  from  the  collision 
came  ? 

A.  From  the  time  I  started  ahead,  you  mean  ? 

Q.  Yes. 

A.  Yes,  I  think  it  made  between  50  and  60  revo- 
lutions. 

Q.  How  many? 

A.  Between  50  and  60  revolutions. 

Q.  How  many  revolutions  could  your  engine  make 
a  minute  ? 
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A.  Sevenfcj^ — between  70  and  75,  I  think  it  would 
make. 

Q.  HoAv  long  did  you  say  your  engine  was  running 
before  the  collision  ? 

Mr.  DENMAN. — He  said  fifteen  seconds. 

A.  Well,  between — about  half  a  minute — some- 
thing like  that.  You  see  the  engine,  when  you  throw 
on  full  speed  ahead  suddenly,  why,  it  revolves  faster 
than  it  does  after  it  picks  up  the  load. 

Q.  I  see.  Well,  how  did  you  throw  your  steam  on 
after  you  got  the  signal  full  speed  ahead  ■? 

A.  Threw  full  steam  on  at  once. 

Qi.  What  kind  of  a  bell  did  you  get  directing  you  to 
do  that? 

A.  You  mean  the  number — a  gong  and  a  jingle. 

Qi.  What  did  the  gong  itself  mean  ? 

A.  Half  speed. 

Q.  And  the  jingle?        A.  Full  speed. 

Q.  And  how  did  they  come  with  respect  to  each 
other?     [225]         A.  Right  together. 

Q.  How  was  the  steam  of  your  boiler  with  respect 
to  the  usual  head  of  steam  that  you  carried  ? 

A.  All  we  were  allowed. 

Q.  Will  you  state  whether  or  not  your  vessel  will 
travel  the  same  distance  under  60'  revolutions  from  a 
stop  as  it  will  under  60^  revolutions  when  you  are  run- 
ning along  ? 

Mr.  DENMAN. — The  engine  or  the  vessel  ? 

Q.  The  vessel.  That  is  to  say,  if  your  vessel  is 
stopped  and  you  start  your  engine  full  speed  ahead 
and  she  makes  60  turns,  will  your  vessel  travel  the 
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same  distance  as  she  would  if  the  vessel  was  running 
and  you  measured  the  distance  she  would  make  in  60 
turns?        A.  Oh,  no,  sir. 

Q.  How  many  turns  of  the  engine,  in  your  judg- 
ment, does  it  take  to  get  headway  on  your  vessel 
under  the  head  of  steam  and  the  giving  of  full  steam 
as  you  did  in  this  case  ? 

A.  Well,  it  would  take  about — ^to  give  it,  you  mean, 
full  speed? 

Q.  As  you  gave  the  steam? 

A.  Giving  the  full  speed,  well,  two  minutes,  I 
think — to  give  it  full  speed. 

Q.  I  thought  you  said  full  steam  ?  I  mean  not  full 
speed  but  in  order  to  get  headway  at  all  how  many 
revolutions  of  your  engine? 

A.  Twenty-five  revolutions  ought  to.  I  have  never 
timed,  but  I  think  25  revolutions  ought  to  give  it  some 
way. 

,Q|.  Where  was  the  chief  engineer's  room  located 
with  respect  to  the  engine-room?        A.  Abaft. 

Q.  What  means  of  communication,  if  any,  was 
there  between  the  engine-room  and  his  room  ? 

A.  None,  except  out  on  deck.  You  could  go  out  on 
deck  and     [226]     into  the  room. 

Q.  What  did  you  do  after  the  collision  ? 

A.  After  the  collision  the  engine  began  to  race  and 
I  closed  the  throttle,  because  I  knew  the  engine  was 
useless  then,  and  just  then  the  mate  came  by  and  hol- 
lered, "All  hands  get  on  the  barge."  So  I  shouted 
to  the  oiler  and  the  firemen,  who  were  below,  to  come 
on  deck  and  then  I  went   around  the   fiddley   and 
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closed  the  main  stop,  closed  the  steam  for  the  main 

engine — closed  the  only  main  engine — I  closed  that. 

Q.  You  shut  the  water  off  from  the  main  engine? 

A.  Yes,  I  closed  the  steam  next  to  the  boiler  or  en- 
gine and  jumped  on  the  barge. 

Q.  Which  barge  did  you  jump  on? 

A.  I  don't  know  which  barge  it  was. 

Q.  Where  was  the  barge  at  the  time  ? 

A.  The  barge  was  alongside  the  boat  on  the  port 
side. 

Q.  Now,  what,  if  you  know,  was  the  cause  of  the 
engine  racing? 

A.  I  think,  as  near  as  I  could  tell,  the  shaft — I 
don't  know  positive,  but  I  think  the  shaft  was  broken 
or  the  propeller  gone.     The  only  thing — 

Q.  Did  you  see  it  afterwards  ?        A.  No,  sir. 

Cross-examination. 
Questions  by  Mr.  DENMAN : 

As  I  understand  it,  you  say  up  to  25  revolutions 
you  wouldn't  get  way  on  or  it  would  take  that  time 
to  get  hold,  and  from  there  on  her  way  would  de- 
velop ? 

A.  Well,  it  would  take  25  to  get  some  way  on  her. 

Q.  You  wouldn't  have  full  way  on  then? 

A.  No.     [227] 

Q.  Your  tug  was  lashed  to  the  barge  at  that  time, 
wasn't  it?        A.  I  don't  know. 

Q'.  Where  is  the — how  far  is  the  deck  of  the 
*'Kern"  above  the  water-line? 

A.  I  don't  know  that. 

Q.  Well,  is  it  two  feet — three  feet  ? 
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A.  I  think  about  two  feet. 

Q.  And  the  engine  is  below  down  in  the  hold,  is  it 
not? 

A.  Yes,  sir,  but  the  starting-platform  is  on  a  level 
with  the  main  deck. 

Q.  What? 

A.  The  starting-platform,  where  I  was  standing. 

Q'.  On  the  main  deck  ?        A.  Yes,  sir. 

Q.  And  you  say — where  were  you  in  that  room, 
that  starting-platform  ?    How  large  a  room  is  that  ? 

A.  About  10x12,  I  think. 

Q.  10x12.     What  portion  of  the  room  were  you  in  ? 

A.  Forward. 

Q.  Forward,  and  where  was  this  window  that  was 
open? 

A.  Windows  ?    You  mean  these  windows  here  ? 

Q.  The  window  opened  from  this  room  outside — 
wasn't  there? 

A.  Yes,  sir,  a  door  opened  also,  but  a  gangway — 
this  engine-room — there  is  a  gangway  about  three 
feet  wide  and  the  engine-room  is  the  inner  side  of 
this  gangway.     These  windows  are  on  the  outside. 

Q.  Is  the  engine-room  sealed  up  where  you  were, 
where  the  starting-platform  is  ?        A.  Yes,  sir. 

Q.  How  did  that  sound  get  in  there  from  the  out- 
side ?        A.  The  door  was  open.     [228] 

Q.  Where  was  that  door — behind  you  or  alongside 
you  ?        A.  Right  by  me. 

Q.  Behind  you.  Then,  any  sound  that  came  in 
from  the  outside  would  have  to  come  in  through  the 
door  behind  you  ? 
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A.  The  windows — two  windows  also. 

Qj.  Where  were  they?        A.  Aft  further. 

Q.  Still  further  aft?        A.  Yes. 

Q'.  So  the  sound  that  came  in  would  still  have  to  go 
through  those  windows  and  that  door  which  was  be- 
hind you?     That  is  correct?        A.  Yes,  sir. 

Q.  Any  sound  coming  from  forward  would  have 
to  come  hack  around  and  come  back  up  to  you  through 
that  opening?  A  whistle  outside  from  a  vessel  for- 
ward of  you  would  have  to  come  around  through 
that  opening  and  up  again  ? 

A.  I  was  right  by  the  door. 

Q.  I  thought  you  said  on  the  starting-platform? 

A.  Yes,  it  is  right  by  the  door. 

Q.  I  thought  you  said  a  gangway  in  between  ? 

A.  Yes,  this  gangway  is  open,  however,  fore  and 
aft. 

Q.  But  you  say  you  were  standing  in  the  forward 
part  of  the  room?        A.  Yes,  sir. 

Q.  And  that  the  door  and  windows  were  back  of 
you  in  the  room  toward  the  stern  ?        A.  Yes. 

Q.  And  the  sound  that  came  in  had  to  come  through 
the  door  and  these  windows,  did  it  not  ? 

A.  Yes,  sir. 

Q.  Then  the  sound  necessarily  had  to  come  from 
behind  you  that  [229]  came  through  the  doors 
and  windows  ? 

A.  Yes,  on  the  side.  When  you  face  the  throttle 
you  stand  facing  the — 

Q.  Yes,  but  you  say  you  were  forward  of  the  door. 
That  is  correct  ? 


Columbia  Contract  Company  et  al.  249 

(Testimony  of  Hans  Jensen.) 

A.  No,  I  say  at  the  opening  of  the  door,  the  door 
was  forward  of  me.  I  was  in  the  forward  end  of 
the  room  and  the  door  was  forward  of  me. 

Q.  You  say  you  were  forward  of  the  door — ^the 
door  was  behind  you.  Whereabouts  are  the  engines 
on  this  (Libelant's  Exhibit  1)  ?        A.  Right  here. 

Q.  That  is  right  where  ?        A.  Right  in  here. 

Q.  Now,  what  is  the  door  that  you  refer  to  ? 

A.  The  door  that  I  have  reference  to  is  inside 
here.  There  is  a  gangway  here  that  runs  the  full 
length  of  the  ship.  It  is  open  at  this  end  and  open 
at  that  end. 

Q.  Now,  draw — where  is  this?  This  is  a  floor 
plan  that  we  are  looking  down  on?        A.  Yes. 

Q.  Now,  you  say  the  engine  is  about  there  ? 

A.  Yes. 

Q.  That  is  to  say  in  this  picture  about  underneath 
the  bow  of  this  boat  ? 

A.  Well,  about  midships.  I  could  tell  if  I  see 
the  skylight.  I  can't  see  the  skylight  there,  so  I 
don't  know  just  exactly. 

Q.  Now,  just  mark  your  engine-room  here.  As  I 
understand  it,  this  was  sheathed  on  the  outside  up? 

A.  Yes,  sir.     [230] 

Q.  Then,  inside  there  was  another  wall? 

A.  There  is  the  engine-room  (drawing  on  paper). 

Q.  Now,  where  were  the  windows  in  this  outside 
wall  with  reference  to  you  ?        A.  One  right  here. 

Q'.  That  is  to  say,  at  the  point  marked  "A"? 

A.  And  one  about  here  as  near  as  I  can  remember. 

Q.  The  point  marked  '*B."        A.  Yes,  sir. 
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Q.  Now,  you  were  in  this  inside  room  which  I  will 
mark  "X,  Y,  T,  Z."  Now,  where  were  the  windows 
and  doors  in  that  ? 

A.  Here  was  the  door,  here  was  another  window, 
here  was  another  window.     All  were  open. 

Q.  Now,  where  were  you  standing  with  reference — 
you  say  you  were  standing  forward  of  the  door — 
the  door  was  aft  of  you  ? 

A.  In  the  forward  part  of  the  room.  The  door 
was  clear  up  to  this  bulkhead  here,  so  I  couldn't  be 
forward  of  it. 

Q.  So  that  the  sound  to  come  in  there  would  have 
to  pass  first  through  the  orifices  or  openings  "A" 
and  "B"  on  the  outside,  then  through  these  three 
openings  to  the  inside  1 

A.  Yes,  sir,  or  through  this  opening  here.  This 
was  open  aft  all  the  way  right  out. 

Q.  You  mean  to  say  there  was  nothing  here  at  all  ? 
Wasn  't  there  a  bulkhead  between  that  ? 

A.  Yes,  here,  but  not  in  the  gangway. 

Q.  So  it  could  go  in  through  there  in  the  gangway 
and  around  here — so  the  sound  would  either  have 
to  go  up  through  the  gangway  here  or  through  there, 
or  through  there,  or  through  these  openings  here  ? 

A.  Yes,  sir.     [231] 

Q.  And  you  were  inside  at  the  place  called  "M"? 

A.  Eight  here  is  where  I  stood.  The  throttle  is 
right  here,  the  engine  is  right  in  here. 

Q.  Now,  from  that  position  could  you  tell  whether 
or  not  the  whistle  that  you  heard  came  from  the  port 
side  on  your  stern,  or  from  the  starboard  side  on 
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your  stern?        A.  No,  sir,  I  couldn't  tell. 

Q.  Might  have  come  from  the  starboard  side  and 
might  have  come  from  the  port  side  f 

COURT. — Are  you  going  to  offer  that  drawing? 

Mr.  DENMAN.— Yes,  I  will  offer  it. 

(Marked  Claimant's  Exhibit  *'A.") 

Q.  Now,  I  understand  that  you,  just  before  you  got 
this — you  said  that  just  before  you  got  this  signal 
to  go  ahead  full  speed  you  had  been  backing  and 
tilling,  had  you  not  ? 

A.  Some  time  prior  to  that,  yes,  sir. 

Q.  Just  before  ?        A.  Not  immediately. 

Q.  How  long? 

A.  Well,  I  don't  remember,  perhaps  three  or  four 
minutes. 

Q.  Had  been  dead  three  or  four  minutes,  had  you  ? 

A.    Yes,  sir. 

Q.  Now,  your  memory  regarding  this,  of  course, 
was  fresher  at  the  time  you  went  before  the  Inspec- 
tors than  it  is  now  ?        A.  Yes,  sir. 

Q.  Do  you  remember  stating  before  the  Inspectors : 
This  was  the  question  put  to  you — page  98 — "Well, 
when  was  it  that  the  signal  to  go  ahead  full  speed 
was  given  ?  A.  Immediately  after  the  last  four  of  the 
blasts.  Q.  Immediately  after  the  last  four  of  the 
blasts?  A.  Yes,  sir.  Q.  And  then  didn't  [232J 
you  say  that  she  had  been  going  ahead  for  thirty  sec- 
onds? A.  About  fifteen,  sir.  Q.  Didn't  you  say  at 
first  thirty?  A.  Well,  I  think  anywhere  between 
fifteen  and  thirty  seconds. ' '  You  remember  that  testi- 
mony, don't  you?        A.  Yes,  sir. 
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Q.  So  your  first  impression  then  was  fifteen  sec- 
onds you  had  been  going  ahead.  That  is  a  quarter 
of  a  minute,  isn't  it?        A.  Yes,  sir. 

Mr.  CAMPBELL.— He  said  between  fifteen  and 
thirty  seconds. 

A.  Between  fifteen  and  thirty  as  near  as  I  remem- 
ber.    I  didn  't  have  a  watch,  so  couldn  't  tell. 

Q.  But  that  was  your  impression  at  that  time  ? 

A.  My  impression  was  between  fifteen  and  thirty 
seconds. 

Q'.  Could  they  have  made  any  way  in  the  water  at 
that  time?  A.  Yes,  sir. 

Q.  How  much  ? 

A.  The  number  of  feet,  you  mean  ? 

Q.  Yes. 

A.  That  the  ship  would  go  forward?  Oh,  about 
perhaps  twenty  feet. 

Redirect  Examination. 

Q.  Have  you  ever  experimented  with  the  ''Kern'' 
to  see  just  how  far  she  would  move  forward  under 
these  conditions  ?        A.  No,  sir. 

Q.  Now,  what  was  there  in  the  roof  of  the  cabin — 
anything  over  the  engine-room?        A.  Skylight. 

Q.  What  was  the  condition  of  that  that  evening? 

A.  That  was  open. 

Q.  How  wide  was  this  gangway  or  space  between 
the  engine-room  wall  and  the  side  of  the  vessel? 
[233iJ 

Mr.  DENMAN. — He  says  three  feet. 

A.  I  am  not  sure,  but  I  think  between  three  or  four 
feet,  something  like  that — I  have  never  measured  it. 
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Q.  Was  there  anything  across  it  to  close  the  after 
end  of  the  gangway  leading  past  the  engine-room  ? 

A.  No,  sir. 

Q.  Will  you  take  this  pencil  and  mark  upon  the 
photograph  here  with  the  figure  "E"  the  point  oppo- 
site which  you  think  you  were  standing?  (Witness 
does  so.)  Between  which  windows  was  it?  (Wit- 
ness indicates.) 

Q.  Were  you  correct  on  your  direct  examination, 
then,  in  saying  that  it  was  between  the  third  and 
fourth  windows  looking  aft  and  the  fourth  and  third 
counting  from  forward? 

A.  No,  that  is  right.  That  is  a  mistake — that  is 
a  mistake — here  is  the  fiddley,  so  this  must  be — there 
is  the  stack  there  coming  up.  This  must  be  the  fid- 
dley— there  is  the  window  opposite  the  fiddley;  this 
must  be  the  engine-room  because  here  is  the  bulkhead 
between  the  engine-room  and  the  fiddley. 

Q.  The  second  opening  counting  from  forward  aft 
is  opposite  the  fiddley  ?        A.  Yes. 

Q.  Now,  upon  the  drawing  which  has  been  offered 
in  evidence  as  Claimant's  Exhibit  ''A"  I  note  you 
have  only  shown  two  openings  marked  "A"  and  '*B." 
I  want  to  know  whether  you  desire  to  testify  there 
were  only  two  openings  on  that  side  of  the  vessel — 
so  as  to  make  this  record  clear.  On  this  drawing 
which  is  marked  Claimant's  Exhibit  "A"  are  shown 
two  openings  on  the  side  of  the  vessel  marked  "A" 
and  *'B."  I  want  to  know  now  whether  you  want 
to  testify  that  there  were  only  two  openings  there 
of  what  you  desire  to  testify?     [234] 
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A.  No,  there  were  more. 

Q.  How  did  the  number  of  openings,  as  your  rec- 
ollection goes,  compare  with  the  number  of  openings 
shown  on  the  photograph  '' Libelant's  Exhibit  1'"? 

A.  The  same  as  marked  on  the  photograph. 

Q>.  What  was  there"  forward  of  the  engine-room  in 
the  ship?  What  was  forward  of  the  engine-room 
of  the  vessel  ?        A.  The  fiddley,  the  boiler-room. 

Q.  What  part  of  the  vessel 's  equipment  ? 

A.  You  mean  the  machinery? 

Q.  Where  was  the  boiler  with  respect  to  the  en- 
gine?       A.  Forward  of  the  engine. 

Recross-examination. 

Q.  What  does  she  burn  ?        A.  Oil. 

Q.  What  kind  of  burners  did  she  have  ? 

A.  S.  andP. 

Q'.  Usual  type?        A.  Yes,  sir. 

Q.  You  were  keeping  up  full  steam  at  that  time  ? 

A.  No,  sir. 

Q.  You  didn't  have  full  steam  on? 

A.  Oh,  we  had  full  steam  on,  but  the  burners  not 
going  full  speed  because  we  were  laying  still. 

Qi.  Do  you  cut  the  burners  down  when  you  are 
laying  still  only  few  minutes  ?        A.  Certainly. 

Q.  How  were  they  going — about  half  ? 

A.  I  think  so. 

Q.  There  is  quite  a  little  noise  with  half  burning, 
isn't  there?        A.  Not  very  much.     [235] 

Q.  There  is  noise?        A.  Somewhat,  yes,  sir. 

Q.  You  can  hear  that  clear  back  to  the  stern,  can't 
you? 
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A.  No,  sir,  not  when  half  speed  you  couldn't,  I 
don't  think. 

Qi.  You  can  hear  them  in  the  engine-room,  can't 
you?        A.  Yes,  a  little. 

Q'.  Now,  this  long  passageway  that  goes  from  the 
stern  three  feet  wide,  how  far  was  that — how  long 
was  that  passage  back  to  the  stern  ? 

A.  About  twenty  feet,  I  think. 

Q.  How  long  is  the  vessel  over  all  ? 

A.  I  don 't  know,  sir. 

Q.  Well,  take  another  look.  How  far  is  it  from 
'*E"  to  the  end  of  that  passageway? 

A.  You  mean  feet  ? 

Q.  Nearly  thirty,  isn't  it? 

A.  Well,  I  wouldn't  say.  I  don't  know  how  long 
the  ship  is. 

Q.  Doesn't  it  look  more  than  twenty  feet  to  you? 

A.  No. 

Witness  excused.     [236] 

Testimony  of  Charles  W.  Spaulding,  for  Libelant. 

CHARLES  W.  SPAULDING,  a  witness  called 
on  behalf  of  the  libelant,  being  first  duly  sworn,  tes- 
tified as  follows : 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL : 

How  old  are  you,  Mr.  Spaulding?       A.  Fifty-two. 

Q.  What  is  your  business  ? 

A.  Chief  engineer — marine  engineer. 

Q.  Where  do  you  live  ? 

A.  683  Vancouver  Avenue,  Portland. 

Q.  Where  are  you  presently  employed? 
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A.  Mr.  Kern — Columbia  Contract  Company. 
Q.  Have  you  been  in  his  employ — were  you  in  his 
employ  at  the  time  of  the  ' '  Elder ' '-' '  Kern ' '  collision  ? 
A.  Yes,  sir. 

Q.  What  vessel  were  you  on  *? 
A.  '* Daniel  Kern" — steamer  "Daniel  Kern." 
Q;.  In  what  capacity  ? 
A.  Chief  engineer. 

Q.  Do  you  remember  the  collision  between  the 
' '  Kern ' '  and  the  ' '  Elder  "  ?        A.  Yes,  sir. 

Q.  Where  were  you?  What  was  the  first  intima- 
tion that  you  had  that  the  two  vessels  were  in  the 
vicinity  of  each  other  ? 

A.  I  was  in  my  room  when  the  first  four  whistles 
were  blown.  I  knew  that  was  the  danger  whistle, 
of  course,  but  I  didn  't  get  up. 

Q.  Which  vessel  blew  the  first  four  whistles  ? 
A.  I    didn't    hear    anything   but   the    "Kern's" 
whistle.     I  heard  our  four  whistles. 

Q.  And  how  many  whistles  did  you  hear  from  the 
"Kern"?     [237] 

A.  Two  different  times — four  whistles. 
'Q.  When  had  you  gone  off  watch  ? 
A.  Quarter  after  twelve  left  the  engine-room. 
Q.  And  where  did  you  go  ? 

A.  Went  to  my  room  and  washed,  as  usual,  and 
went  to  bed,  but  I  didn't  go  to — 

Q.  Where  was  your  room  located  with  respect  to 
the  engine-room? 

A.  Right  after  the  engine-room. 
Q.  On  which  deck?        A.  Sir? 
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(^.  On  which  deck? 

A.  Between  the  hurricane  deck  and  the  main  deck, 
right  aft  the  engine-room. 

Qi.  When  you  heard  the  first  four  whistles  of  the 
^' Elder"  what  were  you  doing? 

A.  I  was  lying  down  wide  awake  in  bed.  In  fact, 
I  had  just  got  into  bed. 

Q.  What  had  you  done  between  the  time  that  you 
left  the  engine-room  at  12 :15  and  the  time  you  heard 
the  first  four  whistles  ? 

A.  From  12:15  to  twelve — I  usually  stick  around 
a  little  while  in  the  engine-room  when  I  go  off  watch. 

Qi.  In  between  12 :15  and  the  time  you  heard  the 
first  whistles,  this  particular  night  what  had  you  done 
after  you  left  the  engine-room  at  12 :15  ? 

A.  Just  simply  washed  and  went  to  bed  as  usual. 

Q.  What  did  you  do  when  you  heard  the  four 
whistles  from  the  "Kern"? 

A.  I  started  to  get  up,  and  I  said,  "Oh,  shoot  it! 
I  ain't  going  to  go  out,"  and  lay  down  again.  Right 
directly  after  four  more  whistles,  and  then  I  raised 
up  and  sort  of  sat  on  the  side  of  the  bed;  then,  if  I 
remember  right,  there  was  a  succession  [238]  of 
whistles  and  then  the  crash.     Then  I  got  up. 

Q.  How  long  after  the  second  four  whistles  before 
the  crash  came? 

A.  Well,  it  was  right  close  to  it.  I  couldn't  tell 
how  long.     It  was  close — everything  was  close. 

Q'.  Could  you  tell  anything  of  the  direction — you 
didn't  hear  the  whistles  from  the  "Elder"? 
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A.  No,  sir,  I  didn't  hear  the  whistles  from  the 
''Elder." 

Q.  What  did  you  do  after  you  got  up  *? 

A.  What  did  I  do  first? 

Q.  Yes. 

A.  The  first  thing  I  done  was  to  slide  my  window 
open.  You  see  that  is  the  only  way  I  could  get  in 
communication  with  the  engine-room.  I  couldn't 
go  into  the  dining-room  and  go  around  to  get  in,  so 
I  opened  my  window  and  stuck  my  head  out  and 
hollered  for  my  assistant  to  throw  the  circulator 
into  the  bilge — throw  the  two  feed-pumps  on  the 
bilge  and  put  on  all  the  pumps.  I  did  this  through 
the  window. 

Q.  The  window  you  hollered  through  was  the  win- 
dow on  the  side  of  the  cabin  ? 

A.  Yes,  otherwise  I  would  have  to  go  through  the 
dining-room  and  through  two  doors. 

Q.  When  was  that  in  respect  to  the  time  of  the  col- 
lision ? 

A.  That  was  right  after  the  crash  I  made  that 
effort.  Then  somebody  was  pulling  bells;  I  don't 
know  who  it  was.  The  mate  told  me  he  was  the  one 
ringing  the  bells,  but  they  was  ringing  the  bells, 
so  I  ran  around,  then,  to  the  engine-room  to  answer 
those  bells.  There  was  no  answering  going  on  and 
I  ran  without  being  dressed,  to  put  on  my  steam, 
but  the  assistant  had  closed  the  main  speed,  but  the 
"Elder"  had  gone  through  and  broke  my  propelling 
— broke  the  shaft,  you  know.     [239] 

Q.  What  do  you  mean  by  saying  had  gone  through 
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and  broke  the  shaft — what  shaft  ? 

A.  The  main  shaft.  The  "Elder"  went  through 
and  broke  it. 

Q'.  Where  does  the  main  shaft  lead  to  ? 

A.  Leads  to  the  propeller. 

Q.  From  what  ? 

A.  From  the  engine.  So  that  put  the  engine  out 
of  commission  entirely,  so  I  telephoned  back  to  the 
pilot-house  and  says,  "She  refuses  to  work.  Get 
busy  on  something  else. ' '  I  was  talking  to  the  caj)- 
tain,  Anderson,  I  believe — the  mate.  Then  I  got 
busy  then  saving — doing  all  I  could. 

Q.  And  how  soon  after  the  collision  did  you  leave 
here — when  did  you  leave  her  % 

A.  I  think  I  was  the  last  man  off  here — I  think  I 
was.  I  may  not,  but  I  think  I  was  the  last  man.  It 
is  a  stand  between  me  and  Anderson  who  left  the  boat 
last. 

Q.  What  boat  did  you  go  on? 

A.  In  a  small  boat.  The  water  was  up  about  to 
my  shoe  tops  and  I  stepped  into  a  small  boat. 

Q.  What  part  of  the  "Kern"  did  you  get  off? 

A.  Midships — not  midships,  forward,  next  to  the 
hatches. 

"Q.  Where  was  that  with  respect  to  the  gangway 
forward?        A.  Forward  of  the  pilot-house. 

Q.  Did  you  keep  any  record  of  the  time  that  elapsed 
between  the  various  incidents  you  have  related  ? 

A.  No,  sir,  I  didn't  keep  no  record. 

Q.  Where  was  the  "Elder"  when  you  saw  her? 

A.  When  I  saw  the  "Elder" — when  I  opened  my 
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door  to  leave  my  room  there  was  the  "Elder's"  bow 
right  in  front  of  me — looked  awful  close.     It  wasn't 
far  from  me.     [240] 

Q.  Where  was  the  bow  at  that  time  with  respect 
to  the  "Kern"  itself? 

A.  Right  in  against — clear  up  the  shaft. 

Qi.  And  what  part  of  the  vessel  does  the  shaft  run 
through  ? 

A.  What  part  of  the  vessel — right  center.  Right 
from  the  engine — from  the  propeller  to  the  wheel. 

Cross-examination. 
Questions  by  Mr.  DENMAN : 

Chief,  do  you  recollect  testifying  the  space  of  time 
between  the  first  whistle  and  the  collision  might 
have  been  as  much  as  two  minutes  or  thereabouts  ? 

A.  Oh,  no,  all  close  together,  very  close  together. 
In  fact,  didn't  have  much  time  to  do  anything,  it  was 
so  close. 

Q.  Do  you  remember  being  asked  before  the  Com- 
mfssion  how  long  the  time  was — the  Inspectors  1 

A.  Well,  one  or  two  minutes,  something  like  that, 
from  the  first  four  whistles  to  the  second  four 
whistles.  I  should  judge  maybe  it  would  be  two  min- 
utes or  a  minute.  Something  like  that,  I  don't  know 
for  sure.     I  know  it  was  all  close. 

Q.  It  wasn't  four  whistles,  then  four  whistles  im- 
mediately. About  a  minute's  time  or  two  minutes 
in  between?        A.  Sir? 

Q.  Wasn't  four  whistles  and  then  four  more 
whistles  immediately,  but  there  might  have  been  two 
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minutes  or  a  minute 's  time  in  between  % 

A.  Might  have  been  a  minute,  something  like  that, 
all  close  work. 

Q.  Might  have  been  two  minutes  you  testified  be- 
fore? 

A.  Might  have  been  two  minutes.  I  can't  tell  for 
sure.     It  was  close  work. 

Witness  excused.     [241] 

Testimony  of  Arne  Arneson,  for  Libelant. 

ARNE  ARNESON,  a  witness  called  on  behalf  of 
the  libelant,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL : 

How  old  are  you,  Mr.  Arneson? 

A.  I  was  23  last  August,  the  25th  of  August. 

Q'.  And  what  is  your  business  ? 

A.  I  used  to  be  a  sailor. 

Q.  Used  to  be  a  sailor  ?        A.  Yes. 

Q'.  Are  you  now  ?        A.  Yes. 

Q,  What  do  you  sail  on  now? 

A.  On  the  river — used  to  be  outside. 

Q'.  What  boats  have  you  been  sailing  on  recently  ? 

A.  I  was  on  the  "Meldrum." 

Q.  On  the  what? 

A.  On  the  "Meldrum"  of  Astoria. 

Q.  Who  owns  it? 

A.  The  Callendar  Navigation  Company. 

Q.  Were  you  on  board  the  steamer  ''Kern"  at  the 
time  she  was  sunk  by  the  ' '  Elder  "  ?        A.  Yes,  sir. 
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Q.  What  were  you  doing  aboard  of  her — what  was 
your  capacity  ?        A.  I  was  a  deckhand. 

Q.  Deckhand.  What  time  did  you  get  up  that 
night?        A.  Oh,  about  12:15. 

Q.  12:15,  and  where  was  the  "Kern"  at  that  time 
— what  was  she  doing  ? 

A.  She  was  just  going  up  to  change  tows — change 
barges. 

Ql  Which  barges  did  she  have  in  tow  when  you  got 
up?        A.  She  had  the  empty  ones  in  tow.     [242] 

Q.  What  did  she  do  with  the  empty  barges  ? 

A.  Let  them  go. 

Q.  And  what  did  you  do  after  you  let  them  go  ? 

A.  Was  going  to  turn  around  and  hook  onto  the 
loaded  ones. 

Q.  And  did  you  ever  reach  the  loaded  ones? 

A.  What? 

Q.  Did  you  ever  reach  the  loaded  ones  ? 

A.  Which? 

Q.  Did  you  get  down  to  the  loaded  ones  ? 

A.  Yes,  sir,  we  got  one  line  aboard. 

Q.  Now,  just  describe  to  us  how  the  "Kern" — be- 
fore I  ask  that — which  way  were  the  loaded  barges 
headed  with  respect  to  the  Oregon  shore  and  the 
Washington  shore? 

A.  Was  headed  toward  the  Oregon  shore. 

Q.  Just  describe  to  us  how  the  "Kern"  came  up 
to  the  loaded  barges. 

A.  Well,  we  was  heading  downstream  and  we  had 
the  barges  kind  of  on  the  port  bow,  the  stern  barges. 

Q.  And  how  were  you — what  lines  were  you  mak- 
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ing  fast,  if  any  ?        A.  Port  head-line. 

Qj.  And  it  led  from  where  on  the  "Kern'*? 

A.  Prom  the  port  bow. 

Q.  And  where  did  it  lead  on  the  barge  ? 

A.  On  the  stern  of  the  barge. 

Q.  Which  barge  ?        A.  Port  barge. 

Q.  Did  you  hear  any  signals  exchanged  between 
the  ' '  Kern ' '  and  the  ' '  Elder  "  ?        A.  Yes,  sir. 

Q.  What  signals  did  you  hear  I 

A.  The  first  whistle  I  heard  was  one  whistle  from 
the  '* Elder,"  and  the  pilot  on  our  boat  answered 
with  four  whistles — [243]  four  short  blasts.  And 
about — not  quite  a  half  a  minute  afterwards  the 
'* Elder"  blew  one  whistle  again. 

Q.  Yes. 

A.  And  our  pilot  answered  with  four  short  blasts. 

Q.  Now,  what  lines  did  you  have  out  when  you 
heard  the  "Elder's"  first  whistle? 

A.  I  had  the  port  head-line  out. 

Q'.  Had  that  been  made  permanently  fast  ? 

A.  Yes,  sir,  it  was  made  fast  on  the  scow  or  on  the 
barge. 

Q'.  Was  it  cinched  up  on  the  "Kern"? 

A.  No,  sir. 

Q.  What  do  you  mean  by  having  it  cinched  up? 

A.  We  had  it  to  the  gypsy-head  and  was  going  to 
heave  in  on  it  and  was  going  to  back  up — about  to 
swing  the  barges  around  to  get  into  them. 

Q.  What  is  the  gypsy — what  do  you  call  the 
gypsy?        A.  Head  on  the  winch. 


264  Charles  P.  Doe  vs. 

(Testimony  of  Ame  Ameson.) 

Q.  Did  you  ever  back  up  to  swing  the  barges  in 
placet        A.  No. 

Q.  Now,  what  did  you  do  after  you  heard  the  first 
whistle  from  the  "Elder"  and  the  first  four  whistles 
from  the  ' '  Kern ' '  ? 

A.  At  the  time  I  heard  them  wliistle  I  was  busy 
with  the  line — to  get  that  line  out  on  the  barge. 

Q.  What  did  you  do  after  that  ? 

A.  I  stood  looking  at  it  for  a  while  and  the  Mate 
Anderson,  he  told  me  not  to  make  it  fast  yet — to  see 
what  he  was  going  to  do. 

Q.  Did  you  see  the  "Elder"  at  that  time? 

A.  Yes,  sir. 

Q.  Where  was  she?     [244] 

A.  She  was  above  us  about  half  a  mile,  that  is,  at 
the  time  she  blew  the  first  wliistles. 

Q.  Wlien  you  say  above,  what  position  was  that 
wdth  respect  to  the  lines  of  your  vessel? 

A.  She  was  exactly  downstream — right  astern  of 
us. 

Q.  Right  where?        A.  Right  astern  of  us. 

Q.  Right  astern  of  you?        A.  Yes,  sir. 

Q.  And  what  lights,  if  any,  could  you  see  on  the 
"Elder"? 

A.  Could  see  the  starboard  sidelight  and  the  port 
sidelight  and  the  masthead  light. 

Q.  Did  you  continue  to  watch  her  after  that? 

A.  What  is  that? 

Q.  Did  you  continue  to  watch  the  "Elder"  after 

that? 

A.  Yes,  sir;  was  looking  at  it  all  the  time. 
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Q.  What,  if  any,  change  could  you  see  in  her 
lights? 

A.  Well,  when  she  came  close  enough  to  us,  that  is, 
after  she  blowed  that  second  whistle,  she  kind  of 
swung  off  to  the  Washington  shore.  I  could  see  the 
masthead  light  and  the  port  sidelight. 

Q.  Swinging  to  which  shore? 

A.  To  the  Washington  shore. 

COURT.— Which  was  that? 

Mr.  CAMPBELL. — I  am  speaking  now  of  the 
''Elder." 

Q.  What  did  you  do  with  your  vessel? 

A.  What  was  that? 

Q.  What  did  you  do  with  your  vessel,  or  what  was 
done  with  your  vessel? 

A.  I  heard  the  bells,  but  I  couldn't  tell  what  kind 
of  bells  it  was,  but,  however,  from  the  way  the  barges 
moved  I  believed     [245]     we  were  going  ahead. 

Q.  What  makes  you  think  that? 

A.  Well,  because  that  was  the  only  way — that  is 
my  idea — that  we  could  get  out  of  her  way. 

Q.  Which  way  did  your  boat  move? 

A.  She  moved — that  is,  she  was  heading  more  for 
the  Oregon  shore. 

Q.  For  what  shore  ?        A.  For  the  Oregon  shore. 

Q.  For  the  Oregon  shore  ? 

A.  The  Washington  shore,  I  mean. 

Q.  What  did  you  do — what  became  of  your  line 
when  the  ''Elder"  struck  the  "Kern"? 

A.  Well,  the  line  run  overboard. 

Q.  You  let  it  go?        A.  Yes. 
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Q.  And  what  kind  of  a  blow   was  it  that  the 
*'Elder"  gave  the  ^'Kem"? 

A.  Oh,  a  pretty  hard  blow,  she  swung  her  right 
square  around. 

Q.  Swung  right  square  around.     Was  she  swung 
around  before  the  blow?        A.  No. 

Q.  What  position  did  the  "Elder"  come  at  the 
"Kern"  at  the  time  of  the  blow? 

Mr.  DENMAN. — He  said  from  the  Washington 
shore. 

A.  Well,  hit  her  just  the  starboard  quarter  aft. 

Q.  Which  side  did  you  look  at  the  "Elder"  as  you 
saw  her  coming  down — which  side  of  the  "Kern"? 

A.  On  the  starboard  side. 

Q.  On  the  starboard  side?        A.  Yes,  sir. 

COURT. — You  were  on  the  starboard  side,  you 
say? 

A.  Yes,  sir. 

COURT.— Handling  the  lines? 

A.  I  was  on  the  forecastle-head  at  the  time.     [246] 

Q.  Where  is  the  forecastle-head? 

A.  Forward  on  the  bow. 

Q.  Part  of  the  bow.    How  wide  was  it  at  the  fore- 
castle-head where  you  were  standing? 

A.  I  don't  know  exactly  how  wide  it  is,  but  some- 
thing like,  where  I  was  standing — about  12  feet. 

Q.  About  12  feet.     Was  the  searchlight  used  that 
night?        A.  Yes,  sir. 

Q.  What  use  was  being  made  of  it? 

A.  She  was  used  on  the  barges  for  the  men  down 
there  to  see  to  make  the  lines  fast. 
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Q.  How  long  had  you  been  on  the  **Kern"  prior  to 
the  collision — how  long  had  you  been  working  on 
her?        A.  That  night,  do  you  mean? 

Q.  How  long  had  you  been  working  on  her  before 
the  collision — how  many  days  or  weeks  or  months  ? 

A.  About  twenty  days,  I  think. 

Q.  During  the  time  that  you  were  on  the  *'Kern" 
what  use  had  been  made  of  the  searchlight  % 

A.  Well,  we  always  used  it  to  make  a  landing. 

Q.  Make  a  landing.  Do  you  know  whether  or  not 
the  searchlight  was  thrown  back  up  the  stream  and 
on  to  the  "Elder"  that  night? 

A.  It  was  not,  because  we  couldn't  swing  it  clear 
around. 

Q.  Couldn't  swing  it  clear  around?        A.  No. 

Q.  Did  you  hear  any  bells  or  signals  aboard  the 
"Elder"  before  the  collision? 

A.  I  could  hear  the  telegraph,  but  I  didn't  know 
whether  it  was  backing  up  or  going  ahead. 

Q.  How  far  away  do  you  think  the  "Elder"  was 
at  that  time?        A.  Oh,  about  50  or  75  feet.     [247] 

Q.  And  how  was  she  headed  with  respect  to  the 
"Kern"?        A.  Just  about  midships. 

Cross-examination. 
Questions  by  Mr.  CAMPBELL: 

You  haven't  talked  this  case  over  with  anyone  be- 
fore you  came  here,  have  you  ? 

A.  Not  before  yesterday.  I  was  talking  it  over 
with  the  fellows. 

Mr.  CAMPBELL.— Yon  talked  it  over  with  me 
also,  didn't  you? 
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A.  Yes,  sir. 

Mr.  DENMAN.— Now,  Mr.  Campbell,  just  leave 
the  witness  in  my  hands,  please. 

Mr.  CAMPBELL.— I  don't  like  the  inference  con- 
tained in  a  question  of  that  sort.  You  know  very 
well,  Mr.  Denman,  that  the  witness  has  talked  this 
matter  over  with  me. 

Mr.  DENMAN.— He  knows  it  now.  It  is  perfectly 
fair  in  cross-examination  to  find  out  what  the  witness 
has  done  without  counsel  coming  in  and  making  sug- 
gestions. (To  witness.)  There  is  nothing  wrong 
in  that.  That  is  entirely  proper  to  talk  it  over  with 
your  counsel  all  you  please. 

Q.  Now,  as  I  miderstand  it,  when  the  "Elder," 
finally  came  to  you  she  was  going  more  off  the 
Washington  shore  than  when  you  first  saw  her  back 
down  the  stream?    That  is  correct,  isn't  it? 

A.  She  was  heading  right  the  same  way  as  we 
were. 

Q.  No,  I  mean  when  she  finally  came  for  you  right 
at  the  end,  she  was  heading  then  more  around  from 
off  the  Washington  shore,  that  you  testified  to,  did 
you?        A.  Yes. 

Q.  That  is  correct,  isn't  it?        A.  Yes. 

Q.  Now,  I  mean  right  within  the  last  half  minute. 
She  then  begun  to  swing  around  towards  you — ■ 
hadn't  she?    [248] 

A.  Well,  she  was — that  is  when  she  was  backing 
up  the  bow  was  to  us  all  the  time  until  she  struck. 

Q.  Now,  as  I  understand  it,  you  were  making  fast 
these  lines?        A.  Yes,  sir. 
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Q.  Were  you  busy  making  fast  the  lines  when  you 
say  you  saw  the  "Elder"  behind  you,  or  had  you  fin- 
ished making  fast? 

A.  Had  two  turns  around  the  gypsy-head  and  was 
going  to  start  in  the  wdnch  to  heave  it  tight,  and  the 
mate  told  me  to  hold  on  and  see  what  else  he  w^as 
going  to  do,  and  she  was  getting  pretty  close  to  us. 

Q.  Where  was  the  mate  standing? 

A.  He  was  on  the  forecastle-head. 

Q.  On  the  forecastle-head — what  is  his  name? 

A.  Anderson — Ed  Anderson. 

Q.  How  much  slack  did  you  have  in  that  line  ? 

A.  Most  of  the  slack  was  taken  up. 

Q.  Most  of  the  slack  was  taken  up.  Did  you  have 
ten  feet  of  slack  in  it?        A.  No. 

Q.  Didn't  have  ten  feet  of  slack?        A.  No. 

Q.  Less  than  that? 

A.  Oh,  about  four  or  five  feet. 

Q.  Four  or  five  feet  of  slack — that  line  was  broken 
by  the  crash,  wasn't  it? 

A.  I  didn't  notice  that,  I  don't  think  so. 

Q.  You  think  it  stayed  tight  to  the  end,  do  you? 

A.  Because  I  took  them  turns  out  of  the  gypsy- 
head  as  soon  as  she  struck. 

Q.  Well,  when  she  struck  was  that  five  feet  of  slack 
taken  up?        A.  Yes.     [249] 

Q.  That  was  taken  up.  So  all  the  "Kern"  had  to 
do  w^as  to  go  ahead  five  feet  to  take  up  that  slack. 
That  is  correct,  isn't  it?  All  she  had  to  do  w^as  to  go 
ahead  five  feet  to  take  up  that  slack — that  was  all, 
w^asn't  it? 
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A.  Yes,  the  bow  was  up  against  the  starboard 
barge  at  the  time. 

Q.  As  I  understand  it,  you  say  the  barges  were 
pointed  before  the  collision,  square  away  from  the 
Washington  shore — right  out  to  the  stream  towards 
the  Oregon  shore  ? 

A.  Not  quite  erossways,  but  kind  of  slanting 
downstream,  but  was  heading  for  the  Oregon  shore. 

Q.  And  you — and  your  boat  had  your  port  bow 
against  them  and  the  stern  toward  the  Washington 
shore.  You  made  fast  by  the  bow  towards  the 
barges  and  the  stern  toward  the  Washington  shore. 

A.  We  was  heading  perfectly  downstream. 

Q.  Perfectly  downstream? 

A.  At  the  time. 

Q.  At  the  time  of  the  collision?        A.  Yes,  sir. 

Q.  And  she  struck  you  in  that  position  and  drove 
you  around?        A.  Yes,  sir. 

Q.  And  you  say  when  you  first  saw  the  ** Elder" 
she  was  about  half  a  mile  astern  of  you? 

A.  She  was  just  about  half  a  mile  astern  of  us. 

Q.  Then  you  heard  that  whistle  right  then — that 
first  whistle  ?        A.  Yes. 

Q.  And  now  couldn't  that  have  been  three-quarters 
of  a  mile  ? 

A.  Well,  I  ain't  sure  about  that.  I  know  she  was 
just  abreast  Cooper's  Point. 

Q.  And  you  were  right  opposite  Waterford? 

A.  Yes,  sir.     [250] 

Q.  Now,  when  you  say — speak  of  these  intervals 
of  time,  how  certain  are  you  that  it  was  thirty  sec- 
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ends  between  the  time  that  you  first  saw  that  vessel 
and  the  time  she  struck  you  ?    Was  it  thirty  seconds 
or  how  longf 

A.  From  the  time  I  saw  her  until  she  struck  ? 

Q.  Yes. 

A.  Oh,  about  two  minutes — ^between  two  and  three 
minutes. 

Q.  Between  two  and  three  minutes  between  the 
first  whistles — 

A.  It  couldn't  be  any  more  between  the  first 
whistle  until  she  struck  us. 

Q.  Do  I  understand  that  the  mate  said  to  you, 
when  this  steamer  was  opposite  Cooper's  Point, 
''Look  at  that  fellow;  we  don't  know  what  he  is 
going  to  do"? 

A.  That  was  after  the  second  whistle  was  blew. 

Q.  Then  you  didn't  turn  to  look  until  the  mate 
called  your  attention  after  the  second  whistle? 

A.  I  seen  the  boat  from  when  she  blew  the  first 
whistle. 

Q.  But  you  just  said  what  made  you  look  was  the 
mate  calling  your  attention  to  it,  and  up  to  that  time 
you  had  been  fixing  these  wraps  on  the  winch.  How 
do  you  account  for  that? 

A.  We  had  that  line  out,  that  is,  it  was  made  fast 
on  the  barge.  That  is,  after  the  "Elder"  bio  wed 
her  first  whistle  and  the  fellows  on  the  scow  made 
fast,  and  I  took  in  all  the  slack  I  could  get  by  hand, 
and  took  two  turns  a  round  the  gypsy-head;  then  she 
blowed  her  second  whistle;  then  the  mate  told  me  to 
see  what  thorn  fellows  was  going  to  do  because  she 
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was  pretty  close  to  us  then;  then  he  was  running 

right  for  our  stem. 

Q.  Running  for  your  stern? 

A.  Yes,  sir. 

Q.  But  you  say  he  seemed  to  be  going  more  off 
the  Washington  shore  at  that  time?     [251] 

A.  No,  sir;  the  way  it  looked — that  is,  I  was  on  the 
starboard  of  the  boat;  took  the  port  hne  across  the 
bow  to  the  starboard  side,  and  took  it  around  the 
gypsy-head  and  I  was  looking  out  on  the  starboard 
side. 

Q.  Well,  you  were  running  right  down  the  regular 
traveled  route  at  that  time — the  usual  course  down- 
stream— your  vessel? 

A.  Well,  close  to  that,  I  guess. 

Redirect  Examination. 

Q.  Mr.  Ameson,  can  you  tell  accurately  the  dis- 
tances on  the  water  at  night  ? 

A.  Well,  pretty  close,  that  is,  by  the  lights  on  shore 
— a  short  distance. 

Q.  That  is,  for  a  short  distance  you  say? 

A.  Yes,  sir. 

Recross-examination. 

Q.  Now,  how  many  turns — how  many  wraps  did 
you  make — what  did  you  do  with  the  line  or  what 
were  you  doing  with  the  line  when  you  first  saw  the 
"Elder"? 

A.  I  got  the  line  on  the  scow;  the  fellows  pulled 
that  line  in  and  I  was  going  to  put  the  eye  upon  the 
bitt. 

Q.  As  you  were  going  to  put  the  eye  around  the  bitt 
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you  saw  the  "Elder"  at  that  moment? 

A.  I  saw  the  "Elder's"  three  lights  before  I  threw 
out  the  heaving  line. 

Q.  Then  you  threw  the  heaving  line  down? 

A.  Yes,  sir. 

Q.  Then  it  was  after  you  saw  the  three  lights  that 
you  heard  this  first  whistle  from  the  "Elder"? 

A.  Yes,  sir. 

Witness  excused.     [252] 

Testimony  of  Albert  Crowe,  for  Libelant. 

ALBERT  CROWE,  a  witness  called  on  behalf  of 
libelant,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL: 

How  old  are  you,  Captain? 

A.  Fifty-three. 

Q.  What  is  your  business? 

A.  Marine  surveyor. 

Q.  What  do  you  mean  by  marine  surveyor? 

A.  I  examine  damaged  vessels,  look  after  loading, 
discharging,  general  care  of  the  ship. 

Q.  How  long  have  you  been  engaged  in  that  busi- 
ness?       A.  Nine  years  here  in  Portland. 

Q.  What  had  been  your  business  prior  to  that 
time?        A.  Building  sailing  ships. 

Q.  How  many  years  experience  have  you  had  as 
sliip  master?        A.  Seventeen. 

Q.  I  will  ask  you  whether  or  not,  in  your  judgment, 
it  is  possible  to  judge  distances  on  the  water  at  night 
with  any  degree  of  accuracy?        A.  Not  very  close. 


274 


Charles  P.  Doe  vs. 


(Testimony  of  Albert  Crowe.) 

Q.  Did  you  ever  visit  the  scene  of  the  wreck  of  the 
''Kern"? 

A.  On  the  19th  day  of  August;  the  day  following 
the  night  of  the  collision;  I  went  to  make  an  examin- 
ation of  it. 

Q.  Did  you  take  any  bearings  at  that  time  for  the 
purpose  of  locating  the  position  of  the  wreck  ? 

A.  Went  right  on  the  wreck — on  top  of  it;  took 
hold  of  the  mast  of  the  wreck,  top  of  the  mast — got 
the  location. 

Q.  Did  you  take  any  bearings  to  show  the  position? 

A.  Yes,  sir.     [253] 

Q.  Can  you  locate  upon  this  chart,  or  have  you 
located  upon  the  chart  marked  "Libelant's  Exhibit 
4"  the  location  of  the  wreck? 

A.  That  is  the  chart  I  put  the  location  on. 

Q.  Now,  will  you  mark  upon  this  chart  with  the 
letter  "K"  the  position  in  which  you  found  the 
wreck  when  you  took  your  bearings.  (Witness  does 
so.)  Where  is  it  with  respect  to  the  crossing  of 
the  two  lines  ? 

A.  At  the  intersection  of  the  two  lines. 

Q.  What  bearings  did  you  take,  Captain  Crowe, 
from  the  wreck? 

A.  I  took  three  sets  of  cross-bearings.  That  was 
the  result  of  the  three  of  them.  Tw^o  of  them  were 
land  projections. 

Q.  Will  you  mark  upon  the  chart,  using  the  figures 
1,  2,  3  and  4 — whatever  may  be  necessary  to  show 
the  land  marks  which  you  used  in  obtaining  the  bear- 
ings? 
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A.  (Marking.)  From  the  place  of  the  wreck  look- 
ing toward  Eureka  the  line  drawn  so  it  will  touch  the 
water  and  the  most  southern  point  of  the  Washington 
shore,  would  lead  from  the  tenth  window  of  the 
Eureka  cannery. 

Q.  Mark  the  tenth  window  as  near  as  you  can  with 
the  figure  1. 

A.  That  gave  me  my  line  over  the  ship  somewhere 
on  that  line.  To  find  out  where  she  was  on  it  I  took 
a  set  of  cross-bearings  from  the  Waterford  fisheries. 

Q.  Mark  your  Waterford  fisheries  too — mark  it  2. 

A.  (Marking.)  Looking  right  across  Wallace  Is- 
land is  a  lowering  of  the  hills  like  a  "V"  shape;  a 
very  clear  defined  line.  We  were  in  a  transit  line  be- 
tween the  Waterford  fisheries  and  the  center  of  this 
*' V"  opening  formed  by  the  hills. 

COURT.— Mark  that  "V"  opening  with  a  3, 
please ; — I  mean  formed  by  the  hills.     [254] 

A.  I  couldn't  do  that  exactly  on  that  chart.  You 
must  look  on  the  ground. 

Q.  How  did  you  locate  the  line  then  running  from 
'*K"to^^2"? 

A.  From  "K"  to  "2"  by— well,  I  done  it  at  that 
time — I  done  it  afterwards  when  we  were  lifting  the 
vessel — when  the  had  the  salvage  vessel  alongside — ■ 
in  lifting  her. 

Q.  Captain  Crowe,  did  you  measure  the  distance 
that  the  ''Kern"  was  off  the  Washington  shore'? 

A.  I  took  it  and  marked  it  on  this  chart  at  the  time. 

Q.  What  distance  was  it  % 

A.  The  "Kern"  was  lying  990  feet  from  the  near- 
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est  Washington  shore. 

Q.  Now,  how  far  was  she  lying  from  the  Oregon 
shore  ? 

A.  About — from  Wallace  Island  she  was  pretty 
near  three-quarters  of  a  mile. 

Q.  Did  you  take  any  soundings,  Captain,  of  the 
water?        A.  Yes,  sir. 

Q.  What  soundings  did  you  find? 

A.  68  feet  of  w^ater. 

Q.  Where?        A.  Right  at  the  wreck. 

COURT. — Show  me  the  margin  of  Wallace  Island? 

A.  (Witness  indicates.)  Between  it  and  the  Ore- 
gon shore. 

COURT. — That  was  the  northern  shore  of  Wallace 
Island? 

A.  Yes,  sir;  the  northern  shore  of  Wallace  Island. 

Q.  What  depth  of  water  was  there.  Captain,  be- 
tween the  wreck  and  the  Wallace  Island  shore  ? 

A.  I  didn't  sound  that  far  over.  I  took  that  depth 
around  the  vicinity  in  order  to  see  and  make  plans 
for  my  salvage. 

COURT. — That  chart  shows  the  depth  there, 
doesn't  it?        A.  Yes,  sir.     [255] 

Q.  Is  that  in  feet  or  in  fathoms  ? 

A.  It  is  63  feet. 

Q.  The  figures  in  the  white  portion  are  what  ? 

A.  Fathoms. 

Q.  And  the  shaded  portion  is  in  what  ? 

A.  In  feet. 

Q.  Now,  Captain,  did  you  have  anything  to  do  with 
the  raising  of  the  "Kern"?        A.  Yes,  sir. 
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Q.  Did  you  see  her  when  she  came  to  the  surface  ? 

A.  I  was  there  at  intervals  through  the  lifting.  I 
helped  to  make  the  plans  for  the  lifting  and  was  down 
at  different  days — different  times  to  see  how  they 
were  getting  along. 

Q'.  Were  you  there  when  she  actually  came  to  the 
surface  ? 

A.  I  was  there  when — no,  not  when  she  was  alto- 
gether up — the  last  two  or  three  days  before  she  was 
up. 

Q'.  No,  I  am  asking  if  you  were  there  when  she 
actually  came  out  of  the  water  *? 

A.  I  was  there  when  we  had  her  lifted.  I  was 
there  first  when  they  had  one  end  up.  She  had  gone 
down,  broken  some  of  the  chains;  had  her  partly 
clear  of  the  bottom  for  a  number  of  days. 

Q.  More  specifically,  were  you  there  when  the  top 
of  her  pilot-house  first  came  up  above  the  water  ? 

A.  No,  I  don 't  think  I  was. 

Q.  Did  you  see  the  "Kern"  after  she  was  in  the 
dry  dock  %        A.  Yes,  sir. 

Q.  I  hand  you  a  photograph  and  ask  you  whether 
or  not  that  correctly  shows  the  place  where  the 
"Elder"  cut  in  to  the  "Kern"^ 

A.  That  shows  the  place,  but  it  doesn't  show  it  as 
far  in     [25G]     as  it  went. 

Q.  How  deep  was  the  cut  ? 

A.  The  cut  on  the  main  deck  went  in  within  ten 
inches  of  the  center  line,  the  center  fore  and  aft  line 
of  the  ship,  and  on  the  bottom  of  the  hull,  it  went  into 
the  shaft,  went  into  the  second  garboard. 
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Q.  What  do  you  mean  by  the  second  garboard? 

'A,  Well,  it  is  the  second  plank  from  the  ship's 
body. 

Q.  Which  garboard,  the  port  or  starboard? 

A.  The  starboard,  until  it  broke  the  shaft. 

Q.  What  was  the  distance  of  the  innermost  point 
of  the  cut  on  the  main  deck  from  the  side  of  the  ves- 
sel, the  rail  ? 

A.  It  would  be  about  twelve  feet. 

Q.  About  twelve  feet,  and  how^  far  forward,  Cap- 
tain, of  the  stern  of  the  "Kern"  was  the  innermost 
cut  in  the  deck  ? 

A.  It  was  on  the  deck ;  it  would  be  nearly  twenty 
feet;  it  was  eleven  feet  forward  of  the  stem  post. 
The  overhang — you  couldn't  measure  that  exactly,  as 
the  whole  after  part  of  the  vessel  was  hung  and  con- 
nected to  the  main  body  by  tackles  and  chains.  At 
this  cut  on  the  side,  or  right  from  this  cut  over  to 
the  port  side,  the  whole  decks  were  broken  right  clear 
across,  and  the  after  end  of  the  vessel  was  all  loose, 
connected  and  held  to  the  main  body  by  tackles  and 
chains. 

Q.  Who  put  those  on  ?        A.  The  salvors. 

Qi.  How  wide  was  the  cut  at  the  guard  of  the 
"Kern"? 

A.  Oh,  I  think  about — the  bulwarks  were  broken 
and  a  very  wide  gap  right  at  the  covering  board  or 
the  guard  rail,  of  [257]  the  vessel ;  but  in  further 
the  cut  was  clear  and  well  defined;  but  the  timbers 
were  all  broke  up  at  the  rail,  at  the  outer  side  of  the 
vessel. 
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Q.  How  was  the  forward  side  of  the  cut  I  What 
was  the  nature  of  the  forward  side  of  the  cut? 

A.  Oh,  it  was  broken,  it  was  ragged,  except  that 
nearly  in  towards  the  center  line  of  the  ship,  the  cut 
was  very  well  and  clearly  defined.  The  rest  was  all 
broken,  ragged. 

Q.  Of  what  character  of  timber  was  the  '^Kern" 
constructed  I        A.  Eastern  white  oak. 

The  COURT. — She  was  a  wood  vessel  entirely? 

A.  She  was  a  wood  vessel  built  out  of  Virginia 
oak,  but  she  had  been  redecked  with  Oregon  fir. 

Q.  Did  she  have  any  copper  plating  on  her  ? 

A.  Copper  sheeting  on  her ,  yes. 

'Q'.  What  was  the  size  of  her  frames,  Captain  ? 

A.  I  really  do  not  remember  the  size  of  her  frames. 

Q.  Have  you  any  memorandum  that  would  refresh 
your  recollection  on  that  ? 

A.  I  may  and  I  may  not;  I  am  not  sure  about 
that,  that  I  have.  At  that  time,  I  don't  think  I  kept 
a  record. 

Q.  In  your  best  judgment,  now,  what  would  you 
say  was  the  size  of  them  ? 

A.  It  would  be  about  ten  by  twelve. 

Q.  Ten  by  twelve ;  and  how  would  they  be  placed 
with  respect  to  centers  ? 

A.  At  that  portion  of  the  vessel,  it  would  be  about 
eighteen  inches  apart  from  center  to  center.  In  the 
bottom  of  the  vessel  she  was  tight,  a  close  frame. 
[258] 

Q.  The  frame  you  said  was  white  oak  ? 

A.  At  that  portion  she  was  open  spaced ;  but  all  the 
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whole  bottom  of  the  ''Kern"  was  framed  close  like 
that.  You  take  the  planks  off  and  if  you  had  a  good 
pump,  you  could  keep  her  afloat. 
Q'.  The  planking  off  the  outside  ? 
A.  Yes.  The  construction  of  that  vessel  w^as  such 
that  if  you  took  the  planking  off  of  the  bottom,  she  was 
so  tightly  framed,  if  you  had  good  pumps,  I  think  you 
could  possibly  keep  her  afloat. 

Q.  How  far  out  from  the  second  garboard  did  that 
condition  extend? 

A.  That  was  all  along  under  the  body  of  the  vessel 
and  under  the  engines,  and  so  on  like  that. 
Q'.  Was  any  of  that  portion  of  her  damaged  1 
A.  Well,  no.     The  open  frame  space  is  where  the 
damage  occurred. 

Q.  How  many  frames  were  broken,  if  you  know? 
A.  I  really  don't  recall  that.     I  think  there  were 
about  five. 

Q.  Was  there  any  damage  on  the  port  side  ? 
A.  The  port  side  of  the  deck,  beginning  at  the  last 
end  on  this  cut  made  by  the  ' '  Elder, ' '  the  deck  was 
broken  from  that  right  clear  across  to  the  other  side. 
The  whole  after  end  of  the  vessel  had  wabbled  out  of 
line  and  was  held  to  her  main  body  by  tackles  and 
chains. 

Q.  Have  you  ever  had  any  experience  in  salving 
other  vessels  damaged  in  collisions  ? 
A.  Quite  considerable. 

Q.  I  will  ask  you  whether  or  not  in  your  judgment, 
based  upon  your  experience,  the  steamer  "Elder" 
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was  practically  at  a  standstill     [259]     at  the  time  of 

this  collision? 

A.  The  ' '  Elder ' '  must  have  had  enormous  headway 
for  to  carry  her  in  through  the  white  oak  timbers, 
through  the  big  guard  rails,  covering  boards  and 
frames,  ceiling,  and  crashing  in  right  through,  and  to 
get  in  that  far,  she  must  have  had  enormous  headway 
on  her. 

The  COUET. — How  many  feet  did  she  go  in? 

A.  She  went  in  twelve  feet  on  the  side.  Rather, 
more  than  twelve  feet ;  twelve  feet  and  the  thickness 
of  the  guards  besides.  Well,  it  may  have  been  a  few 
inches  one  way  or  the  other.  The  beam  of  the ' '  Daniel 
Kern"  is  twenty-six  feet  and  three  inches,  I  think. 
Well,  at  that  place,  the  beam  would  be  diminished  a 
little.  She  went  in  within  ten  inches  of  the  fore  and 
aft  center  line,  consequently  she  must  have  gone  in 
about  twelve  feet,  or  twelve  feet  and  some  two  or 
three  inches. 

Qi.  What  was  the  nature  of  the  wood,  of  the  ceil- 
ing? 

A.  The  ceiling  was  principally  pitch  pine.  The 
clamps,  part  of  the  timbers,  the  deck  frame  was  oak 
and  some  of  the  streaks,  the  ceilings  were  oak  and 
some  were  pitch  pine. 

Q.  What  were  her  deck  beams  made  out  of  ? 

A.  The  deck  beams  w^ere  oak. 

Q.  Were  any  of  those  broken  ?        A.  Yes. 

Q.  What  size  were  they? 

A.  As  near  as  I  could  remember  those,  they  would 
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be  about  ten  by  twelve ;  perhaps  a  little  larger ;  they 

were  large  beams. 

Q.  Do  you  know  what  the  ''Elder"  had  inside  of 
her  stem  1 

A.  Inside  of  her  stem  ?    No,  I  think  not. 

Q.  Did  you  make  any  repairs  on  her  prior  to  this 
collision  at  any  time  before  that?     [260] 

A.  No,  sir,  not  before  this.  Oh,  the  "Elder."  I 
beg  your  pardon.  I  had  occasion  to  go  down, — the 
* '  Elder ' '  rammed  our  lower  ferry  here,  cut  in  through 
fhe  guards,  and  while  making  an  examination  of  the 
ferry-boat,  the  bow  of  the  "Elder"  was  only  a  few 
feet  away;  I  asked  the  chief  engineer  and  the  car- 
penter on  the — 

Q.  (Interrupting.)  Well,  don't  state  any  conver- 
sations that  you  had  at  that  time.  Just  go  ahead  and 
tell  what  you  did,  if  anything. 

Mr.  DENMAN. — You  are  not  going  to  try  this 
other  collision  case? 

Mr.  CAMPBELL. — No,  no ;  but  I  am  leading  up 
to  something  else  very  important. 

A.  I  found  plates  broken  right  through  on  the 
"Elder,"  and  to  repair  that  so  that  she  would  not  lose 
any  time,  at  the  second  frame  space  back  from  her 
stem  of  the  "Elder,"  I  put  a  bulkhead  across,  filled 
that  solid  with  cement  right  up  and  down  there  for 
a  number  of  feet ;  and  that  is  what  she  rammed  the 
"Daniel  Kern"  with. 

Q.  Are  these  models  prepared  to  scale,  Captain  ? 

A.  They  are. 
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Cross-examination  by  Mr.  DENMAN. 

Q.  Did  you  prepare  these  models  ?        A.  Yes,  sir. 

Q.  This  indicates  the  angle  at  which  they  struck, 
does  it  not  ? 

A.  That  was  only  put  in  at  random.  The  angle  at 
which  the  ''Elder"  entered  the  "Daniel  Kern"  was 
thirty-four  degrees  abaft  the  beam,  as  measured 
when  we  got  the  vessel  up.  That  cut  there  (indi- 
cating) I  didn't  take  the  time. 

Q.  It  is  approximately  the  same  thing  ?     [261 J 

A.  That  is  approximately.  The  break  would  pos- 
sibly show  a  little  further  aft.  Thirty-four  degrees 
is  the  center  of  the  cut  where  it  was  clearly  well  de- 
fined. 

Q.  Did  you  ever  examine  the  bow  of  the  "Elder" 
after  this  collision  I 

A.  I  remember  of  telephoning  Captain  Patterson 
at  Astoria,  to  find  out  on  that  occasion  about  whether 
there  was  any  damage  on  her  or  not.  I  believe  to  the 
best  of  my  recollection  now  that  I  did.  I  don't  think 
that  I  seen  the  vessel  probably  until  the  next  trip  or 
two,  and  then  I  don't  really  know  whether  I  went 
down  and  examined  her  or  not ;  I  would  not  be  sure. 

Q.  When  was  it  that  you  saw  this  cement  in  her  ? 

A.  The  cement  I  put  in  previous  to  this  at  the  time 
that  she — I  could  not  tell  you  the  date  of  that  until  I 
turn  to  my  books.  I  could  give  you  the  exact  date  of 
that  from  my  records. 

Q.  Where  would  you  expect  to  find  the  injuries  on 
the  "Elder,"  on  the  starboard  or  port  bow,  from  this 
collision  ? 
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A.  Wedging  in  there,  I  would  expect  to  find 
scratclies  on  both  bows. 

Q.  I  mean,  but  suppose  you  found  serious  injuries 
on  one  side  and  not  on  the  other,  w^hich  side  would 
you  expect  to  find  it  on  ? 

A.  Coming  in  the  way  she  did. 

Q.  She  was  coming  around  too  far  square  on;  it 
might  come  either  way  ? 

A.  The  inner  part  of  the  cut,  say  from  halfway  in 
to  the  rail,  from  that  into  the  center  of  the  vessel,  the 
cut  was  clean,  and  you  would  get  pressure  from  both 
sides. 

Qi.  Have  you  been  a  navigator  ?        A.  I  have. 

Q'.  A  good  many  years,  haven  %  you?     [262  J 

A.  Yes,  I  have  been  around  the  world  quite  a  num- 
ber of  times. 

Q.  Have  handled  vessels  ? 

A.  I  think  so.  I  think  my  record  will  establish 
that  part. 

Q.  Ever  handled  the  "Elder"?        A.  No. 

Q'.  She  is  a  usual  type  of  steam  vessel,  isn't  she,  on 
these  waters? 

A.  She  is  not  the  modern,  but  she  is  the  usual 
shaped  vessel. 

Q.  Do  you  know  what  her  power  was  ? 

A.  No,  I  really  don't. 

Q.  She  is  the  type  that  is  operated  in  and  out 
through  the  docks  of  these  various  ports  here,  is  she 
not?        A.  Yes. 

Q.  How  much  space  would  she  turn  around  in  ? 

A.  The  diameter  of  the  circle,  you  mean  ? 
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Q.  Yes. 

A.  Well,  approximately  half  a  mile. 

Q'.  Half  a  mile.  Suppose  you  put  her  helm  hard 
aport  when  she  is  going  full  speed  ahead,  how  much 
would  she  turn  in  five  hundred  feet  to  starboard  ? 

A.  Turn  not  very  much. 

Q.  How  much? 

A.  Hard  astarboard  or  hard  aport  either  one,  go- 
ing at  her  full  rate  of  speed  in  going  five  hundred 
feet,  it  would  not  change  more  than  fifteen  or  twenty 
degrees. 

The  COURT.— How  much  ? 

A.  About,  I  should  say,  fifteen;  not  to  exceed 
twenty  degrees ;  not  going  fourteen  knots  of  speed. 

Q.  That  is  about  two  points  ? 

A.  Twenty-two.     [2G3J 

Q.  About  two  points  she  would  swing  ? 

A.  Fifteen  or  twenty  degrees, — less  than  two 
points. 

Q.  Now,  she  would  swing,  of  course  much  more — 

A.  (Interrupting.)  After  you  get  headway  on 
her. 

Q.  Yes.        A.  You  get  her  once  swinging. 

Q.  The  second  five  hundred  feet,  she  would  go  a 
good  deal  more  ? 

A.  Yes,  she  would  go  a  good  deal  more. 

Q.  Suppose  you  were  half  a  mile  astern  of  a  ves- 
sel pointing  straight  down  the  stream  ahead  of  you, 
and  there  was  eight  hundred  feet  of  clearance  be- 
tween the  starboard  side  of  that  vessel  and  the  shore, 
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could  you  send  your  vessel  over  enough  in  the  half 

mile  to  clear  the  other  vessel  ?        A.  Could  I  ? 

Q.  Yes.        A.  I  could,  yes,  sir. 

Q.  Would  you  have  any  difficulty  about  it  in  a  half 
mile? 

A.  I  would  not  but  it  would  depend  on — 

Q.  (Interrupting.)     I  am  presuming  now — 

A.  (Interrupting.)  No,  there  would  be  no  diffi- 
culty. 

Q.  No  difficulty  at  all? 

A.  In  a  half  mile,  no. 

Q.  Would  you  in  five  hundred  feet,  have  any  diffi- 
culty ? 

A.  Yes,  you  would  have  lots  of  difficulty. 

Q.  Why,  you  say  she  would  swing  twenty-two  ? 

A.  She  would  swing  fifteen  to  twenty  degrees  in 
going  it. 

Q.  All  right ;  now,  how  many  feet  would  that  swing 
her  over —        A.  In  five  hundred  feet? 

Q.  Yes. 

A.  That  is  pretty  nice  calculation.  I  would  have 
to  go  to  [264]  work  and  do  it ;  not  in  my  head,  I 
couldn't  do  it. 

Q.  She  would  easily  swing  a  hundred  feet  to  her 
starboard  in  running  five  hundred  feet  with  her  helm 
hard  aport? 

A.  Not  at  all;  she  wouldn't  swing  nothing  like  a 
hundred  feet. 

Q.  She  would  not?  As  a  navigator,  you  are  will- 
ing to  go  on  record  ?        A.  I  surely  am. 

Q.  How  many  feet  would  she  swing  ? 
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A.  Probably  thirty  or  forty  feet. 

Qi.  Probably  thirty  or  forty  feet? 

A.  Depending  on  the  class  of  vessel,  whether  she  is 
fine  lined;  whether  she  answers  her  helm.  There  is 
an  awful  lot  of  difference  in  the  vessel.  Some  ves- 
sels would  not  move  at  all ;  other  ones  would  take  a 
good  little.  It  would  depend  a  great  deal  on  the  ves- 
sel. 

Q.  So  the  man  who  knows  the  vessel  is  the  real  au- 
thority on  that  % 

A.  The  man  that  knows  his  vessel  knows  better 
than  anybody  else ;  the  man  that  has  been  there  and 
been  controlling  her,  he  knows  that  better  than  an 
outsider. 

Q.  Now,  working  in  or  out  of  these  rivers,  of  course 
you  do  have  to  pass  under  those  circumstances.  You 
get  up  in  five  hundred  feet  of  a  vessel  very  often  and 
have  to  pass  one  side  or  the  other,  don't  you? 

A.  Oh,  yes ;  sure. 

Q.  The  difference  between  a  thousand  feet  and  five 
hundred  feet  is  a  great  deal,  because  you  get  going 
in  the  first  five  hundred  feet  and  in  the  second  you  get 
going  a  good  deal,  don't  you? 

A.  Yes,  sir.     [265] 

Redirect  Examination  by  Mr.  CAMPBELL. 

Q.  Just  to  clear  up  this  model,  Captain,  I  want  to 
ask  you  whether  or  not  the  forward  side  of  the  cut 
made  in  the  small  model  is  intended  to  represent  the 
angle  of  the  forward  side  of  the  cut  as  it  actually  ex- 
isted in  the  "Kern"  ? 

A.  No,  it  is  not.     The  cut  was  just  made  in  there 
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at  random.  As  I  measured  the  cut  in  the  "Daniel 
Kern, ' '  the  center  of  the  inner  part  of  that  was  well 
defined  and  clear.  Following  that  out,  it  gave  me  an 
angle  of  thirty-four  degrees  that  the  "Elder"  entered 
the  "Daniel  Kern"  at  thirty-four  degrees  abaft  the 
beam.     That  was  carefully  measured. 

The  COURT. — I  see  on  the  model  a  line  marked 
clear  across  the  model.  Does  that  indicate  where  the 
boat  was  broken  in  two  ? 

Q.  What  does  the  pencil-mark  across  from  the  in- 
ner part  of  the  cut  to  the  port  side  indicate  ? 

A.  Yes,  sir,  that  was  just  to  represent  where  she 
was  broken  across. 

Mr.  CAMPBELL.— That  is  all. 

Recross-examination  by  Mr.  DENMAN. 

Q.  By  the  way,  have  you  not  seen.  Captain,  vessels 
approaching  a  dock  in  San  Francisco  harbor,  say 
where  the  timbers  are  very  often  twenty-four  inches  in 
thickness,  at  a  speed  of  two  or  three  knots,  moving  in 
and  crash  right  in  and  cut  through  those  timbers  and 
cut  in  fifteen  or  twenty  feet  into  the  dock  *? 

A.  All  owing  to  what  weight  and  momentum  is  be- 
hind them. 

Qi.  Yes,  but  at  a  speed  of  two  or  three  knots.  You 
have  seen  that,  haven't  you  ?     [266] 

A.  No. 

Q'.  Haven't  you  seen  these  liners  being  operated  by 
a  tug  where  there  has  been  a  slip  in  the  calculations 
and  the  tug  take  her  in  and  jambs  clean  in  fifteen  or 
twenty  feet? 

A.  If  there  is  a  big  weight  in  motion,  take  a  great 
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big  steamship  and  say  she  has  ten  thousand  tons  of 
cargo  in  her,  and  her  speed  is  two  or  three  knots,  then 
when  she  hit,  she  may  go  in  a  good  deal  more  than 
two  or  three  feet. 

Q.  Yes,  and  crash  timbers  a  great  deal  bigger  than 
on  those  ships  ? 

A.  Yes.  We  have  had  them  here  in  Portland.  I 
have  one  in  mind  now,  that  the  pilot  thought  he  had 
her  nearly  dead,  on  the  east  side  of  the  river  here,  and 
she  went  in  through  the  piling,  stringers,  railroad 
track  and  everjrthing  else,  when  he  thought  he  had 
her  practically  stopped.     It  is  the  weight. 

The  COUET.— What  was  her  weight? 

A.  She  had  six  thousand  tons  of  railroad  iron  and 
the  vessel  herself  would  weigh  about  four  thousand 
or  four  thousand  five  hundred  tons. 

Q.  What  was  her  length,  do  you  know  ? 

A.  Beg  pardon. 

"Q.  How  big  a  vessel? 

A.  Oh,  the  vessel  was  about  three  hundred  and  sev- 
enty-five feet  long. 

Q.  A  sharp  vessel  or  round  1 

A.  A  modern  tramp. 

Q.  The  sharper  the  vessel  of  course — 

A.  (Interrupting.)  The  sharper  in  going  into 
wood,  she  will  cut  further.     [2G7] 

Q.  As  I  imderstand,  this  bow  of  the  "Elder"  was 
quite  sharp  ? 

A.  Yes,  sir,  the  bow^  of  the  "Elder"  was  quite 
sharp. 

Q.  Then  when  you  say  its  momentum,  that  does  the 
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cutting,  is  it  not  ?        A.  Yes,  sir. 

Q.  And  that  is  especially  true  where  the  vessel  is 
as  this  vessel  was,  up  against  heavy  barges  ? 

A.  I  don't  understand  that  at  the  time  of  the  im- 
pact that  she  was  against  the  barge. 

Q.  Oh,  well,  that  is  the  testimony  here. 

Mr.  CAMPBELL.— Is  that  the  testimony,  Mr. 
Denman  1 

Mr.  DENMAN.— What  is  that? 

Mr.  CAMPBELL. — As  I  understand,  she  pushed 
her  right  ahead  and  shoved  the  barges  around. 

Mr.  PULTON. — You  were  trying  to  show  damage 
on  the  port  side. 

Mr.  CAMPBELL. — By  being  pushed  against  the 
barges.  But  the  evidence  does  not  show  at  the  time 
she  struck  she  was  up  against  the  barges. 

Mr.  DENMAN. — But  there  is  no  evidence  to  show 
the  cut  was  made  at  the  time  she  hit,  or  when  she 
shoved  into  the  barges. 

The  WITNESS.— My  understanding  of  the  cut  is 
when  the  "Daniel  Kern"  was  laying  near  the  stern 
of  the  port  barge,  but  not  up  against  it. 

Q.  (By  Mr.  DENMAN.)  I  see;  but  if  the  situa- 
tion was  this,  that  the  "Elder"  was  coming  along,  say 
four  or  five  knots,  three  or  four  knots,  and  she  strikes 
the  "Kern"  and  pushes  it  up  against  the  barges  and 
then  keeps  on  pressing  it,  she  would  cut  in,  wouldn't 
she?     [2G8] 

A.  Not  after  he  hits  it.  She  would  do  more  cut- 
ting with  the  momentum  that  hits. 

Q.  The  momentum  keeps  on.    Suppose  she  strikes 
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a  vessel  in  the  water  and  shoves  it  on  ahead  of  her 

into  the  shore  ?        A.  Yes,  sir. 

Q.  And  then  she  keeps  on  going,  she  will  keep  the 
momentum,  wouldn  't  she  ? 

A.  The  result  of  shoving  the ' '  Daniel  Kern ' '  ahead, 
was  she  hit  the  port  side  of  the  "Kern"  against  the 
rock  barges  and  broke  the  deck  off.  That  was  what 
was  done  after  the  hit. 

Q'.  How  can  you  tell  it  was  after  the  hit  or  when  it 
was  just  shoving  her  ahead? 

A.  Because  the  injury  will  be  a  cut  at  that  time. 
It  will  not  be  a  break.  And  the  break  is  from  ten- 
sion being  put  on  the  hull  of  the  vessel,  and  we  ar- 
rived at  that  by  running  against  the  barge  after- 
wards, after  the  impact. 

Q.  How  can  you  tell  that?  How  can  you  tell 
whether  or  not — 

A.  (Interrupting.)  I  am  drawing  that  conclu- 
sion, because  there  is  no  other  way  we  could  arrive  at 
it.  As  the  ' '  Elder ' '  hits  the  ' '  Daniel  Kern ' '  with  her 
sharp  bow,  we  will  say,  considering  it  was  sharp,  she, 
cut  in  through  the  side.  Now,  if  she  had  momentum 
enough  and  there  was  nothing  on  the  other  side  of 
her,  she  would  have  gone  right  clear  through  her; 
but  that  is  not  the  case.  She  cut  into  the  thin  inches, 
in  the  center  line.  The  evidence  as  we  have  it  in  this 
break,  is  there  had  to  be  something  that  created  a 
tension  on  this.  That  would  break  the  rest  of  the  deck 
from  the  center  line  across  to  the  port  side,  the  bit- 
ing ;  I  presume — this  is  a  supposition,  that  she  hit  the 
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port  barge, — then  it  was  very  easy  for  her  to  break  it 

off.     [2G9] 

Q.  Now,  suppose  she  hadn't  broken  off  at  all; 
suppose  her  position  is  that  (illustrating  with 
model)  and  she  comes  along  and  strikes  like  that  the 
' '  D aniel  Kern. ' '     ( Illustrating. ) 

A.  Certainly,  a  light  vessel. 

Q.  What  is  her  tonnage  ? 

A.  She  was  made  out  of  white  oak. 

Q'.  What  is  her  tonnage  f 

A.  Oh,  I  really  don't  know  what  it  is  now,  I  could 
not  answer  that. 

Q.  Approximately? 

A.  About  three  hundred  and  sixty  or  four  hundred 
tons. 

Q.  What  is  the  tonnage  of  this  vessel  ■? 

A.  About  fourteen  or  fifteen  hundred  tons.  I  can 
tell  you  in  a  minute.  (Witness  refers  to  memoran- 
dum). The  "Daniel  Kern"  is  four  hundred  and 
fifty  tons  gross  measurement;  and  I  would  say  that 
the  "Elder"  was  fourteen  hundred  tons. 

Q.  Your  estimate  here  was  given  on  the  basis  of 
fourteen  hundred ;  that  is  your  original  estimate  ? 

A.  That  was  just  roughly.  I  think  she  is  greater 
in  her  gross  tonnage. 

Q.  What  is  her  gross  tonnage  ? 

A.  I  don't  know. 

Q.  Now,  isn't  it  over  three  thousand? 

A.  No.  I  don't  think  it  is  three  thousand  at  all. 

Mr.  CAMPBELL.— Did  you  obtain  that  from 
Lloyds  Register? 
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A.  Yes,  sir;  or  the  United  States  list.  I  don't 
think  her  tonnage  is  three  thousand  gross. 

Q'.  What  would  you  estimate  she  was  drawing  at 
that  time?        A.  What? 

Q.  The  "Elder"?     [270] 

A.  Probably  fifteen  feet. 

Q.  Fifteen  feet  ?        A.  Ten  or  fifteen  feet. 

Q.  And  you  estimate  she  was  somewhere  around 
fifteen  hundred  tons  in  gross  tonnage  ? 

A.  No,  no,  not  tonnage. 

Q.  Gross  tonnage  is  what  she  hits  with,  isn't  it? 

A.  Oh,  yes ;  she  hits  with  both. 

Q'.  I  mean  to  say,  when  you  are  speaking  of  mo- 
mentum you  don't  mean  to  take  the  small  figures ;  you 
take  the  gross  tonnage,  don't  you? 

A.  We  must  either  talk  in  reference  to  gross  or  the 
net. 

Ql  That  is  what  I  want  you  to  do. 

A.  And  as  we  take  the  "Daniel  Kern, "  we  have  her 
gross  tonnage  four  hundred  and  fifty;  it  is  a  usual 
thing  with  a  steamer  that  the  gross  tonnage  is  about 
two  and  a  half  times  the  net. 

Q.  What  is  the  net  tonnage  of  the  "Kern"? 

A.  I  don't  know.  I  have  got  the  gross  tonnage  of 
the  "Kern"  here  on  my  reports. 

Mr.  FULTON. — What  did  you  say  your  gross  ton- 
nage was  ? 

A.  Gross  tonnage  of  the  "Daniel  Kern"  four  hun- 
dred and  fifty  tons,  gross  measurement. 

Q'.  Now,  when  you  were  speaking  of  the  "Elder" 
as  being  fifteen  hundred  tons  gross,  that  was  the  es- 
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timate  you  had  in  mind  in  speaking  of  this  impact  ? 

A.  Oh,  no,  not  the  weight.  Weight  is  quite  a  dif- 
ferent thing.  No ;  measurement  tons  are  not  weight 
tons,  in  an  impact. 

Q.  What  was  the  amount  of  tonnage  behind,  the 
weight  tons  behind  the  ''Elder"  when  she  struck  the 
''Kern"?        A.  I  could  not  tell  you  that.     [271] 

Q.  You  don't  know  that? 

A.  I  really  don 't  know  what  cargo  she  had  in  her. 

Q.  You  don 't  know  that  ? 

A.  I  don 't  know  that. 

Q.  May  I  see  your  report  ? 

(Witness  here  passed  said  report  to  counsel.) 

Redirect  Examination  by  Mr.  CAMPBELL. 

Q'.  Captain,  I  will  ask  you  whether  or  not  in  your 
judgment  there  would  have  been  any  difference  in  the 
depth  of  penetration  into  the  "Kern"  if  she  had  been 
standing  still  instead  of  moving  at  the  time  of  the 
actual  impact? 

A.  The  depth  of  the  cut  would  be  less. 

The  COURT. — That  is,  moving  away  from  the 
"Elder"? 

A.  Moving  away  from  the  "Elder,"  yes,  sir. 
Recross-examination  by  Mr.  DENMAN. 

Qi.  She  was  really  moving  across  the  bows  of  the 
"Elder,"  wasn't  she? 

A.  She  must  have  been  moving  in  that  direction. 

Q.  Yes ;  across  the  bow  though,  rather  than — 

A.  (Interrupting.)  No;  at  thirty-four  degrees, 
the  cut  showed  thirty-four  degrees ;  now  she  was  go- 
ing away  in  that  same  line. 
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Q.  But  as  I  understand  it,  that  is  fifty-six  degrees 
from  parallel?        A.  Yes. 

Q:.  So  she  was  nearer  at  right  angles,  than  she  was 
parallel  ? 

A.  This  will  show  exactly.  (Referring  to  model.) 
As  the  "Elder"  was  coming  there.  Now,  as  she  is 
going  away,  she  will  tend  to  decrease  the  impact. 
[272] 

Q.  She  does  not  go  sideways,  does  she,  Captain  % 

A.  No,  she  doesn't  go  sideways. 

Q.  You  pushed  her  that  way  (indicating). 

Mr.  CAMPBELL. — Let  him  manipulate  the  mod- 
els. 

The  WITNESS.— Before  she  hit.  To  the  best  of 
my  ability  to  place  this  wreck,  the  "Kern"  was — 

Mr.  DENMAN. —  (Interrupting.)  Now,  you 
weren't  there,  were  you,  Captain? 

A.  No,  I  wasn't  there,  but  I  think  that  is  the  way 
this  vessel  was ;  and  when  he  started  to  go  ahead  of 
course — 

The  COURT.— (Interrupting.)  That  is,  the 
"Kern"? 

A.  The  ' '  Kern, ' '  he  would  go  this  way ;  his  propel- 
ler would  throw  her  stern  that  way  (illustrating). 

Q.  Let  me  ask  you,  would  she  go  that  way? 

A.  She  goes  ahead.  She  would  go  nearly  ahead, 
but  throwing  the  stern  to  port,  the  bow  to  starboard 
as  she  started. 

Q.  She  would  go  nearly  ahead  but  would  throw — 

A.  (Interrupting.)     She  would  go  nearly  ahead, 
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but  the  stern  would  go  to  port  and  the  bow  to  star- 
board. 

The  COURT. — That  is,  the  stem  would  be  moving 
away  from  the  "Elder"  faster  than  the  bow  of  the 
"Kern"? 

A.  Yes,  sir.  The  motion  of  the  propeller  starting 
would  throw  her  that  way. 

Q'.  That  is  very  slight,  though,  in  the  beginning, 
isn't  it? 

A.  Well,  at  the  start  it  is  quicker  and  more  than  it 
is  afterwards. 

Q.  I  know,  but  in  the  beginning,  it  is  very  little, 
any  way  ? 

A.  You  use  that  manoeuver  to  turn  a  vessel  around 
with. 

Q.  I  know,  if  you  keep  it  up  long  enough.     [273] 

A.  Well,  the  very  first  motion  of  the  propeller,  the 
action  throws  the  stern  to  port. 

Q.  That  is  especially  true  if  the  bow  is  over  so  the 
bow  can  turn?        A.  Yes,  sir. 

Mr.  DENMAN.— That  is  all. 

Mr.  WOOD. — Wait  a  minute.  I  would  like  to  ask 
a  question,  with  leave  of  counsel.  I  think  you  made 
the  witness  really  your  witness  on  this  point. 

Redirect  Examination  by  Mr.  WOOD. 

Q.  You  were  asked.  Captain,  about  how  far  a  vessel 
would  swing  in  a  distance  of  five  hundred  feet;  on 
what  rate  of  speed  did  you  suppose  your  answer  to  be 
made? 

A.  It  was  assuming  she  was  going  full  speed. 

Q.  Yes,  but  what  mileage  or  knots  per  hour  ? 
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A.  Well,  in  reference  to  the  "Elder,"  that  was 
fourteen  knots. 

Q'.  Well,  now  at  that  rate  of  speed,  or  even,  we  will 
cut  it  down  to  twelve  knots,  how  much  time  would  it 
take  to  pass  over  that  five  hundred  feet  ? 

A.  A  little  over  a  half  a  minute. 

Q.  Well,  then,  did  your  answer  suppose  that  the 
helm  had  been  set  at  the  five  hundred  feet  and  the 
swinging  begun,  or  that  five  hundred  feet  away,  the 
whole  maneuver  was  commenced,  the  helm  to  be  set  ? 

A.  That  the  maneuver  was  commenced  that  five 
hundred  feet  away,  that  my  judgment  would  be  that 
she  could  not  possibly  swing  more  than  thirty  to  forty 
feet. 

Q.  Now,  suppose  at  fiNQ  hundred  feet  away,  they 
jiist  commenced  to  maneuver  ?     [274] 

A.  That  is  what  I  said. 

Q.  No;  I  thought  he  said  that  the  maneuver  was 
already  begun  at  five  hundred  feet. 

A.  At  five  hundred  feet,  you  begin  to  put  the  wheel 
over.  The  helm  man,  when  he  gets  an  order,  puts  his 
helm  hard  over  at  five  hundred  feet  away.  Then  I 
don't  think  a  lot  of  vessels  wouldn't  move  hardly  any- 
thing ;  others,  they  would  answer  the  helm  very  quick, 
would  go  thirty  or  forty  feet  swung  over;  but  she 
would  have  to  be  very  quick  answering  her  helm. 

Mr.  DENMAN. — ^Were  you  ever  master  of  a  steam 
vessel?        A.  No. 

Mr.  WOOD. — Just  a  minute.  I  hadn't  got 
through,  Mr.  Denman. 

Q.  Do  you  mean  that  the  bow  would  make  that 


298  Charles  P.  Doe  vs. 

(Testimony  of  Albert  Crowe.) 

swing,  or  that  the  whole  vessel  would  pass  ? 

A.  The  bow. 

Q.  Just  the  bow  %        A.  Just  the  bow,  yes. 

Q.  Now,  how  long  would  it  ordinarily  take  after 
getting  the  signal  to  set  the  helm  over  % 

A.  To  get  it  hard  over  ? 

Q.  Yes. 

A.  You  couldn't  get  it  over, — well,  yes.  It  is  all 
owing  to  whether  he  has  hand  gear  or  steam  gear. 

Q.  Say  hand  gear  ?        A.  Hand  gear  ? 

Q.  Yes. 

A.  It  is  all  according  to  the  strength  of  the  man. 
With  a  very  strong  powerful  man,  he  likely  would. 
That  would  depend  something  on  how  hard  the  wheel 
would  work,  too. 

Q.  According  to  that,  if  he  commenced  the  man- 
euver at  five  hundred  feet,  you  would  not  even  have 
your  helm  hard  over  [275]  before  you  passed  the 
distance  of  five  hundred  feet  ?        A.  That  is  right. 

Q.  So  you  have  got  to  consider  that,  too,  haven't 
you?        A.  Yes,  sir. 

Qi.  Now,   they   asked  you  about   this   cut  in  the 
**Kern"  and  there  seemed  to  be  an  impression  given 
in  the  record  that  momentum  or  weight  was  what  did 
it. 
Mr.  DENMAN. — With  a  sharp  bow. 

Q.  With    a  sharp   bow.     As    a   matter    of   fact, 
the   force    of    any   body   striking    or    having    an 
impact  with  any  other  body  is  made  up  always  of  two 
factors,  isn't  it,  weight  and  velocity? 
A.  Velocity. 
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Ql  Weight  and  velocity  ? 

A.  And  velocity  together. 

Q.  For  example,  a  ton  cannon  ball,  at  the  height  of 
its  trajectory  or  initial  velocity,  from  the  mouth  of  a 
gun,  would  go  through  a  great  deal  greater  distance 
than  even  a  vessel,  wouldn't  it?        A.  Yes,  sir. 

Q.  That  is,  because  it  has  got  a  superior  velocity  ? 

A.  Superior  velocity. 

■Q;.  So  a  slow-moving  mass  would  go  more  on  ac- 
count of  its  weight  ?        A.  Yes,  sir. 

Q.  But  the  whole  thing  has  to  be  determined  by — 

A.  (Interrupting.)     The  velocity. 

Ql.  By  velocity  and  weight  taken  together  f 

A.  Yes,  that  is  right. 

Recross-examination  by  Mr.  DENMAN. 

Q.  Now,  Captain,  you  were  a  sailing  vessel  captain, 
weren't  you? 

A.  As  master ;  I  was  always  master  of  sailing  ves- 
sels, wood  and  steel.     [276] 

Q.  What  is  that?        A.  Wood  and  steel. 

Q'.  You  don't  pretend  to  stand  as  an  expert  here  on 
the  handling  of  steam  vessels,  do  you  ? 

A.  1  have  been  a  good  deal  on  steam  vessels. 

Q.  As  master  ? 

'A.  Not  as  master ;  I  told  you  that  before. 

Q.  You  say  you  have  been  a  good  deal,  what  do  you 
mean  by  that  ? 

A.  I  have  been  passenger  and  on  business,  been  up 
and  down  the  river  in  my  calling.  I  am  down  super- 
intending the  work  for  which  I  am  paid  and  the  pur- 
pose which  I  am  here  for,  going  down  to  Astoria 
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many,  many  times  during  the  year. 

Q.  For  the  UnderwTiters,  aren't  you? 
-  A.  Yes,  sir. 

Q.  The  Underwriters  are  interested  in  this  case, 
aren't  they? 

A.  I  believe  the  Underwriters  are  interested  in 
both  of  these  vessels. 

Q.  You  have  had  a  good  deal  of  correspondence 
with  the  Underwriters  about  this  case,  haven't  you? 

Mr.  WOOD.— We  object  to  that. 

Mr.  DENMAN. — If  they  are  interested  in  the  case 
and  they  have  corresponded  with  their  agents  regard- 
ing the  case,  that  is  certainly  pertment. 

Mr.  WOOD. — The  Underwriters  are  not  on  record 
in  this  case.  As  a  matter  of  fact,  it  is  an  Underwrit- 
er's fight  on  both  sides  but  it  does  not  appear  so  in 
the  record.  I  can't  see  how  correspondence  between 
this  witness  and  anybody  he  may  represent  would  be 
relevant. 

Mr.  DENMAN.— But  if  this  man  has  written  to 
anybody  any  statements  concerning  this,  we  are  en- 
titled to  see  them.     [277] 

The  COURT. — Well,  you  may  ask  the  question. 
Objection  overruled. 

Q.  You  have  had  a  good  deal  of  correspondence, 
haven't  you,  with  the  Underwriters,  about  this  case? 

A.  I  have  given  them  a  copy  of  that  report. 

Q.  You  have  had  a  good  deal  of  correspondence 
with  the  Underwriters  on  this  case,  haven't  you? 

A.  I  would  not  say  a  great  deal.  I  have  given 
them  information. 
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Q.  And  you  have  written  letters  to  them,  haven't 
you? 

A.  I  have  written  one  letter  at  any  rate. 

Q.  Where  is  that  letter? 

A.  Probably  in  San  Francisco. 

Q.  Where  is  the  letter-press  copy  of  it? 

A.  I  have  copies  of  all  my  correspondence  down 
in  my  office. 

Q.  How  many  letters  have  you  written  in  all  re- 
garding this  case? 

A.  Oh,  that  would  be  very  difficult,  I  couldn't 
answer  that,  it  is  so  long  ago,  whether  I  have  written 
one  or  three  or  four.  I  could  not  tell  you;  I  would 
not  begin  to  attempt  to  tell  you. 

Q.  You  have  a  copy-book  you  put  those  in? 

A.  I  have  a  copy-book. 

Q.  That  is,  a  wet  leaf  copy?        A.  No. 

Q.  How  do  you  do  it? 

A.  These  are  carbon  copies  (indicating);  and  I 
usually  make  five  or  six  of  them. 

Q.  I  am  speaking  of  letters  now,  not  reports. 

A.  Well,  letters  too.  If  I  have  business  where 
there  are  two  or  three  insurance  companies,  wherever 
I  knew  there  are  two  or  three  different  companies,  in 
making  my  report,  I  will  make  probably  two  or  three 
copies.     [278] 

Q.  You  can  get  those  letters  you  have  copies  of 
here  for  me  can  you  ? 

A.  I  have  copies  of  all  the  correspondence  that  I 
have  had. 
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Q.  Will  you  bring  them  here  to-morrow  for  me, 
please?        A.  I  will. 

Mr.  DENMAN.— All  right.     Thank  you. 

Mr.  CAMPBELL.— If  the  Court  please,  we  object 
to  any  demand  upon  this  witness  to  produce  the  letter 
between  him  and  some  insurance  company  in  San 
Francisco.  Now,  as  a  matter  of  fact,  one  insurance 
company  is  partially  interested  in  the  outcome  of  this 
litigation,  but  the  Columbia  Contract  Company  here 
is  far  more  materially  interested  in  it,  and  how  can 
any  letter  which  this  man  has  written  to  an  insurance 
company  in  San  Francisco,  or  the  San  Francisco 
board  of  Marine  Underwriters,  be  binding  upon  the 
Columbia  Contract  Company? 

Mr.  DENMAN. — I  am  not  arguing  this  as  the  ad- 
mission of  one  of  the  parties.  I  am  asking  for  these 
letters.  This  man  has  written  about  this  occur- 
rence— 

The  COURT. — (Interrupting.)  I  think  you  have 
a  right  to  inquire — 

Mr.  DENMAN.— (Interrupting.)  About  what  he 
said  about  it. 

The  COURT.— No,  I  don't  think  you  can  go  that 
far.  I  think  you  have  a  right  to  inquire  whether  or 
not  this  witness  has  corresponded  concerning  this 
matter  with  other  parties,  but  when  you  have  done 
that,  then  I  think  you  have  gone  far  enough.  I  don't 
think  you  can  get  those  letters  now  and  prove  by 
those  letters  statements  that  he  made,  or  show  what 
the  correspondence  was.  I  think  that  is  a  collateral 
issue.     [279] 
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Mr.  WOOD. — I  would  like  to  ask  a  question  that 
may  help  this  argument  a  moment:  Who  employed 
you  to  go  down  there? 

A.  Mr.  Henry  Hewitt. 

Mr.  WOOD.— To  go  down  to  the  wreck? 

A.  This  report  is  the  best  evidence  itself.  It  tells 
who  sent  me  there. 

Mr.  CAMPBELL.— Mr.  Henry  Hewitt,  of  the  San 
Francisco  Board  of  Marine  Underwriters? 

A.  Yes. 

Mr.  CAMPBELL.— Who  paid  you,  Mr.  Crowe? 

A.  Mr.  Daniel  Kern. 

Mr.  WOOD.— Who  first  told  you  to  go  down? 

A.  Mr.  Henry  Hewitt,  I  think,  gave  me  my  first  in- 
structions, or  he  and  Mr.  Kern  together  were  consult- 
ing together  and  with  myself,  and  I  went  down  to  get 
at  the  facts  as  near  as  possible  and  as  quick  as  pos- 
sible, concerning  this  wreck. 

Mr.  WOOD. — And  you  were  paid  by  Mr.  Kern? 

A.  I  was  paid  by  Mr.  Kern,  nobody  else. 

Mr.  WOOD. — I  have  been  under  the  impression, 
as  I  stated  in  the  beginning,  and  I  claim  that  this 
stands  of  record  as  the  suit  of  the  Columbia  Contract 
Company  and  that  we  employed  and  paid  this  witness 
and  we  would  object  to  his  correspondence  with  other 
people  brought  in  to  affect  our  rights. 

Mr.  DENMAN.— I  will  offer  to  show,  your  Honor, 
that  the  Underwriters  have  had  subrogated  to  them 
an  interest  in  the  vessel  and  in  the  suit  and  that  they 
are  in  fact  either  coprincipals  with  these  parties  or 
under  contractual  relationship,  which  makes  them 
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identical  as  far  as  the  employment  of  this  man  is  con- 
cerned.    [280] 

Mr.  CAMPBELL.— If  the  Court  please,  I  don't 
deny  that.  As  a  matter  of  fact,  this  vessel  was  in- 
sured with  a  Firemen's  Fund  Insurance  Company  and 
the  Firemen's  Fund  Insurance  Company  paid  a  loss 
on  this  I  think  before  the  wreck  was  raised,  settled 
with  Mr.  Kern.  My  impression  is  that  the  amount 
that  they  settled  for  exceeded  the  amount  of  the  ac- 
tual damages  in  the  case.  This  man,  I  think — 
Captain,  don't  you  represent  the  San  Francisco 
Board  of  Marine  Underwriters^ 

A.  Yes,  sir. 

Mr.  CAMPBELL. — And  is  the  Firemen's  Fund  In- 
surance Company  a  member  of  that  board? 

A.  They  are  one  of  the  largest  members. 

Mr.  CAMPBELL.— Do  you  know  whether  the 
Thames  &  Mersey  is  one  of  the  members  of  that 
board? 

A.  Yes. 

Q.  Do  you  know  whether  the  Switzerland  is  a 
member  of  that  board? 

A.  Yes,  the  Switzerland  Marine. 

Q.  Do  you  know  who  represents  in  San  Francisco, 
the  Switzerland  and  Thames  &  Mersey? 

A.  Yes,  Louis  Rosenthal. 

Q.  Do  you  know  anything  about  the  insurance  on 
the  "Elder"? 

Mr.  DENMAN.— Of  your  own  knowledge? 

A.  No,  not  on  the  "Elder,"  I  don't  know.  I  will 
tell  you — strike  that  out. 
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Mr.  FULTON. — Of  your  own  knowledge,  you  are 
to  testify. 

The  WITNESS.— I  know  from  Mr.  Louis  Rosen- 
thal that  the — 

Mr.  DENMAN.— (Literrupting.)  Well,  I  object 
to  that. 

The  WITNESS.— That  he,  acting  for—    [281] 

Mr.  CAMPBELL.— Wait  a  minute.  I  think,  if  the 
Court  please,  with  equal  fairness,  Mr.  Denman  who 
is  here,  as  I  am,  from  San  Francisco,  should  state  who 
is  employing  him  and  should  state  what  company  he 
is  representing  here. 

Mr.  DENMAN. — I  was  employed  by  Mr.  Doe,  who 
came  to  my  office — he  telephoned  to  me  and  sent  Mr. 
Ozauf  to  my  office  to  retain  me  in  this  case  before  it 
was  brought  and  now  I  have  had  an  admission  on  the 
part  of  the  other  side  that  there  is  a  subrogated  in- 
terest in  the  suit.  As  a  matter  of  fact,  the  entire 
suit  has  been  subrogated  to  the  insurance  company. 
They  are  the  real  parties  in  interest  here.  And  here 
is  correspondence  between  this  man  who  was  em- 
ployed by  them  through  Mr.  Kern  and  had  corre- 
spondence with  them. 

The  COURT. — All  you  are  asking  for  now  is — the 
reason  you  are  asking  for  his  correspondence  with 
these  other  parties  is,  as  I  understand  it,  it  goes  to  the 
credibility  of  this  witness? 

Mr.  DENMAN.— Yes. 

The  COURT. — Showing  the  interest  that  he  has  in 
this  affair.  Now,  when  you  have  shown  that  he  has 
corresponded  with  these  people,  isn't  that  going  far 
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enough  with  this?    Isn't  the  rest  of  it  a  collateral 

issue? 

Mr.  WOOD. — I  would  like  to  have  this  on  the 
record  too.  That  while  Mr.  Campbell  and  I  are  to- 
gether, I  represent  a  different  claim.  I  represent 
the  Columbia  Contract  Company  and  he  only  has  a 
partial  interest,  and  the  Columbia  Contract  Com- 
pany has  got  the  large  and  principal  interest  still 
remaining  to  it,  and  I  object  to  our  witness,  our  men 
whom  we  employed  and  paid,  being  called  upon  to 
bring  in  correspondence  with  other  people.  Or  if 
he  is  not  our  man,  if  he  is  [282]  the  other  people 's 
man,  I  still  object  to  it.  I  don't  think  the  corre- 
spondence has  any  relevancy  or  materiality  here. 

Mr.  CAMPBELL.— If  the  Court  please,  I  would 
like  to  ask  Mr.  Denman  whether  he  has  not  discussed 
the  liability  of  the  "Elder"  with  any  Underwriter  in 
San  Francisco  ? 

The  COURT. — I  don't  think  that  is  a  proper — 

Mr.  CAMPBELL. — (Interrupting.)  He  is  inject- 
ing into  it  a  spirit  of  unfairness,  and  I  would  like  to 
ask  him. 

Mr.  DENMAN. — Oh,  why,  Heavens. 

The  COURT. — I  will  sustain  the  objection,  and 
that  will  put  an  end  to  it. 

Witness  excused.     [283] 

Testimony  of  Daniel  Kern,  for  Libelant  (Recalled). 
DANIEL  KERN,  was  thereupon  recalled  on  behalf 
of  libelant  and  further  testified  as  follows: 

Direct  Examination  by  Mr.  CAMPBELL. 
Q.  Mr.  Kern,  is  there  any  reason  that  you  have  for 
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having  the  steamer  '* Hercules"  and  the  steamer 
** Daniel  Kern"  exchange  light  for  loaded  and  loaded 
for  light  barges  on  the  Columbia  River? 

A.  Yes,  sir. 

Q.  What  reason  is  that? 

A.  On  account  of  the  shallow  water  above  the 
mouth  of  the  Willamette  and  we  have  to  use  a  light 
draft  boat  on  the  upper  end  and  this  Ught  draft  boat 
isn't  allowed  to  go  any  further  than  Astoria.  The 
inspectors  don't  allow  these  shallow  boats  to  go  to 
Ft.  Stevens,  where  we  deliver  the  rock,  and  therefore 
we  have  to  use  a  deep  draft  boat  on  the  other  end  and 
a  light  draft  boat  on  this  end. 

Q.  How  long  have  you  been  engaged  in  transport- 
ing rock  to  the  jetty  by  means  of  these  barges  and 
tugs? 

A.  Well,  we  started  in  with  it  about  1898;  we 
haven't  worked  at  it  steady  all  the  time,  and  not  al- 
together to  this  jetty;  we  built  a  jetty  at  Gray's  Har- 
bor.    We  towed  the  rock  the  same  way. 

Cross-examination  waived. 

Witness  excused.     [284] 

Testimony  of  Charles  W.  Spaulding,  for  Libelant 

(Recalled). 

CHARLES  W.  SPAULDING,  was  thereupon  re- 
called on  behalf  of  the  libelant  and  further  testified 
as  follows: 

Direct  Examination  by  Mr.  CAMPBELL. 

Q.  I  hand  you  Libelant's  Exhibit  8,  Mr.  Spauld- 
ing,  and  ask  you  who  took  the  photograph? 

A.  I  did. 
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Q.  I  want  to  ask  you  whether  or  not  that  shows 
the  position  of  the  searchlight  as  the  searchlight 
came  out  of  the  water  when  the  vessel  was  raised? 

A.  Yes,  sir.  I  stood  there  with  my  camera  and 
took  it  when  she  came  out  of  the  water  as  you  see  it 
there. 

Mr.  CAMPBELL.— That  is  all. 

Mr.  DENMAN. — There  is  no  question  about  the 
searchlight. 

Mr.  CAMPBELL. — You  allege  in  your  answer  the 
searchlight  was  thrown  in  the  face  of  the  "Elder." 

Mr.  DENMAN.— It  had  no  causative  effect.  The 
same  things  were  done  whether  the  searchlight  was 
thrown  or  not. 

Mr.  CAMPBELL.— Well,  we  have  got  to  meet  the 
defenses  that  are  made. 

Mr.  DENMAN. — I  know,  but  I  am  telling  you  now 
there  is  no  question  about  that. 

Witness  excused. 

Mr.  CAMPBELL.— Now,  if  the  Court  please,  with 
the  exception  of  the  element  of  damages,  which  ap- 
parently, with  the  time  we  are  occupying  with  this 
case,  we  will  be  unable  to  hear  before  you  go  to  San 
Francisco,  which  I  understand  will  be  [285]  re- 
ferred to  a  commissioner,  that  concludes  our  case 
with  the  exception  of  one  witness,  the  mate,  Henry 
Anderson,  who  is  an  officer  aboard  a  steamer  running 
from  Tillamook  to  Portland  and  who  has  been  bar 
bound  at  Tillamook  during  Sunday  and  Monday. 
We  have  sent  a  man  down  there  for  him  and  we  ex- 
pect he  will  be  here  to-morrow  without  question,  and 
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we  would  like  to  have  permission  to  call  Mm  when 
he  reaches  port.  It  has  been  impossible  to  get  him 
here. 

Mr.  DENMAN. — Will  he  be  here  to-morrow  morn- 
ing, Mr.  Campbell? 

Mr.  CAMPBELL. — I  expect  he  will  be  here;  it  all 
depends  on  when  that  vessel  gets  out  of  the  Tilla- 
mook Bar. 

Mr.  WOOD. — There  is  just  one  other  possibihty, 
though  it  is  hardly  a  possibility;  w^e  may  be  able  to 
get  hold  of  another  fisherman  simply  to  testify  about 
signals. 

Mr.  DENMAN. — The  reason  I  asked  is  this :  When 
their  case  is  in,  it  is  quite  likely  that  after  consulta- 
tion with  Senator  Fulton, — we  will  go  over  the  testi- 
mony— that  we  will  not  put  in  any  case  at  all,  the 
entire  fault  being  made  out,  as  we  think,  by  their 
evidence ;  and  if  this  matter  were  to  go  over  until  to- 
morrow morning,  I  think  it  is  quite  likely,  we  could 
avoid  putting  in  any  evidence.  I  should  like  to  talk 
it  over  with  the  Senator  and  I  should  like  to  hear 
what  this  man  Anderson  is  going  to  say.  But  with 
the  record  in  the  condition  it  is,  we  believe  the  entire 
fault  to  have  been  shown  to  have  been  that  of  the 
"Kem"  and  that  we  need  bother  the  Court  with  no 
further  evidence  on  our  part.  As  I  say,  I  w^ant  to 
consult  with  my  colleague. 

The  COURT.— You  will  not  know  as  to  that  then 
until  this  other  witness  is  produced?     [286] 

Mr.  DENMAN. — Until  this  other  witness  is  pro- 
duced, but  if  he  is  to  be  here  in  the  morning,  we  will 
know  at  that  time. 
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Mr.  WOOD. — Well,  if  it  will  facilitate  your  consul- 
tation— not  that  we  would  expect  you  to  be  bound 
in  any  way, — the  witness  Anderson  will  simply  be  in 
a  general  way  corroboratory  of  Moran  as  to  the  sig- 
nals given  and  what  was  done  on  the  "Kern,"  and  the 
fisherman  if  we  get  him,  will  be  to  the  same  effect  as 
that  young  man  that  was  on  yesterday,  that  he  heard 
the  one  whistle  and  the  four  given.  That  is  all  the 
testimony  we  expect.  Corroboratory  also  of  Arne- 
son,  that  man  who  testified  who  was  up  on  the  fore- 
castle-head of  the  ' '  Kern. ' ' 

Mr.  DENMAN. — You  can't  corroborate  both,  be- 
cause one  says  the  first  whistle  was  blown  when  a 
thousand  feet  apart  and  the  other  says  three-quarters 
of  a  mile. 

Mr.  WOOD. — I  am  not  referring  to  those  nice  dis- 
tinctions or  differences.  I  am  trying  to  tell  you  what 
their  line  of  testimony  will  be  in  a  general  way. 

Mr.  DENMAN. — I  think  it  might  save  the  court 
considerable  time  if  we  are  permitted  to  go  over  until 
to-morrow  morning. 

The  COURT.— Very  well,  the  court  will  take  an  ad- 
journment until  to-morrow  morning. 

(Thereupon  court  was  adjourned  until  Wednesday 
morning,  February  7, 1912,  10  o'clock  A.  M.)     [287] 

Portland,  Oregon,  February  7, 1912,  10  A.  M. 

Mr.  CAMPBELL.— If  the  Court  please,  we  found 
that  the  steamer  did  not  arrive  at  Astoria  in  time 
for  the  man  to  reach  here  last  night.  He  will  come 
on  this  morning's  train — the  noon  train  from  Astoria. 

COURT. — Then  you  rest,  with  the  exception  of 
that? 
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Mr.  CAMPBELL.— With  the  exception  of  that, 
and  if  the  fisherman  should  come  on  the  noon  train, 
we  wish  to  put  him  on  for  a  few  words.  We  will  rest, 
with  the  exception  of  these  two  witnesses,  whom  we 
expect  to  be  here  on  the  noon  train.  There  is  a 
possibility,  but  rather  remote ;  that  the  fisherman  will 
be  here  also. 

Libelant  rests. 

Mr.  DENMAN. — If  the  Court  please  our  case  will 
differ  in  what  I  think  you  will  conclude  are  but  minor 
details  from  the  case  made  out  by  the  pilot  Moran 
on  the  "Kern."  We  will  show  that  we  came  around 
the  point  above,  saw  the  "Kern"  lying  about  eight 
hundred  feet  offshore,  apparently  moving  down- 
stream; that  we  elected  to  pass  inside  of  her,  on  a 
course  that  would  have  brought  us  two  or  three  hun- 
dred feet  between  her  and  the  shore.  We  went  about 
a  thousand  feet  from  her  and  signals  were  given  by 
us,  and  she  responded  with  a  cross  and  different  sig- 
nal, which  refused  us  permission  to  go  through.  The 
only  maneuver  we  had  left  was  a  backing  man- 
euver, and  with  the  kind  of  propeller  we  had,  that 
backing  maneuver  threw  us  over  into  her.  Her 
whistle  was  a  command  [288]  really  for  us  to  go 
in  that  direction.  It  was  the  only  thing  we  could 
do.  When  we  received  this  cross-whistle  from  her 
the  only  thing  it  indicated  to  us  was  that  there  was 
something  lying  in  the  way  in  that  eight  hundred  feet 
of  space.  We  had  to  assume  that,  because  it  was 
clear  to  our  eyes,  and  we  did  assume,  and  will  show 
from  the  witnesses,  that  the  presumption  was  there 
was  something  in  there  we  had  to  avoid.     We  con- 
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tinued  on  this  turning  course  to  port  until  we  struck 
the  other  vessel  in  the  position  described.  At  the 
time  we  began  the  maneuver,  about  one  thousand 
feet  from  the  other  vessel,  we  were  well  to  her  star- 
board, and  heading  on  this  course  two  or  three  hun- 
dred feet  to  the  starboard  of  the  "Kern"  toward  the 
"Washington  shore.  That  is  the  case  we  will  show. 
[289] 

Testimony  of  W.  H.  Patterson,  for  Claimant. 

W.  H.  PATTERSON,  a  witness  called  on  behalf  of 
the  claimant,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 
Questions  by  Mr.  DENMAN : 

Captain  Patterson,  what  is  your  occupation? 

A.  I  am  a  ship-pilot,  sir. 

Q.  How  long  have  you  been  a  ship-pilot  ? 

A.  Twenty-five  years. 

Q.  How  long  have  you  held  a  license  as  a  pilot  ? 

A.  Well,  I  have  held  a  license  about  twenty-seven 
or  eight  years. 

Q'.  Where  have  you  piloted  during  these  twenty- 
five  years?        A.  On  the  Columbia  River. 

Q.  Do  you  know  the  steamer  "George  W.  Elder"? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  her  ? 

A.  Well,  I  have  been  pilot — have  known  the 
"George  W.  Elder"  for — well,  ever  since  she  came 
out  here. 

Q.  Over  twenty  years,  isn't  it?        A.  Yes,  sir. 

Q'.  How  long  have  you  piloted  her? 
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A.  I  have  been  pilot  on  the  "Elder,"  off  and  on, 
for  over  twenty  years. 

Q.  Familiar  with  her  steering  capacity? 

A.  Yes,  sir. 

Q.  What  is  her  maximum  speed  ? 

A.  At  maximum  speed  she  makes  between  eleven 
and  twelve  knots. 

Q.  What  would  that  be  in  miles?      [290J 

A.  Well,  that, — let's  see,  twelve  knots  would  be 
about  thirteen  and  a  half  miles. 

Q.  You  think  between  eleven  and  twelve  knots  ? 

A.  Yes. 

Q.  How  does  she  mind  her  helm  ? 

A.  First  class. 

Q.  Going  at  full  speed  ? 

A.  Yes,  sir,  either  way. 

Q.  Is  she  quick  or  slow?        A.  She  is  quick. 

Q.  What  sort  of  a  propeller  has  she  ? 

A.  It  is  what  we  call  a  left-hand  wheel. 

Q.  What  does  that  mean  ? 

A.  Well,  a  left-hand  wheel  and  a  right-hand  wheel ; 
a  left-hand  wheel  backs  to  starboard  and  a  right-hand 
wheel  backs  to  port.  Just  reverse  from  one  an- 
other. 

Q.  What  do  you  mean  by  backing?  Let  me  put 
this  situation :  Suppose  going  ahead  in  the  water  at 
full  speed,  and  you  reverse  your  propeller  on  the 
"Elder,"  full  speed,  what  is  the  effect  on  the  course 
of  the  "Elder"? 

A.  Well,  she  would  back  to  starboard. 
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Q.  I  am  presuming  now  that  she  was  going  ahead 
in  the  water  at  a  speed  of  twelve  knots. 

A.  Yes,  sir. 

Q.  She  continues  under  momentum,  doesn't  she, 
when  you  reverse  the  propeller  ?        A.  Yes,  sir. 

Q.  Now,  which  way  will  the  bow  turn  when  you  re- 
verse full  speed  ? 

A.  May  I  use  these  models  ^ 

Q.  Yes. 

A.  If  we  go  downstream  like  this  and  are  going 
along  here,  the  bow  would  go  that  way. 

Q.  Which  direction  ? 

A.  That  is  going  to  port  and  her  stern  will  go  to 
starboard  that  way.     [291] 

Q.  When  you  say  "backs  to  starboard"  you  mean 
the  stern  toward  starboard  ? 

A.  And  the  bow  to  port. 

Q.  What  course  will  she  describe  in  the  water 
under  those  conditions  ?        A.  How  is  that  ? 

Q'.  She  is  going  ahead  under  the  momentum  that  is 
left  in  her  from  full  speed,  and  you  give  full  speed 
astern  and  reverse  full  speed ;  now,  what  course  will 
your  vessel  describe  as  she  goes  through  the  water? 

A.  Well,  she  will  keep  surging  ahead  and  swing 
her  bow  to  port  and  stern  to  starboard. 

Q.  Curve  in  the  water  to  the  left  ?        A.  Yes,  sir. 

Q.  Presuming,  now,  your  course  is  downstream, 
you  are  sailing  on  the  course,  and  at  this  point  you 
are  going  full  speed,  the  point  being  the  point  marked 
*'X,"  and  you  then  reverse  your  propeller  full  speed; 
show  me  in  dotted  lines  what  direction  the  ''Elder" 
will  go. 
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A.  This  is  the  Washington  shore  and  this  is  the 
Oregon  shore;  then  she  will  put  her  stern  over  this 
way. 

Q.  I  asked  what  direction  would  be  her  course 
through  the  water  as  you  go  on  with  your  vessel ;  de- 
scribe the  course  through  the  water. 

A.  Course  through  the  water? 

Q.  As  the  vessel  goes  ahead  from  here,  will  she  go 
that  way  ?        A.  No,  go  this  way. 

Q.  Will  the  course  through  the  water  curve  or  go 
straight  *?        A.  Curve  off  like  this. 

Qi.  As  quick  as  this?     [292] 

A.  Of  course  that  is  only  a  small  scale. 

Q.  Now,  presume  that  that  point  is  a  thousand  feet 
ahead  of  you — the  point  marked  "Y."  How  will 
your  vessel  curve  with  reference  to  that  point  as  you 
go  on  that  course  ? 

A.  Well,  she  will  keep  overreaching  all  the  time, 
but  at  the  same  time  swinging  this  way  all  the  time. 

COURT. — Swinging  to  the  Washington  shore  I 

A.  Swinging  to  the  Oregon  shore. 

Q.  Is  that  the  direction  you  mean,  like  that  ? 

A.  Yes,  like  that. 

Q.  And  your  maneuver  will  finish,  if  you  keep  on 
going,  at  the  point  *'Z"  towards  the — 

A.  Oregon  shore. 

Q.  Oregon  shore.  Is  that  universally  true  of  left- 
hand  propellers  ? 

A.  Yes,  sir,  all  left-hand  propellers  are  the  same. 

"Q.  How  long  has  the  ' '  Elder ' '  been  running  up  and 
down  this  stream  ?        A.  Over  twenty-five  years. 
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Q.  Always  had  this  left-hand  wheel  ? 

A.  Yes,  sir,  came  out  for  the  east  built  for  this  here 
special  route. 

Q.  Always  had  this  left-hand  propeller  ? 

A.  Yes,  sir. 

iQ.  Always  been  known  as  a  left-hand  ship  ? 

A.  Yes,  sir,  always;  couldn't  make  anything  else 
out  of  her.     Her  engine  is  built  that  way. 

Q.  About  what  was  the  "Elder"  drawing  on  that 
date? 

A.  About  eighteen  feet — eighteen — eighteen  and  a 
half — I  forget  which.  It  was  about  eighteen  feet,  I 
know. 

Q.  You  haven't  looked  that  up,  have  you,  recently? 
[293]         A.  No,  sir,  I  didn't. 

Q.  Couldn't  have  been  as  much  as  sixteen,  instead 
of  eighteen  ? 

A.  Well,  no,  I  am  pretty  sure  it  was  that  deep  aft. 
Of  course  she  doesn't  draw  that  much  forward. 

Q.  How  was  she  laden  forward  ? 

A.  How  much  ? 

Q.  How  deep  was  it  forward? 

A.  Well,  I  ain't  sure  whether  twelve  or  fourteen 
feet. 

Q.  There  was  quite  a  difference,  though,  between 
forward  and  aft  ? 

A.  Always  is  in  them  vessels. 

Q.  What  is  the  reason  for  that  ? 

A.  Handle  much  better;  steer   much   better.     Of 
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course  if  fully  loaded  you  will  of  course  get  almost 

even  keel. 

Q.  On  this  day  there  was  a  difference  of  four  to 
six  feet  between  the  bow  and  stern  ? 

A.  Forty-six  feet  ? 

Q.  Four  to  six  feet. 

A.  Four  to  six  feet ;  I  think  there  was,  yes. 

Q.  When  you  came  around  Cooper's  Point  on  that 
night  did  you  see  this  tug,  the  ''Kern'"? 

A.  I  seen  a  vessel  ahead,  yes,  sir. 

Q.  Which  way  did  she  appear  to  be  going  ? 

A.  I  couldn't  tell.  I  supposed  she  was  going 
downstream,  after  passing  the  other  vessel  going  up- 
stream. 

Q.  As  you  looked  could  you  see  any  lights — side- 
lights'?       A.  I  couldn't  see  any  lights  at  that  time. 

Mr.  FULTON.— What  is  that? 

A.  I  couldn't;  no,  sir. 

Q.  What  did  that  indicate  to  youf     [2M] 

A.  That  she  was  going  downstream. 

Q.  What  was  your  course  as  you  came  down  after 
passing  Cooper's  Point  with  reference  to  the 
"Kern"? 

A.  My  course  was  down  the  Washington  shore. 

Q.  And  how  far — where  was  your  course  through 
the  water  with  reference  to  the  "Kern"  ? 

A.  Why,  we  aimed  to  keep  off  all  the  way  from  six 
to  eight  hundred  feet  there. 

Q.  Offshore,  you  mean  ?        A.  Offshore,  yes. 

Q.  How  far  was  your  course  you  took  that  night 
when  you  saw  the  "Kern"  lying  in  the  water,  inside 
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the  ' '  Kern ' '  or  outside  ? 

A.  My  course  wouldn't  take  me  probably  over 
tliree  or  four  hundred  feet  off  the  beach — off  the 
Washington  shore. 

Q;  Did  you  receive  any  signals  from  the  "Kern" 
on  that  night?        A.  Yes,  sir. 

Q.  How  far  were  you  from  the  "Kern"  when  you 
received  the  signal  ? 

A.  Well,  I  was  between — when  I  got  the  signal 
from  the — 

Q.  From  the  "Kern"?        A.  The  "Kern"? 

Q.  What  distance  in  the  water  ? 

A.  Oh,  I  must  have  been  fifteen  hundred  feet  or 
more,  anyway,  from  her.  Yes,  over  that;  about  fif- 
teen hundred;  between  twelve  and  fifteen  hundred 
feet. 

Q.  I  am  now  asking  you  when  you  received  the 
first  signal  from  the  other  vessel, 

A.  From  the  other  vessel.  Well,  I  was  between 
twelve  and  fifteen  hundred  feet. 

Q.  Whereabouts  was  the  other  vessel  then  with 
reference  to  your  bow  ?     [295] 

A.  On  my  port  bow. 

Q.  On  your  port  bow  ?        A.  Yes,  sir. 

Q.  By  the  way,  as  the  vessel  rounds  Cooper's  Point 
and  turns  straight  upstream,  where  did  she  lie,  on 
your  port  bow  ? 

A.  When  we  first  come  down  by  Eureka  channel, 
through  there,  and  come  around  Cooper's  Point,  I 
seen  a  vessel  was  ahead.  I  pulled  my  vessel  around 
so  I  had  her  on  my  port  bow  about  half  a  point. 


Columbia  Contract  Company  et  al.  319 

(Testimony  of  W.  H.  Patterson.) 

Q.  And  you  continued  that  until  you  got  the  signal 
from  her  ?        A.  Yes,  sir. 

Q'.  That  was  in  response  to  a  signal  from  you  ? 

A.  From  me,  yes. 

Q'.  Now,  what  did  you  do  then? 

A.  When  I  got  this  signal  from  the  ''Daniel 
Kern"? 

Q!.  Yes. 

A.  I  told  the  officer  on  the  bridge  to  stop  her ;  put 
his  engines  full  speed  astern. 

Q.  Was  that  done  ? 

A.  It  was,  sir,  immediately. 

Q.  What  was  the  effect  of  that  maneuver  on  your 
vessel  ?    How  did  it  send  her  in  the  water  ? 

A.  Well,  threw  her  stern  to  starboard  and  her  bow 
to  port. 

Q.  What  course  would  it  make  her  take  through 
the  water?        A.  On  a  swinging  curve. 

Q.  In  what  direction  ? 

A.  Toward  the  Oregon  shore. 

Q.  When  3^ou  received  this  course  signal  from  the 
"Kern"  what  did  that  indicate  to  you? 

A.  Well,  it  is  either  a  cross-whistle  or  a  danger- 
whistle.     [296] 

Q.  What  did  it  indicate  to  you  ? 

A.  Indicated  to  me  I  must  stop  my  ship  and  put 
full  speed  astern  to  save  a  collision  and  save  hitting 
something. 

Q.  What  did  it  indicate  to  you  with  reference  to 
the  condition  of  the  water  ahead  ? 

A.  I   didn't  know;    supposed    some    obstruction 
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ahead.    That  is  the  reason  he  didn't  want  to  let  me 

by  there;  I  might  run  into  something. 

Q'.  Didyoustrike  the ''Kern"?        A.  Yes,  sir. 

Q.  Is  that  about  a  fair  description  of  the  angle 
which  you  struck?        A.  No,  sir,  I  don't  think  it  is. 

Q.  Well,  how  did  you  strike  her  ? 

A.  We  struck  the  "Kern"  right  in  here.  We 
never  struck  her  that  far  ahead.  According  to  this, 
you  know,  we  would  be  half  way  up  through  the  ship. 
We  struck  the  "Kern"  right  in  here,  right  in  this 
way. 

Q.  At  what  angle?  f 

A.  Well,  I  should  say  about  right  angles.  ' 

COURT. — Better  mark  it  on  the  model. 

Mr.  DENMAN. — We  will  bring  it  out  later. 

Q.  Now,  let  me  ask  you  about  the  handling  of  the 
"Elder,"  and  this  is  entirely  apart  from  this  par- 
ticular case.  I  want  to  put  a  theoretical  case  to  you. 
Suppose,  now,  you  are  right  behind  the  "Kern," 
pointing  in  exactly  the  same  direction  that  she  is 
pointing,  straight  behind  her,  straight  astern,  and 
you  will  strike  her  square  amidships  astern,  if  you 
go  ahead,  five  hundred  feet  away,  and  you  are  going 
at  full  speed,  [297]  would  you  have  any  difficulty 
in  clearing  to  starboard,  presuming  she  is  lying  dead,  i 
now,  in  five  hundred  feet  ? 

A.  No,  sir;  wouldn't  have  any  trouble  at  all. 
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Q.  Is  that  a  maneuver  that  you  are  required  to 
make  frequently  in  this  river,  here  ^ 

A.  Required  to  make  very  frequently  in  this  river, 
here;  almost  every  trip,  as  you  go  up  and  down  the 
river,  you  have  that  occurrence  to  do — the  same  thing 
to  do. 

Mr.  CAMPBELL. — I  want  to  inquire  whether 
there  are  any  of  the  witnesses  of  the  ''Elder"  in 
court.     I  don't  know  them  myself. 

A.  There  is  none  here,  sir ;  none  that  belongs  to  the 
''Elder"  at  all. 

Q.  Suppose  you  were  a  thousand  feet  from  her  ? 

A.  I  could  turn  halfway  around. 

Q.  In  a  thousand  feet  ? 

A.  A  thousand  feet,  yes. 

Q'.  You  say  that  when  about  twelve  or  fifteen  hun- 
dred feet  away  from  the  "Kern"  she  gave  you  these 
signals.     Was  that  following  any  signal  of  yours? 

A.  Yes,  I  Mowed  one  wiiistle ;  got  no  answer. 

Q.  I  am  speaking  when  you  were  a  thousand  feet 
away,  or  twelve  hundred  feet  away,  was  the  signal 
you  got  from  the  "Kern"  in  response  to  any  signal 
from  you  ? 

A.  That  is  when  I  blew  my  second  whistle. 

Q.  What  was  it  ?        A.  One  whistle. 

Q.  What  does  it  mean  ? 

A.  Means  for  me  to  pass  starboard. 

Q.  To  his  starboard  *?     [298] 

A.  Yes,  that  is  my  whistle. 

Q.  You  were  asking  for  permission  to  pass  to  his 
starboard?        A.  His  starboard,  yes. 
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Q.  That  is  when  you  got  the  cross- whistle  ? 
A.  Cross- whistle ;  yes. 

Cross-examination. 
Questions  by  Mr.  CAMPBELL. 

Now,  when  you  rounded  Cooper's  Point  and  saw 
these  lights  ahead,  you  knew  it  was  the  "Kern," 
didn't  you? 

A.  I  knew  it  was  a  vessel  going  downstream,  yes, 
sir. 

Q.  You  knew  it  was  the  ''Kern,"  didn't  you? 

A.  Wasn't  sure  at  that  time  whether  it  was  the 
"Kern"  or  not. 

Q.  Why  were  you  not  sure? 

A.  Might  have  been  some  other  vessel  going  down. 

Q.  Hadn't  you  passed  the  "Hercules"? 

A.  I  had  passed  the  "Hercules,"  yes. 

Q.  You  knew  what  business  the  "Hercules"  was 
in  ?        A.  Yes,  sir. 

Q'.  You  saw  the  light  barges,  didn't  you? 

A.  Saw  them  going  up  the  river. 

Qi.  Going  up  the  river  ? 

A.  Saw  the  light  barges  with  the  "Hercules"  in 
tow. 

Q.  Had  she  passed  Cooper's  Point?       A.  Yes,  sir. 

Q.  Had  the  light  barges  in  tow,  going  up  the  river  ? 

A.  Yes,  sir. 

Q.  How  far  above  Cooper's  Point  did  you  meet 
her? 

A.  This  side  Cooper's  Point,  probably  a  quarter  of 
a  mile. 

Q.  A  quarter  of  a  mile  above?        A.  Yes,  sir. 

Q.  Nearly  to  Eureka  Cannery?     [299] 
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A.  That  is  farther  above. 

'Q.  How  far  above  ? 

A.  Eureka  Cannery  a  mile  above  Cooper's  Point. 

Q'.  At  that  time  the  ''Hercules"  was  fast  to  the 
barges  ?        A.  Yes,  sir ;  it  was. 

Q.  When  you  passed  the  ''Hercules"  in  tow  of  the 
light  barges,  if  you  did  as  you  said,  then  you  knew 
that  the  "Kern"  was  below,  didn't  you? 

A.  Knew  the  "Kern"  was  on  the  way  down  the 
river  somewhere.  Didn't  know  what  position  she 
was  in  at  that  time.     Had  no  way  of  finding  out. 

Q.  When  you  rounded  Cooper's  Point,  you  didn't 
knew  it  was  the  "Kern"? 

A.  I  wasn't  sure  whether  it  was  the  "Kern"  or  not. 
Might  have  been  some  other  vessel.  I  could  not  tell 
until  I  found  out.     My  mind  is  not  as  good  as  all  that. 

Q.  You  were  submitted  to  quite  a  severe  examina- 
tion by  the  United  States  Inspectors,  weren't  you,  on 
this  collision  ?        A.  I  was,  yes,  sir. 

Q.  They  found  you  at  fault  for  the  collision,  didn't 
they? 

Mr.  DENMAN.— I  object  to  that  question,  if  you 
intend  to  try  that  other  case  here.  Here  is  the  ques- 
tion :  Presuming  this  man  was  found  in  fault  before 
another  tribunal,  now,  if  that  is  to  be  evidence  in  this 
case  we  have  to  go  into  the  other  case ;  show  the  dif- 
ference in  the  evidence  given  there  and  the  evidence 
given  here,  and  show  that  the  facts  on  which  they 
based  their  decision  arc  entirely  different  from  the 
facts  upon  which  we  ask  the  Court  to  pass.  I  submit 
the  question  should  not  be  allowed  to  be  put  to  the 
witness.     [300] 
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COURT. — What  is  the  purpose  of  the  question? 

Mr.  CAMPBELL.— I  think  it  goes  to  the  veracity 
of  this  witness. 

Mr.  FULTON.— If  they  claim  he  made  any  differ- 
ent statement  there — 

Mr.  CAMPBELL.— This  witness  testified  to  a  cer- 
tain condition  of  facts. 

COURT. — You  may  ask  the  question  and  we  will 
see  what  becomes  of  it.  I  will  overrule  the  objection 
and  you  may  proceed. 

Q.  The  question  was  whether  or  not  you  were  not 
found  at  fault  for  this  collision. 

A.  I  was,  in  a  way,  yes,  but  if  I  had  had  a  fair  show 
and  had  had  models  of  the  barges  and  everything  to 
show  the  Inspectors  I  would  not  have  been  in  fault 
at  all,  and  if  I  win  this  case  I  am  coming  back  at  the 
Inspectors  and  ask  for  a  new  trial. 

COURT.— I  think  the  findings  of  the  Court  is  the 
best  evidence  upon  that. 

Mr.  DENMAN. — We  move  to  strike  out  the  evi- 
dence in  so  far  as  it  shows  there  has  been  an  adverse 
decision. 

Mr.  WOOD. — It  seems  to  me  that  is  a  quasi 
judicial  finding. 

COURT. — The  mere  fact  that  a  decision  of  that 
kind  is  made  by  the  Inspectors  would  not  control  this 
Court  on  a  finding  under  the  evidence  which  is  ad- 
duced here.  I  understand  from  counsel  that  they 
simply  produce  that  as  a  matter  of  showing  the  cred- 
ibility, or  as  bearing  upon  the  credibility  of  the  wit- 
ness. 
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Mr.  DENMAN. — Produce  the  judgment  or  the  tes- 
timony. 

COURT. — The  judgment  itself,  the  finding  that  he 
was  in  error?     [301] 

Mr.  DENMAN. — As  affecting  his  credibility. 

COURT. — I  understand  that  was  what  he  offered 
it  for. 

Mr.  DENMAN. — Then  we  object  on  the  ground 
that  it  is  irrelevant.  There  is  no  logical  connection 
between  that  finding  and  the  credibility  of  this  wit- 
ness. As  far  as  that  finding  is  concerned  he  may 
have  gone  in  and  confessed  his  fault. 

COURT. — The  rule  is  that  a  man  may  be  asked  on 
the  witness-stand — and  that  goes  to  his  credibility — 
as  to  whether  or  not  he  has  been  convicted  of  a  crime, 
and  my  mind  is  running  on  that  line,  as  to  whether 
or  not  this  would  be  a  matter  proper  to  be  received 
in  evidence,  simply  as  going  to  his  credibility.  Is 
that  all  you  offer  it  for,  Mr.  Campbell? 

Mr.  CAMPBELL. — That  was  my  object  in  asking. 

COURT. — I  think  on  that  ground  I  will  let  it  in, 
for  that  purpose,  and  for  that  purpose  alone. 

Mr.  CAMPBELL. — For  instance,  this  entire  mat- 
ter was  laid  before  the  Inspectors,  and  there  is  ab- 
solute contradiction  in  the  testimony  between  the 
parties. 

Mr.  DENMAN.— Now,  Mr.  Campbell,  there  is  no 
evidence  of  that  in  this  case. 

Mr.  CAMPBELL.— I  am  not  offering  this  in  evi- 
dence.    I  am  explaining  to  the  Court. 
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Mr.  DENMAN. — You  can't  argue  to  the  Court  on 
another  case  entirely. 

COURT. — I  will  say  that  the  finding  will  not  affect 
this  Court,  because  we  are  not  trying  that  matter. 
The  only  ground  upon  which  I  will  admit  the  evi- 
dence at  all  is  as  affecting  the  credibility  of  the  wit- 
ness. That  is  as  far  as  it  could  go,  as  I  say,  under 
any  circumstances.     [302] 

Mr.  DENMAN.— Your  Honor,  I  object  on  the  fur- 
ther ground  that  no  foundation  has  been  laid  show- 
ing that  there  was  any  controversy  as  to  the  credi- 
bility in  the  other  case  at  all.  There  is  not  shown 
in  this  record  any  conflict  of  testimony  between  this 
party  and  anybody  else.  Furthermore,  in  the  con- 
troversy a  crime  is  not  involved.  There  is  no  crim- 
inal element  in  it. 

COURT. — The  Court  when  it  comes  to  a  final  con- 
sideration of  the  matter  will  give  it  such  considera- 
tion as  it  is  entitled  to  as  the  Court  may  be  advised 
hereafter. 

Mr.  CAMPBELL.— The  Court  will  understand  I 
was  not  attempting  to  go  into,  in  this  case,  the  testi- 
mony in  the  other  case,  but  I  was  trying  to  tell  your 
Honor  my  reason,  or  my  views  as  to  why  this  ques- 
tion was  admissible  to  affect  the  credibility  of  this 
witness.  This  man  testified  he  was  given  a  cross- 
signal  or  two  whistles ;  the  other  man  testified  he  was 
given  a  danger  signal. 

Mr.  DENMAN. — That  is  entirely  unfair. 

Mr.  CAMPBELL.— Isn't  that  true? 

Mr.  DENMAN. — My  opponent  is  not  entitled,  by 
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question  or  otherwise,  to  bring  in  through  me  or 
through  anybody  but  the  witness  on  the  stand,  what 
occurred  in  another  case. 

COURT. — I  will  not  go  into  the  other  case.  I 
think  that  is  as  far  as  I  will  permit  the  examination 
so  far  as  the  other  record  is  concerned,  as  affecting 
the  credibility  of  the  witness. 

Q.  Now,  you  recall  what  you  testified  to  before  the 
Inspectors,  don't  you?        A.  I  do,  yes,  sir. 

Q.  And  you  remember  at  that  time — you  have  read 
it  over  since  that  time,  haven't  you?     [303] 

A.  No,  sir;  I  never  have. 

Q.  Never  have?        A.  No,  sir;  no,  I  haven't. 

Q.  Your  memory  on  incidents  leading  up  to  the 
collision  was  probably  fresher  in  your  mind  at  the 
time  you  were  here  before  the  Inspectors  than  it  is 
now,  three  years  afterwards  ? 

A.  Well,  I  don't  know  as  they  would  be.  I  re- 
member all  about  it  now.  I  remember  now  just 
about  as  well  as  I  did  then. 

Q.  Could  you  then  as  well  as  now? 

A.  Could  I  then  as  well  as  now? 

Q.  Could  you  remember  as  well  then  as  you  do 
now  ?        A.I  think  so ;  as  least  I  tried  to. 

Q.  Then  this  testimony  is  correct,  is  it,  Captain? 

A.  'Sir? 

Q.  I  want  to  read  a  little  of  this  to  you:  **Q.  Now, 
when  you  first  saw  the  'Kern'  it  was  as  you 
rounded  Cooper's  Point?  A.  Yes,  sir.  Q.  And 
what  did  you  see  of  her  then?    A.  Seen  the  *Kern.' 
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I  could  see  her  lights  and  the  barge  lights  and  every- 
thing going.  Q.  All  the  lights,  did  you  say?  A.  I 
seen  her  searchlight  and  all  over.  Her  other  lights 
around  the  barges  making  fast,  whatever  they  were 
doing.  Q.  You  saw  the  lights  on  the  barges?  A. 
Oh,  yes,  I  could  see  the  carrier  lights  on  the  outside 
of  the  barge,  of  one  of  the  barges — carrier  light  on 
each  side.  Q.  You  knew  it  was  the  'Kern'?  A.  I 
knew  it  was  the  'Kern,'  yes,  sir." 

Mr.  DENMAN.— Read  it  all. 

Mr.  CAMPBELL. — ^You  may  read  it  when  you 
come  to  redirect  examination. 

Mr.  DENMAN. — You  left  out  the  next  question. 
[304] 

Mr.  CAMPBELL.— Q.  Now,  you  want  to  testify 
that  you  thought  when  you  rounded  Cooper's  Point 
the  "Kern"  was  on  her  way  down  the  river? 

A.  Certainly  I  said  the  "Kern"  was  on  her  way 
down  the  river. 

Q.  And  in  this  testimony  you  say  that  at  the  time 
you  rounded  Cooper's  Point  you  could  see  the  barges 
were  being  made  fast? 

Mr.  DENMAN.— Or  whatever  it  was. 

A.  Or  whatever  it  was,  yes. 

Q.  Whatever  they  were  doing,  you  saw  them  do- 
ing something  at  that  particular  place? 

A.  I  knew  something  going  on.  I  supposed  were 
moving,  making  fast,  going  on  down  the  river. 

Q.  When  this  question  was  asked,  "You  knew  it 
was  the  'Kern'?"  you  correctly  answered,  "I  knew 
it  was  the  'Kern,'  yes,  sir"? 
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A.  I  might  have  said  that. 

Q.  It  was  true,  wasn't  it*? 

A.  I  don't  know  whether  it  was  or  not. 

Q.  You  were  trying  to  tell  the  truth? 

A.  Why,  certainly,  as  near  as  I  know  how. 

Whereupon  Court  adjourned  to  2  o'clock  P.  M., 
Wednesday,  February  7,  1912.     [305] 

Portland,  Oregon,  Wednesday,  February  7,  1912, 

2  P.M. 

W.  H.  PATTERSON  resumes  the  stand. 

Mr.  DENMAN. — There  was  a  question  on  direct 
examination  I  did  not  put  to  the  witness,  on  which 
I  am  sure  Mr.  Campbell  will  want  to  cross-examine. 
I  will  put  it  to  him  now,  with  counsel's  permission. 
(To  witness.)  Captain,  I  ask  you  whether  you  or- 
dered this  full  speed  astern  maneuver? 

A.  Yes,  sir. 

Mr.  DENMAN.— Was  it  executed? 

A.  Yes,  sir. 

Mr.  DENMAN.— Was  it  followed  up  by  any  fur- 
ther order?    A.  Yes,  sir. 

Mr.  DENMAN.— What  was  that? 

A.  I  kept  ringing  continuously  until  we  got  al- 
most down  to  the  wreck, 

Mr.  DENMAN.— What  was  the  purpose  of  it? 

A.  I  wanted  to  notify  my  engineer  there  was 
something  wrong;  I  wanted  to  back  the  ship  as  hard 
as  we  could. 
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Mr.  DENMAN.— That  is  the  usual  thing? 
A.  Yes,  sir,  on  all  ocean-going  steamers. 

Cross-examination  Resumed. 

Q.  What  was  the  necessity  of  that,  Captain? 

A.  So  as  to  let  the  engineer  know  we  wanted  just 
as  much  power  out  of  the  engines  as  we  possibly 
could  get  to  stop  the  ship. 

Q.  When  you  give  an  order  from  the  bridge  for 
full  speed  astern  doesn't  the  engineer  obey  it? 

A.  Yes,  sir.     [306] 

Q.  When  you  order  the  engine  full  speed  astern 
doesn't  he  put  the  engine  full  speed  astern? 

A.  Yes,  sir,  he  puts  the  engine  full  speed  astern, 
but  he  doesn't  throw  the  engines  wide  open  to  give 
her  all  there  is  in  the  engine.     No  ship  does  that. 

Q.  How  do  you  know  that? 

A.  That  is  the  customary  rule  of  sea-going  ships. 

Q.  Do  you  know  it  on  this  particular  vessel? 

A.  I  know  it  on  all  vessels. 

Q.  When  you  give  the  direction  full  speed  astern 
don't  you  go  full  speed  astern? 

A.  Yes,  sir,  go  full  speed  astern. 

Q.  When  you  say  full  speed  astern  don't  you  mean 
full  efficiency  which  will  run  the  vessel  backwards? 

A.  Yes,  but  always  an  engineer  can  give  a  little 
more  all  the  time.  Can  tell  the  fireman  to  raise  to 
higher  steam. 

Q.  Then  between  the  time  you  gave  the  first  signal 
and  the  second  signal  full  speed  astern  he  told  the 
fireman  to  put  on  more  steam? 
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A.  No,  he  don't  run  around  to  the  fireman  to  tell 
him  anything,  the  engineer  don't. 

Q.  What  did  you  say  it  for? 

A.  He  has  a  man  he  sends  there. 

Q.  Before  we  get  further,  let's  understand.  Let 
me  finish  my  question  and  I  will  give  you  a  chance 
to  finish  your  answer.  What  did  you  mean,  then, 
when  you  said  it  was  necessary  so  that  the  fireman 
could  get  more  steam  on? 

Mr.  DENMAN. — ^He  didn't  say  it  was  necessary, 
he  said  it  was  the  practice  to  do  it. 

A.  It  isn't  a  practice,  of  course,  not  to  do  that. 
[307] 

Q.  What  did  you  mean  when  you  said  it  was 
necessary  so  that  the  fireman  could  get  more  steam 
on  her?        A.  In  backing? 

Q.  Yes,  after  you  gave  the  second  signal  full  speed 
astern. 

A.  Oh,  a  speaking  tube.  All  the  engineer  has  to 
do  is  to  tell  the  oiler  to  telephone  the  fireman  to  keep 
up  as  much  steam  as  possible.  That  is  an  easy 
thing. 

Q.  Why  was  it  necessary  to  give  these  repeated 
orders  full  speed  astern,  on  several  occasions? 

A.  So  as  to  notify  the  engineer  down  below  some- 
thing was  wrong.  We  wanted  to  get  the  ship 
stopped  as  quickly  as  possible. 

Q.  Why  was  that? 

A.  He  wouldn't  know.  I  might  be  going  into  the 
beach  with  the  ship. 

Q.  Why  was  that  necessary? 
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A.  Why  was  that  necessary"? 

Q.  Yes. 

A.  Why,  to  let  the  engineer  know  there  was  some- 
thing w^rong,  I  say. 

Q.  Why  was  it  necessary  for  you  to  have  her  go 
full  speed  astern? 

A.  Because  I  seen  these  barges  and  this  boat 
ahead  here;  seen  an  obstruction  of  some  kind;  I 
didn't  know  whether  it  was  barges  or  what  it  was 
then. 

Q.  Didn't  I  read  the  testimony  to  you  this  morn- 
ing, wherein  you  said  you  saw  the  barges  after  you 
first  passed  Cooper's  Point? 

A.  After  I  first  rounded  Cooper's  Point? 

COURT. — Wait  until  counsel  gets  through  with 
liis  question  before  you  answer. 

Q.  You  testified  before  the  Inspectors  that  you  saw 
the  ''Kern"  [308]  and  knew  it  was  the  "Kern" 
when  you  first  rounded  Cooper's  Point,  didn't  you? 

A.  I  don't  think  I  said  that  at  all. 

Q.  Pidn't  I  read  that  to  you  this  morning? 

A.  You  might  have  read  it,  but  I — I  have  got  to 
come  around  the  point  first  before  I  see  her.  I 
couldn't  see  her  on  the  other  side  of  the  point. 

COURT. — Don't  argue;  just  answer  the  question. 

A.  All  right. 

Q.  You  couldn't  see  her  on  the  other  side  of  the 
point?        A.  No,  sir. 

Q.  You  couldn't  see  her  on  the  other  side  of  the 
point.     How  far  off  Eureka  cannery  did  you  pass? 

A.  Well,  about — not  over  two  hundred  feet. 
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Q.  Not  over  two  hundred  feet? 

A.  Not  with  a  deep  drafter. 

Q.  Did  you  ever  go  down  there  to  the  location  of 
the  wreck  afterwards? 

A.  Seen  the  wreck  a  good  many  times. 

Q.  Did  you  ever  go  down  and  take  bearings  on 
her?        A.  Did  going  up  with  ships,  yes. 

Q.  Did  you  ever  go  down  and  take  cross-bearings 
on  her?        A.  No,  I  never  did. 

Q.  You  wouldn't  say  from  your  own  knowledge 
.that  Captain  Crow^e  was  w^rong  when  he  said  he 
stood  upon  the  mast  of  the  wreck  and  looked  past 
Cooper's  Point  and  picked  up  the  tenth  window  of 
the  cannery,  from  outside  the  cannery,  would  you? 

A.  I  wouldn't  think  he  could  do  it,  no. 

Q.  You  wouldn't  say  that  was  not  correct,  would 
you?        A.  Yes,  I  would.     [309] 

A.  Yes,  I  would,  I  wouldn't  believe  him. 

Q.  Have  you  any  knowledge  which  advises  you 
so  that  you  can  say  that  ? 

A.  Because  I  know  going — how  is  that? 

Q.  You  have  never  taken  a  bearing  so  you  can  say 
Captain  Crowe  was  absolutely  wrong? 

A.  Not  from  that  standpoint. 

Q.  Now,  then,  look  at  this  chart.  Captain.  If  you 
came  down  two  hundred  feet  off  Eureka  cannery 
and  the  "Kern"  was  in  the  position  that  she  is  in- 
dicated upon  this  chart,  couldn't  you  see  her  from 
Eureka  cannery  past  Cooper's  Point? 

A.  No,  sir. 

Q.  You  couldn't?        A.  No,  sir. 
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Q.  I  want  you  to  come  down  here  just  a  moment 
and  make  a  drawing  for  me.  I  want  you  to  take 
and  draw  upon  this  drawing  a  line  from  the  outer 
edge  of  the  packing  companies  dock  through  Coop- 
er's Point.     Is  that  the  line"? 

A.  Prom  Eureka  cannery,  yes.     (Drawing.) 

Q.  I  want  it  through  the  point.  You  have  it  just 
outside  the  point,  now.        A.  Oh,  through  the  point. 

Q.  Just  at  the  edge  of  the  point. 

A.  How  are  you  going  to  get  over  these  rocks 
here? 

Mr.  DENMAN. — Just  draw  it  as  he  wants  it. 

Q.  I  meant  the  edge  of  the  point;  just  so  it  cuts 
the  edge  of  the  point. 

A.  The  edge  of  Cooper's  dock,  do  you  meant 

Q.  Yes.  Across  the  point  now.  Now,  will  you 
mark  the  line  you  have  drawn  "A  B"? 

A.  What  fort 

A.  What  forf     [310] 

Mr.  DENMAN.— Just  mark  it. 

Q.  I  am  asking  you  to  do  this,  Captain, 

A.  What  do  I  want  to  mark  it  fort  You  mark 
it,  you  can  draw  as  well  as  I  can. 

Q.  Is  the  line  ^'A  B"  the  one  you  have  drawn t 

A.  That  is  the  one  I  have  drawn,  yes. 

Q.  Now,  Captain,  if  you  were  navigating  outside 
that  line  to  Cooper's  Point — and  you  were,  weren't 
yout        A.  A  little  bit;  yes. 

Q.  And  the  "Kern"  was  sunk  upon  that  line — 
upon  the  projection  of  that  line  from  Cooper's  Point, 
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you  could  see  her  as  you  passed  Cooper's  cannery, 

couldn't  you? 

A.  Yes,  but  how  do  I  know  she  was  sunk  on  that 
line? 

Q.  I  am  not  asking  that.  I  ask  if  you  passed 
Eureka  cannery  two  hundred  feet  off  and  the 
"Kern"  was  sunk  upon  the  line  "A  B"  somewhere 
below  Cooper's  Point,  then  you  could  see  the 
"Kern"  when  you  passed  Eureka  caimery,  couldn't 
you?        A.  No,  sir,  I  couldn't  do  it. 

Q.  Why  not? 

A.  Well,  you  can't  see  it,  that  is  all  there  is  to  it. 
You  couldn't  see  it  to  save  your  life.  You  nor 
Crowe,  nor  nobody  else. 

Q.  Why  not? 

A.  How  are  you  going  to  do  it  ?  You  got  all  these 
trees  hanging  here  and  these  trees  on  this  point. 
You  can't  see  across  there. 

Q.  Let  me  give  you  the  question  again.  If  you 
pass  Eureka  Point  two  hundred  feet  off  it,  then  you 
would  pass  to  the  south  of  the  line  "A  B,"  wouldn't 
you?     [311] 

A.  A  little  bit,  yes. 

Q.  Now,  then,  if  you  passed  to  the  south  of  the  line 
"AB"  and  the  "Kern"  was  sunk  upon  the  projection 
of  the  line  "A  B,"  somewhere  below  Cooper's  Point, 
you  could,  when  you  were  two  hundred  feet  off 
of  Eureka  cannery,  see  the  "Kern"  where  she  was 
sunk?        A.  You  couldn't;  no,  sir. 

Q.  Can  you  explain  to  me  on  this  chart  why  you 
can't  do  it?         A.  You  can't  do  it. 
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Q.  Can  you  explain  ? 

A.  Because  the  "Kern"  was  sunk  in  here.  She 
wasn't  sunk  on  this  line  at  all.  She  was  sunk  inside 
here. 

Qi.  I  am  asking  if  she  was  sunk  on  that  line. 

A.  I  don't  think  so,  no,  you  couldn't  do  it,  because 
you  have  the  obstruction  of  these  trees  along  there, 
You  couldn  't  see  there. 

Q'.  Then  this  point  which  I  mark  with  the  letter 
"C"  projects  beyond  Cooper's  Point? 

A.  On  the  same  line;  you  could  see  the  same  line. 
You  could  see  a  line  right  there,  but  these  trees  on  this 
point  there  are  thick ;  heavy  growth. 

Q.  But  if  you  were  out  in  the  stream,  two  hundred 
feet  beyond  the  end  of  the  cannery  dock,  then  the 
trees  on  Cooper's  Point,  the  trees  on  the  point 
marked  "  C, "  wouldn  't  obstruct  anything  in  or  on  the 
projection  line  "A  B"  below  Cooper's  Point? 

A.  You  couldn't  see  the  ''Kern"  down  there  at  all; 
it  is  impossible  to  see  it. 

Q.  You  don't  answer  the  question;  you  understand 
what  I  am  asking  you,  don 't  you  ? 

A.  Even  if  she  was  on  that  line  you  couldn 't  see  the 
*'Kern"  [312]  down  there — on  that  line  as  you 
say  the  ''Kern"  was  there,  you  couldn't  see  her  at  all. 

Q.  Why  not? 

A.  Because  I  say  the  trees  out  in  the  way  wouldn't 
allow. 

Q.  If  the  line  "A  B"  passes  the  edge  of  Cooper's 
Point,  and  the  edge  of  the  point  "C,"  still  you  say 
you  couldn't  see  the  "Kern"?        A.  No,  sir. 
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Q.  And  you  still  say  you  couldn't  see  200  feet 
off  the  Eureka  Dock? 

A.  No,  sir;  you  couldn't  see  the  "Kern"  on  that 
line  there. 

Mr.  CAMPBELL.— Chart  is  in  evidence  and  the 
lines  are  drawn  on  Libelant's  Exhibit  5. 

Mr.  DENMAN. — In  order  that  I  may  understand, 
what  is  the  materiality  of  the  question  whether  or  not 
he  could  see  the  "Kern"  above  Cooper's  Point  or  at 
Cooper's  Point? 

Mr.  DENMAN. — I  am  not  on  the  stand;  if  you 
have  any  objection  on  the  ground  of  materiality,  you 
can  argue  them. 

Mr.  DENMAN. — I  am  entitled  to  a  reason.  The 
point  I  make  is  this :  It  seems  utterly  immaterial  so 
long  as  they  saw  the  "Kern"  at  Cooper's  Point, 
three-quarters  of  a  mile  away,  what  happened  up  the 
stream  before  that.  I  can't  see  how  it  affects  the 
case  in  any  way. 

Mr.  CAMPBELL. — This  witness  just  testified  he 
couldn't  see  the  "Kern"  above  Cooper's  Point. 

COURT. — It  goes  to  the  credibility  of  the  witness. 

Q.  Now,  Captain,  the  reason  you  backed  full  speed 
astern  and  repeated  the  order  several  times  was  for 
the  purpose  of  getting  as  much  backing  power  on 
your  vessel  as  was  possible  out  of  her  engines  and 
boilers?        A.  That  was  true,  yes,  sir.     [313] 

Q.  So  that  at  that  time  you  knew  a  collision  was 
imminent,  didn't  you? 

A.  I  could  see  an  obstruction  ahead,  certainly. 

Q.  I  say,  you  knew  a  collision  was  imminent? 
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A.  Certainly, 

Q.  You  knew  you  were  in  danger  of  colliding  with 
that  vessel  ? 

A.  That  is  an  obstruction,  isn't  it? 

COURT. — Answer  the  question. 

A.  Yes,  having  got  those  danger  signals;  when  I 
started  to  put  my  ship  full  speed  astern,  I  knew  there 
was  danger  ahead  of  some  kind,  certainly. 

Q.  So,  when  you  got  those  signals  from  the 
"Kern"  you  interpreted  them  as  danger  signals — 
danger  ahead. 

A.  Whatever  the  signals  might  have  been. 

Q.  You  interpreted  them  as  danger  signals,  I  say  ? 

A.  It  doesn  't  make  a  particle  of  difference  whether 
I  had  two  or  four,  because  I  had  blow^n  my  one  whis- 
tle and  I  had  to  stop  my  ship  and  put  my  ship,  the  law 
says,  full  speed  astern. 

Q.  Didn't  you  say  when  you  received  these  signals 
from  the  ' '  Kern ' '  you  knew  there  was  a  collision  im- 
minent ? 

A.  I  didn't  say  danger  signals.  You  are  trying  to 
interpret  it  to  me  that  they  were  danger  signals.  If 
they  were  danger  signals  or  cross-whistles,  I  had  to 
do  the  same  thing  under  the  same  circumstances. 

Q.  You  interpreted  them  as  danger  signals,  didn't 
you? 

A.  No,  you  are  trying  to  interpret  that  way. 

Q'.  You  so  testified  this  morning. 

Mr.  FULTON.— No,  he  didn't. 

Q.  Captain,  when  you  put  your  engine  full  speed 
astern  upon  receiving  the  signal  from  the  "Kern," 
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why  didn't  you  blow  the  danger  signal?     [314] 

A.  Why  didn't  I? 

Q.  Yes. 

A.  Because  I  didn't  have  an  opportunity  to  do  it. 
I  was  trying  to  find  what  was  ahead  of  me.  There 
must  be  some  obstruction  ahead  of  me. 

Q.  Why  didn't  you  blow  the  danger  signal? 

A.  Why  should  I  ?  I  didn  't  have  a  chance.  I  was 
trying  to  find  out  what  was  ahead  of  me. 

Q.  You  didn't  know  what  was  ahead  of  youf 

A.  No,  had  no  reason  to  suppose  it  was  a  danger 
signal  at  all.  He  had  blowed  a  whistle  before — a 
cross-whistle  to  me,  or  danger  signal,  whichever  you 
might  put  it. 

Qi.  Before  this  %        A.  Before  that,  yes. 

Mr.  DENMAN.— Before  what? 

A.  Before  I  put  my  engine  full  speed  astern. 

Q.  Oh,  you  had  danger  signals  from  him  before 
that?        A.  Before  what? 

Q.  Before  you  put  your  engine  full  speed  astern? 

A.  Now,  you  are  not  going  to  get  me  wound  up  on 
this.  I  am  going  to  have  a  fair  question — know  what 
I  am  talking  about. 

Q.  Didn't  I  understand  you  to  say  that  before  you 
put  your  engine  full  speed  astern  you  had  the  danger 
signals  from  him? 

A.  Before  I  put  my  engine  full  speed  astern  ? 

Q.  Yes. 

A.  He  blowed  me  some  whistles,  yes. 

Q.  Those  were  danger  signals,  were  they  ? 
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A.  If  you  might  term  it  that  way,  they  were  cross- 
whistles. 

Q.  They  were  danger  signals  ?     [315] 

A.  It  meant  I  couldn't  go  on  the  starboard  side — • 
had  no  chance  to  go  on  the  starboard  side.  There 
was  some  obstruction  there.  It  wouldn't  be  safe — 
these  whistles. 

Q.  You  interpreted  them  as  danger  signals  ? 

A.  They  meant  I  must  stop  the  ship  and  put  the 
ship  full  speed  astern. 

Q'.  Did  you  interpret  them  as  danger  signals  1 

A.  There  was  no  difference  whether  danger  signals 
or  cross-whistles.  I  had  to  put  my  ship  full  speed 
astern. 

Mr.  DENMAN. — What  did  you  interpret  them  to 
be? 

COURT. — What  did  you  suppose  them  to  be? 

A.  That  I  must  stop  my  ship. 

COURT. — Were  they  danger  signals? 

A.  Would  be  in  a  way,  yes,  Judge,  because  they  was 
cross-whistles. 

Q'.  If  a  cross-whistle  was  given  you  and  you  re- 
ceived it,  weren't  you  required  to  blow  a  danger 
signal  yourself?        A.  A  danger  signal  myself? 

Q.  Yes. 

A.  He  kept  blowing  them.  He  blowed  two  and 
then  two  again,  one  right  after  another. 

Q.  One  right  after  another  ?        A.  Yes. 

Q.  Did  you  answer  any  danger  signal  ? 

A.  No.  sir. 

Q.  Why  not? 


Columbia  Contract  Company  et  al.  341 

(Testimony  of  W.  H.  Patterson.) 

A.  I  didn't  have  an  opportunity.  I  was  trying  to 
find  out  what  was  the  matter.  I  says  to  the  second 
mate,  ''For  God's  sake,  what  were  those  fellows  try- 
ing to  do?" 

Q:  You  didn't  have  an  opportunity  to  blow? 

A.  I  was  busy  trying  to  find  out  what  this  obstruc- 
tion was  ahead  of  me. 

Q.  How  long  did  it  take  you  to  find  out  ?     [SIGJ 

A.  I  didn't  have  any  time  to  fool  any  time  away, 
I  will  tell  you  that. 

Q.  What  is  that? 

A.  Didn't  have  much  time  to  fool  away. 

Q'.  When  you  say  you  didn't  have  much  time  to 
fool  away,  you  mean  you  didn't  have  very  much  time 
between  the  time  you  received  the  danger  signal  and 
the  collision.     Is  that  what  you  mean? 

A.  That  is  what  I  mean,  yes,  certainly. 

Q'.  Now,  Captain,  when  you  came  around — shifted 
your  course  at  Cooper's  Point,  I  understand  you  to 
say  that  you  blew — that  you  ordered  your  helm 
aport?\ 

A.  When  I  came  around  Cooper's  Point? 

Q.  Yes. 

A.  Yes,  I  ported  my  wheel  and  put  him  half  a  point 
on  my  starboard  bow. 

Mr.  DENMAN.— Put  him? 

A.  Put  the  "Kern." 

Q.  Did  you  port  yoxw  helm  above  Cooper's  Point 
or  below? 

A.  Right  at  Cooper's  Point,  when  I  started  to  go 
around. 


342  Charles  P.  Doe  vs. 

(Testimony  of  W.  H.  Patterson.) 

Q.  When  you  squared  up  ? 

A.  I  couldn't  square  up  until  I  got  around. 

Q.  Was  it  after  you  squared  up  that  you  put  your 
helm  aport? 

A.  No,  sir;  going  straight  then — had  her  half  a 
point  on  the  port  bow  when  I  blew  my  whistle. 

Q.  What  I  mean  is,  when  you  reached  Cooper's 
Point  you  came  down  through  Eureka  Channel  on  a 
range,  did  you  not  ?        A.  No,  sir. 

Q.  Where  did  you  come,  how? 

A.  Straight  down  the  shore  line. 

Qi.  Don't  you  run  down  from  a  range  up  above 
Eureka  Cannery —  [317]  on  a  sign  or  a  board  that 
is  nailed  up  on  Eureka  Cannery  itself? 

A.  No,  there  is  no  sign.  There  is  a  stake  light  on 
the  cannery. 

Q.  Isn't  there  a  stick  there  for  the  daytime? 

A.  No,  I  never  seen  any  there.  I  know  where  the 
stake  light  is.  The  light  hangs  on  the  southwest 
corner  of  it. 

Q.  At  night?        A.  There  is  a  light  there. 

Q'.  There  is  a  pole  upon  the  southwest  corner  of  the 
cannery  building  which  carries  what  kind  of  a  light  ? 

A.  White  light. 

Q.  That  is  a  range  light  ?        A.  No,  sir. 

Q.  What  is  it?        A.  A  single  stake  light. 

'Q.  When  you  come  down  Eureka  Channel  past  the 
cannery  you  go  on  that  white  light,  don't  you? 

A.  Yes,  certainly. 

Q.  I  mean  you  are  carrying  that  white  light  over 
your  bow  ?  A.  Yes. 
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Q.  When  you  get  abreast  Eureka  Cannery  you 
pick  up  the  range  on  Cooper's  Point,  don't  you? 

A.  Inside  Cooper's  Point,  the  red  light  and  the 
white  light^ — ^not  on  Cooper's  Point.  The  point  pro- 
jects a  long  ways  outside  this  range. 

Q,  And  you  come  down  on  that  until  you  get 
abreast  Cooper's  Point,  don't  you? 

A.  On  that  range  light? 

Q.  Yes.        A.  No,  sir. 

Q'.  How  do  you  come  down? 

A.  Keep  that  on  the  starboard  side — that  is,  after 
coming  down — 

Q.  When  you  come  down  on  that  range  light  from 
the  cannery  to  Cooper's  Point,  don't  you  come  down 
on  it  until  you  get  abreast     [318]     Cooper's  Point? 

A.  That  is  Cooper's  Point — this  is  the  light  inside 
here  and  the  red  light  is  on  this  rock  here. 

Q.  You  are  pointing  to  "W"  as  Cooper's  Point? 

A.  No,  there  is  the  range  light,  red  on  the  rock 
and  white  here.  That  takes  us  up  past  Bill  Hume's 
on  that  range. 

Q.  We  are  not  talking  about  going  up  the  river. 

A.  Going  up  or  down,  no  difference. 

Q.  After  you  pass  Eureka  Cannery,  or  when  you 
get  abreast  of  it,  isn't  your  next  line  that  you  follow 
determined  by  the  red  and  white  light  just  inside 
Cooper's  Point?        A.  No,  sir. 

Q.  What  do  they  have  it  there  for? 

A.  As  I  told  you,  that  red  light  and  the  white  light 
is  on  that  dredge  channel  above  Eureka — between 
Bill  Hmne  's  and  Eureka. 
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Q.  You  just  said  it  was  on  Cooper's  Point. 

A.  No,  sir;  I  said  it  was  inside  Cooper's  Point. 

Q'.  What  is  the  light  at  Cooper's  Point? 

A.  A  light  for  going  both  ways ;  when  you  go  past 
the  Eureka  Cannery  you  put  Eureka  Point  on  the 
starboard  bow. 

Q.  Until  you  pass  Cooper's  Point? 

A.  Until  you  pass  Cooper's  Point. 

Q'.  And  you  pick  up  the  Waterf ord  Light  ? 

A.  After  you  go  by  you  pick  up  the  Waterford 
Light. 

Q.  When  you  come  down  from  Eureka  Cannery 
carrying  the  light  from  Cooper's  Point  on  your  star- 
board bow,  you  hold  that  course  until  the  Waterford 
Light  comes  into  view  ?        A.  As  you  get  past  ? 

Q.  I  say,  you  hold  that  course  from  Eureka  Can- 
nery, you  hold  that  course  until  you  bring  the  Water- 
ford Light  into  view,  don't  you?     [319] 

A.  Sometimes  we  do,  and  sometimes  we  don't.  As 
a  rule,  we  do. 

Q.  Did  you  ever  turn  before  you  bring  the  Water- 
ford Light  into  view  ? 

A.  No,  we  can't,  we  would  go  on  the  rocks  there. 

Q.  When  you  do  bring  the  Waterford  Light  into 
view,  you  change  your  course  to  get  past  the  Water- 
ford?       A.  Yes. 

Q.  So  you  make  a  change  in  your  course  at  Coop- 
er's Point, "don't  you?        A.  At  Cooper's  Point. 

Q'.  Now,  then,  did  you  port  your  helm  for  the  pur- 
pose of  making  the  change  at  Cooper's  Point,  or  did 
you  port  your  helm  after  you  made  the  change  ? 


Columbia  Contract  Company  et  al.  345 

'j^ Testimony  of  W.  H.  Patterson.) 

A.  After  I  got  past  the  light  and  coming  around 
down  for  Waterf ord  Light,  I  ported  my  wheel  to  put 
the  "Daniel  Kern"  on  my  port  bow. 

Q.  Did  you  make  that  change  at  Cooper's  Point 
for  the  purpose  of  rounding  Cooper's  Point  or  for 
the  purpose  of  putting  the  ' '  Kern' '  on  your  port  bow  ? 

A.  I  put  my  ship  down  through  the  ship 's  channel 
past  the  "Daniel  Kern"  or  whatever  boat  was  at  that 
point.  I  didn't  know  whether  it  was  the  "Daniel 
Kern." 

Q.  You  understand  the  question.  Did  you  port 
your  helm  for  the  purpose  of  rounding  Cooper's 
Point,  or  to  put  this  steamer  on  your  port  bow  ? 

A.  Port  bow — to  put  whatever  object  it  was  on  my 
port  bow. 

Q.  Then  you  ported  your  helm  after  you  was  by 
Cooper's  Point? 

A.  After  I  was  by  Cooper's  Point,  certainly,  just 
by  the  point.     Just  after  you  get  by  the  light. 

Q.  After  you  turned  at  the  point  you  ported  your 
helml        A.  Certainly. 

Q.  Then,  as  I  understand  it,  you  ported  your  helm 
enough  so  [320]  it  would  take  you  down  about  400 
feet  off  the  Washington  shore  I 

A.  About  that  vicinity,  yes. 

Q.  Is  that  right  ?        A.  That  is  about  right. 

Q.  So  that  at  that  time  you  were  plamiing  to  pass 
the ' '  Kern ' '  about  600  feet  inside  of  her,  weren  't  you  ? 

A.  I  had  plenty  of  room  to  pass  down  between  the 
shore  and  the  "Kern." 
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Q.  I  say,  you  were  planning  to  pass  the  "Kern" 
about  600  feet  inside  ? 

A.  I  didn't  plan — I  didn't  know  what  distance  she 
was  off  until  afterwards — after  the  investigation. 

Q.  What  room  were  you  going  to  give  the  ' '  Kern ' '  ? 

A.  There  was  plenty  of  room.  I  had  plenty  of 
room  inside.  You  don't  have  to  give  a  vessel  600 
feet  to  pass  her. 

Q.  Couldn't  you  tell  from  Cooper's  Point  that  the 
''Kern"  was  about  a  thousand  feet  oif shore? 

A.  No,  sir;  I  couldn't. 

Q.  When  you  ported  your  helm  half  a  point  you 
knew  it  was  going  to  take  you  up  400  feet  off  the 
Washington  shore,  didn  't  you  ?        A.  Yes. 

Q.  And  how  far  did  you  figure  that  was  going  to 
take  you  off  the  "  Kern  "  ? 

A.  I  supposed  probably  a  couple  of  hundred  or 
three  hundred  feet,  somewhere. 

Q.  Then  the  "Kern"  was  not  in  as  far  as  you 
thought  she  was  ? 

A.  Not — no — why,  she  was  in  the  fairway,  yes. 
She  was  right  in  the  range  channel  like,  but  I  had 
plenty  of  room  to  pass,  if  he  had  let  me  pass,  with 
safety. 

Q.  I  didn't  ask  you  that.  I  know  you  are  anxious 
to  state  that. 

Mr.  DENMAN. — I  object  to  that  "I  know  you  are 
anxious  to  state  that. "     [321] 

Q.  Captain,  when  you  planned  to  pass  within  400 
feet  of  the  Washington  shore  and  when  you  figured 
you  were  going  to  pass  to  the  right-hand  side  of  the 
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"Kern"  about  two  or  three  hundred  feet,  and  it  did 
afterwards  turn  out  the  ''Kern"  was  further  off 
shore  than  you  figured —        A.  It  might  have  been. 

Q.  Didn't  it  afterwards  turn  out  that  way? 

A.  It  turned  out  that  way,  yes. 

Q.  If  you  had  turned  Cooper's  Point,  as  you  say 
that  you  did,  and  ported  your  helm  so  as  to  take  you 
400'  feet  off  the  Washington  shore,  then  you  would 
have  passed  the  "Kern"  about  600  feet  to  her  star- 
board, wouldn't  you? 

A.  According  to  the  way  the  wreck  laid  afterward, 
yes,  but  they  wouldn  't  let  me  do  it. 

Q.  Now,  then,  when  you  reversed  full  speed  astern, 
you  say  that  you  threw  your  bow  to  port? 

A.  Threw  the  bow  to  port,  yes. 

Q'.  How  much  would  it  throw  your  bow  to  port  in 
500  feet? 

A.  Well,  that  is  a  thing  that  I  can't  judge  for. 

Q.  You  have  been  pilot  of  these  steamers  for 
twenty  years,  haven't  you?        A.  Yes. 

Q:.  Didn't  you  testify  this  morning  to  the  effect 
that  while  going  full  speed  ahead  under  a  hard  over 
helm  you  could  thi'ow  her  halfway  around  in  a  thou- 
sand feet? 

A.  Yes,  but  going  full  speed  ahead;  on  backing 
with  the  wheel  one  way  or  the  other  you  can't  do  that. 
That  is  no  way — no  seafaring  man  or  no  sailor  can  do 
it. 

Q.  After  20  years'  piloting  of  this  steamer  you 
mean  to  say  you  can't  testify  how  far  the  "Elder's" 
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bow  would  go  to  port  when  you  are  backing  her  full 

speed  ahead?     [322] 

A.  No,  sir ;  me  nor  no  other  man — I  mean  the  exact 
distance  she  would  swing.  Of  course,  we  know  she 
will  swing  and  she  will  swing  fast,  but  how  fast  we 
couldn't  exactly  tell. 

Q.  You  couldn't  tell.  How  far  would  she  swing 
in  a  thousand  feet,  Captain? 

A.  Well,  in  a  thousand  feet  she  would  swing  a  good 
long  ways. 

Q.  Now,  if  you  put  your  helm  to  starboard  when 
you  backed  full  speed  astern,  would  it  swing  as 
much? 

A.  I  don't  think  it  would  make  very  much  differ- 
ence. 

Q.  Why  did  you  put  your  helm  to  starboard  ? 

A.  So  it  would  throw  my  head  off  quick,  before  we 
threw  the  engines  off  for  backing. 

Q.  Did  you  order  this  helm  starboard  before  you 
put  full  speed  astern  ?        A.  At  the  same  time. 

Q.  And  the  helm  would  be  hard  astarboard  as  quick 
as  full  speed  astern? 

A.  The  wheel  would  go  hard  astarboard  quicker 
than  the  engines. 

Q.  So  she  wouldn't  feel  any  effect  in  the  engines 
before  she  would  feel  the  effect  of  the  helm  hard 
astarboard  ? 

A.  At  the  same  time,  she  would  be  swinging  all  the 
time. 

Mr.  DENMAN. — One  moment.  One  of  our  wit- 
nesses on  a  theoretical  question  is  in  the  courtroom. 
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Do  you  desire  to  have  him  excused  ? 

Mr.  WOOD.— Yes,  I  think  so. 

Mr.  DENMAN. — He  is  excused. 

Q.  As  a  matter  of  fact,  you  put  your  helm  hard  to 
starboard  when  you  ordered  your  engines  full  speed 
astern,  didn't  you?        A.  I  did,  sir. 

Q.  You  did  that  for  a  purpose,  didn't  you?     [32SJ 

A.  As  I  just  said,  I  wanted  to  throw  the  ship  off 
as  much  as  I  possibly  could  as  quick  as  I  possibly 
could. 

Q.  For  the  very  purpose  of  keeping  her  bow  from 
going  as  rapidly  to  port  as  it  would  if  you  didn't  have 
her  helm  hard  astarboard? 

Mr.  DENMAN. — I  don't  think  that  question  is  in- 
telligible. You  put  her  helm  to  starboard  to  throw 
Her  head  to  port,  not  to  keep  her  from. 

A.  To  keep  the  ship's  head  swinging  to  port.  If 
I  put  the  helm  to  starboard  the  bow  will  go  to  port, 
won't  it? 

Q.  If  you  put  your  helm  hard  astarboard,  which 
way  does  that  throw  your  rudder? 

A.  Throws  the  bow  this  way. 

Q.  Which  way  the  rudder  ? 

A.  Throws  the  rudder  this  way. 

Q.  To  port,  doesn't  it?        A.  Yes. 

Q.  Suppose  your  vessel  is  proceeding  down  the 
river,  going  ahead,  and  you  throw  your  helm  hard 
astarboard,  which  way  will  it  throw  your  bow  ? 

A.  To  port. 

Q.  Suppose  you  are  backing  and  throw  your  helm 
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hard  to  starboard,  which  way  will  it  tend  to  throw 

your  bow  ? 

Mr.  DENMAN. — You  mean  going  backward,  or 
backing  your  engine  ?  You  may  be  backing  your  en- 
gines while  going  ahead  or  may  be  backing  the  ship. 
You  don't  indicate  by  the  question  which  you  meant. 

Q'.  I  am  talking  about  backing  the  engine  under 
those  conditions.  If,  when  your  vessel  is  going  ahead, 
you  suddenly  reverse  your  engine  full  speed  astern 
and  throw  your  helm  hard  to  starboard,  does  that 
tend  to  throw  your  bow  more  to  port  or  to  steady  ? 

A.  Does  at  the  start. 

Q.  Does  what?     [324]         A.  Throws  the  bow  off. 

Q.  Why? 

A.  Because  the  ship  has  a  strong  headway  on  her. 

Q.  So,  then — 

A.  The  ship  is  going  through  the  water. 

Q.  As  I  understand,  you  were  going  a  course  you 
figured  would  take  you  from  two  to  three  hundred 
feet  off  the  *'Kern"?        A.  Yes. 

Q.  And  at  that  time  you  figured  also  it  would  take 
you  about  400  feet  off  the  Washington  shore  ? 

A.  I  couldn't  figure  the  distance  at  all.  I  figured 
she  was  going  to  clear.     That  was  all  I  was  figuring. 

Q.  Didn't  you  testify  this  morning  400  feet  was 
the  distance  ? 

A.  Well,  I  said  it  was,  yes,  when  we  came  along 
down  shore  there. 

Q.  You  were  giving  your  best  judgment  then, 
weren't  you?        A.  Certainly. 

Q'.  Now,  then,  if  when  you  reversed  your  steamer 
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full  speed  astern  you  put  the  helm  hard  to  starboard, 
it  tended  to  throw  her  more  toward  the  shore ;  if,  when 
you  backed  full  speed  astern  you  threw  your  helm 
hard  to  starboard,  as  you  have  testified,  it  tended  to 
throw  the  bow  of  your  steamer  all  the  quicker  to  port 
towards  the  "Kern,"  didn't  it? 

A.  It  did,  yes.  I  was  trying  to  stop  my  ship ;  that 
is  what  I  was  trying  to  do. 

Q.  You  answer  my  question,  please.  I  say  it 
tended  to  throw  your  bow  off  quicker  toward  the 
"Kern,"  didn't  it? 

A.  It  had  a  tendency  to  throw  my  ship  to  port. 

Q.  Was  that  toward  the  "Kern"? 

A.  Toward  the  "Kern,"  yes,  toward  that  way. 

Q'.  Was  it  toward  the  "Kern"?     [325] 

A.  Well,  it  naturally  turned  out  that  way,  yes. 

Q.  Well,  you  saw  at  the  time  it  was  going  to  throw 
you  toward  the  "Kern,"  didn't  you? 

A.  What  else  could  I  do  ? 

Q.  I  say,  you  saw  at  that  time  it  tended  to  throw 
it  toward  the  "Kern,"  didn't  you? 

A.  Yes,  threw  me  away  from  the  "Kern,"  yes. 

Q.  Why  did  it  throw  you  away  from  the  "Kern"? 

A.  By  backing  my  ship  full  speed  astern  and  a 
left-hand  wheel,  it  w^ould  naturally  throw  me  away 
from  her  as  much  as  possible. 

Q.  Then  you  were  already  carrying  the  "Kern"  on 
your  port  bow? 

A.  I  was  carrying  her  on  the  port  bow.  My  idea 
then  was  to  throw  my  ship  clear  of  the  "Kern"  if  I 
possibly  could.     That  was  my  idea. 
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Q.  But  again  I  ask,  didn't  it  have  the  effect  of 
throwing  the  bow  of  your  steamer  quicker  toward 
the  ''Kern"? 

A.  Certainly,  toward  the  **Kern,"  yes. 

Q.  What  did  you  mean  this  morning  when  you  tes- 
tified you  knew  she  would  swing  to  port  when  you 
saw  the  ' '  Kern ' '  200  feet  in  a  thousand  feet  ? 

A.  What? 

Q.  What  did  you  mean  this  morning  when  you  tes- 
tified, when  you  put  her  full  speed  astern  1,000  feet 
from  the  "Kern,"  or  1.500  feet,  you  thought  it 
would  throw  you  200  feet  toward  the  "Kern"? 

A.  I  didn't  say  that. 

Q'.  What  did  you  say  ? 

A.  I  didn't  say  that.  I  don't  remember  saying 
anything  about  that. 

Mr.  DENMAN. — Talking  about  going  ahead,  not 
reversing. 

Q'.  Now,  Captain,  did  you  testify  this  morning 
that  in  running  full  speed  ahead,  if  you  suddenly 
starboard  your  helm,  that  it  would  throw  your  bow 
200  feet  to  port  in  a  thousand  feet  ?     [326] 

A.  Going  ahead? 

Q.  Yes. 

A.  Oh,  I  thought  you  meant— I  understand  your 
question  now. 

Mr.  DENMAN.— Just  repeat  the  question  so  he 
will  get  it  clear. 

Q.   (Read.) 

A.  Well,  I  misunderstood.  I  beg  your  pardon. 
I  misunderstood  your  question  there. 
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Q.  I  didn't  ask  this  question  before.  I  ask  this 
now.  That  is  what  you  testified  this  morning,  isn't 
it,  that  if  you  were  running  ahead  and  you  suddenly 
starboarded  your  helm  it  would  throw  your  bow  up 
200i  feet  to  port  in  the  thousand  feet  you  travel  ? 

A.  I  don 't  think  I  testified  that,  as  I  know. 

Q.  What  did  you  say  in  respect  to  that  % 

A.  I  don't  know  now. 

Q.  If  you  did  testify  to  that,  Captain, — 

A.  If  I  was  going  along  ten  knots,  you  say,  twelve 
knots  ? 

Q.  Full  speed. 

A.  Full  speed  and  I  go  a  thousand  feet  away. 

Q.  Yes,  and  you  suddenly  starboard  your  helm. 

A.  I  put  my  helm  hard  to  starboard,  I  would  clear 
an  object  much  more  than  200  feet,  more  than  400 
feet,  if  I  would  keep  my  engines  going,  but  my  en- 
gines mustn't  be  stopped;  they  must  go  ahead  so  I 
get  action  on  the  wheel — on  the  rudder. 

Q.  Well,  let's  be  clear  about  this.  If  you  are 
running  ahead  full  speed  and  you  suddenly  put  your 
helm  hard  to  starboard,  you  would  clear  by  over  400 
feet  an  object  that  was  a  thousand  feet  ahead  of  you. 
Is  that  correct  ? 

A.  I  could,  yes.  I  could  clear  three  or  four  hun- 
dred feet.     [327J 

COURT.— Which  side? 

A.  If  I  put  the  helm  hard  astarboard,  that  would 
put  the  object  on  the  starboard  side. 

COURT. — Tliat  would  throw  your  ship  on  the  Ore- 
gon shore  "l 


354  Charles  P.  Doe  vs. 

(Testimony  of  W.  H.  Patterson.) 

A.  On  the  Oregon  shore — throw  her  off  this  way. 

Q.  Now,  then,  Captain,  if  you  had  put  your  helm 
hard  to  starhoard  at  the  time  you  came  down  behind 
the  "Daniel  Kern,"  at  the  time  when  you  were  a 
hundred  feet  away  and  continued  your  engine  full 
speed,  you  would  have  cleared  her  about  400  feet  ? 

A.  I  have  no  right  to  do  it. 

Q.  You  would  have  cleared  ? 

A.  I  would  have  cleared,  yes,  probably  a  little 
more. 

Q'.  That  would  mean  if  you  were  running  full 
speed  ahead  and  you  suddenly  starboarded  your 
helm,  it  would  throw  your  bow  about  400  feet  to  port 
while  your  ship  was  traveling  a  distance  of  1,000 
feet  ahead,  wouldn't  it?  That  is  what  that  means, 
doesn't  it? 

A.  It  would  throw  the  bow  of  the  "Elder"  so. 

Q.  Let  me  repeat  again.  If  you  are  running  full 
speed  ahead  and  you  suddenly  put  your  helm  hard 
to  starboard,  it  would  throw  your  bow  400  feet  to 
port  while  your  vessel  was  going  ahead  1,000  feet, 
wouldn't  it? 

A.  Well,  I  said  three  or  four  hundred  feet. 

Q.  Three  or  four  hundred  feet,  yes.     Now,  then, 

Captain,  if  while  you  were  running  full  speed  ahead 

you  backed  your  engine  and  put  your  helm  hard  to 

starboard,  would  your  bow  swing  as  much  as  it  would 

.  if  you  were  going  ahead  at  full  speed  ? 

A.  No,  she  wouldn't. 

Q.  How  much  do  you  think  it  would  swing  ? 
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Mr.  DENMAN. — Do  you  mean  the  same  time  or 
the  same  distance  f 

Mr.  CAMPBELL. — Same  distance,  a  thousand 
feet.     [328] 

Mr.  DENMAN. — You  didn't  put  it  in  the  question 
the  same  distance.  The  point  is  this,  she  would  be 
going  slower  in  backing. 

Mr.  CAMPBELL.— I  will  put  it  so  we  will  have  it 
clear  in  the  record. 

Q.  If  your  vessel  was  going — was  backed  full 
speed  astern  after  she  had  been  running  full  speed 
ahead — if,  while  your  steamer  was  running  full  speed 
ahead  you  suddenly  back  her  full  speed  astern  and 
throw  your  helm  at  the  same  instant  hard  to  star- 
board, I  ask  whether  or  not  her  head — her  bow  would 
go  as  far  to  port  as  it  would  if  you  had  continued 
running  on  full  speed  and  put  your  helm  hard  to  star- 
board—        A.  Might  and  might  not. 

Q'.  — in  your  judgment. 

A.  Well,  I  don't  know. 

Q.  Will  she  swing  as  much  under  a  hard  over  helm, 
hard  to  starboard  helm  when  backing  full  speed 
astern  as  she  will  when  going  ahead  full  speed 
astern?        A.  No. 

Q.  So  she  wouldn't  swing  300'  feet  if  backing  full 
speed  astern  ? 

Mr.  DENM AN. — Same  time  or  same  distance  ? 

Q:.  I  mean  distance.  She  wouldn't  swing  the  same 
distance  if  backing  as  if  going  ahead. 

A.  I  said  I  don't  know — I  don't  think  she  would. 

Q.  How  much  less  do  you  think  she  would  swing? 
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A.  I  couldn't  tell. 

Q.  When  you  backed  your  steamer  full  speed  ahead 
at  this  time  and  threw  her  helm  hard  to  starboard 
you  didn't  know  how  far  the  bow  would  swing? 

A.  I  knew  it  would  swing,  but  I  didn't  know  how 
far.     No  man  could  tell  that.     [329] 

Q.  You  have  been  20  years  piloting  that  vessel  ? 

A.  Yes,  25  years. 

Q.  But  you  don't  think,  according  to  your  best 
judgment,  it  would  swing  300  feet  ? 

A.  Well,  I  don't  know  whether  it  would  or  not. 

Q.  Do  you  think  it  would  swing  more  than  300 
feet?        A.  Well,  she  might  and  she  might  not. 

Q.  Now,  Captain,  when  you  rounded  Cooper's 
Point  and  ported  your  helm  half  a  point  so  it  would 
take  you  400  feet  off  the  Washington  shore,  if  the 
"Kern"  was  a  thousand  feet  off  the  Washington 
shore,  it  should  have  shut  out  your  starboard  light 
from  the  ''Kern,"  shouldn't  it? 

A.  It  might  have  been  shut  out  for  all  I  know. 

Q.  I  say,  it  should  have  shut  it  out  ? 

A.  Well,  it  looks  that  way,  yes. 

Mr.  DENMAN. — That  is  what  your  witness  testi- 
fied. 

Mr.  CAMPBELL.— My  witness  didn't  testify  the 
light  was  shut  off. 

Mr.  DENMAN. — I  beg  your  pardon. 

Q.  Is  that  right.  Captain?  If  the  "Kern"  was  a 
thousand  feet  offshore  and  when  you  rounded 
Cooper's  Point  you  ported  your  helm  so  as  to  carry 
you  400  feet   off   the    Washington  shore,  wouldn't 
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your  turning  your  ship  that  much  toward  the  Wash- 
ington shore  necessarily  shut  out  your  starboard  light 
from  the ''Kern"? 

A.  It  would  depend  on  the  screen  board.  It 
might  and  it  might  not. 

Q.  Are  the  lights  on  the  "Elder"  so  fixed  that  you 
can  see  the  green  light  across  the  bow  of  that  ship  ? 

A.  No,  no. 

Q.  Are  they?  A.  No,  I  don't  think  so;  no. 
[330] 

Q.  Now,  if  they  are  fixed  so  that  the  green  light 
does  not  shine  across  the  bow,  they  are  complying 
with  the  law,  are  they  not  ?        A.  Yes — 

Q.  But  if  they  did  shine  across  they  did  not  com- 
ply— 

A.  — but  remember  when  I  rounded  Cooper 's  Point 
this  vessel  was  a  quarter  of  a  mile  away.  It  makes 
quite  a  difference. 

Q.  I  say,  if  the  screens  on  the  green  light  were  not 
fixed  so  that  they  could  be  seen  across  the  bow  of  that 
steamer,  then  they  were  proper  screens,  were  they? 

A.  I  say  they  might  and  they  might  not. 
'~  Ql  I  say  they  were  not  proper  screens,  if  you  could 
see  the  light  across  the  bow  from  the  starboard  side  ? 

A.  I  didn't  say  they  could. 

Q.  I  say,  they  were  not  proper  screens  if  you  could 
see  the  green  lights  across  the  bow  ? 

A.  No,  no,  you  are  right  about  that. 

Q.  Now,  then,  if,  after  rounding  Cooper's  Point 
you  ported  your  helm  so  as  to  bring  you  400  feet  off 
the  Washington  shore  and  the  "Kern"  at  that  time 
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was  900  feet  off  the  Washington  shore,  you  ought  to 
have  shut  out  your  green  light  from  the  *'Kern/* 
ought  you  not  ? 

A.  Well,  I  ought  to,  but  I  don't  know  whether  we 
did  or  not.  I  wasn't  on  the  "Kern,"  but  was  on  the 
"Elder." 

Q.  You  should  have,  if  the  screens  were  proper  ? 

A.  Yes. 

Q.  And,  as  far  as  you  know,  the  screens  were 
proper  ?        A.  As  far  as  I  know,  yes. 

Mr.  DENMAN.— Mr  Campbell,  I  will  produce  that 
at  the  time  of  the  argument  or  at  the  close  of  our  case. 
I  remember  very  distinctly  your  witness  testifying 
we  shut  out  our  green  light.  (Referring  to  colloquy 
on  page  273.)     [331J 

Mr.  CAMPBELL. — One  of  my  witnesses  yester- 
day? 

Mr.  FULTON.— Yes. 

Mr.  CAMPBELL. — When  he  rounded  Cooper's 
Point? 

Mr.  DENMAN.— Just  after  that. 

Mr.  CAMPBELL.— I  would  just  like  to  see  that. 

Mr.  DENMAN.— Well,  we  will  find  it. 

COURT. — Did  you  port  your  helm  before  you  gave 
the  signal  to  the  other  ship  to  pass  ? 

A.  Yes,  sir;  I  ported  my  helm  and  brought  her 
down  to  half  a  point  with  the  "Daniel  Kern"  on  the 
port  bow  when  I  first  rounded  the  point — when  I  got 
right  around  the  point. 

COURT. — How  soon  after  you  ported  your  helm 
did  you  give  the  signal,  the  passing  signal  ? 
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A.  The  passing  signal  going  down,  why,  just  as 
soon  as  I  rounded  the  point  I  ported  my  wheel.  I 
seen  an  object  and  ported  my  wheel  and  brought 
around  and  blowed  one  whistle.  Right  after  I  put 
the  wheel  to  port  I  told  the  officer  on  the  bridge  to 
blow  one  whistle,  which  he  did  immediately. 

COURT. — Had  the  ship  changed  its  course  when 
you  blew  one  whistle  ? 

A.  Yes,  sir ;  going  around  the  point  and  got  her  on 
my  port  bow  when  I  done  it. 

Q.  Didn't  you  testify  before  the  Inspectors  that 
you  ported  your  helm  after  you  blew  your  first 
whistle"?        A.  I  don't  think  so. 

Mr.  DENMAN. — In  order  to  get  it  clear  in  Your 
Honor's  mind,  the  whistles  that  were  exchanged  at 
the  time  they  began  to  back  were  some  time  after  this 
first  whistle  was  blown  off  the  point. 

Mr.  CAMPBELL.— That  is  what  they  testify. 

COURT. — I  understand  that,  but  the  witness  Cap- 
tain Moran  [332]  testified  that  they  saw  all  the 
lights  on  the  first  signal  that  was  given. 

Q'.  Now,  if  you  say  you  blew  your  first  whistle  im- 
mediately after  rounding  Cooper's  Point,  did  you  re- 
ceive his  response  to  it  ? 

A.  No  response  whatever. 

Q.  Why  didn't  you  blow  the  danger  whistle? 

A.  I  blew  another  whistle. 

Q.  How  soon  afterwards? 

A.  Why,  a  few  minutes,  almost  immediately  after ; 
when  I  found  he  didn't  answer,  I  blew  one  more 
whistle. 
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Q.  How  soon  after  you  blew  the  first  whistle  did 
you  follow  with  the  second  whistle  ? 

A.  Well,  I  can't  say  just  exactly,  a  second  or  a  min- 
ute or  nothing  of  that  kind. 

Q.  Didn't  you  have  time  to  blow  the  danger  signal 
after  you  blew  your  first  whistle  ? 

A.  Why  should  I  blow  a  danger  signal? 

Q.  I  say,  didn't  you  have  time  to  blow  a  danger 
signal  between  the  time  you  blew  your  first  whistle 
and  your  second  whistle  ? 

A.  It  wasn't  necessary,  sir. 

Q'.  Is  that  the  question  I 

COURT. — Answer  the  question.  Did  you  have 
time  between  your  first  and  second  whistle  to  blow 
a  danger  signal  ? 

A.  Yes,  I  might  if  I  had  wanted  to,  yes. 

Q.  Doesn't  the  law  require  you,  when  you  give  a 
vessel  a  passing  signal  and  that  whistle  is  not  an- 
swered, doesn't  it  require  you  to  blow  a  danger 
signal  ? 

A.  I  don't  think  so.  I  have  a  right  to  blow  an- 
other whistle  which  is  a  common  occurrence  on  the 
Columbia  River.     [333] 

Q.  So  you  don't  think  the  law  requires  you  to  blow 
a  danger  signal  after  you  give  one  passing  signal  and 
that  is  not  answered  ? 

A.  Well,  it  has  never  been  done. 

Q.  I  am  asking  your  idea  about  the  law  now. 

Mr.  DENMAN. — I  submit  the  law  will  speak  for 
itself. 
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COURT. — You  can  answer  as  to  your  understand- 
ing of  the  rule. 

Mr.  DENMAN. — Do  you  contend  there  is  a  rule  to 
that  effect? 

A.  I  seen  I  had  plenty  of  room  on  the  inside  and 
I  told  the  officer  on  the  bridge  to  blow  another  whistle, 
for  I  seen  I  had  plenty  of  fairway  to  go  about  my 
business  clear. 

Q.  You  say  you  blew  your  second  one-blast  whistle 
almost  immediately  after  you  blew  your  first  one 
blast?        A.  Yes. 

Q.  Was  that  within  a  minute  or  a  few  seconds  ? 

A.  I  didn  't  have  my  watch  in  my  hand. 

Q.  Well,  your  judgment  about  it? 

A.  Well,  I  couldn't  say;  I  won't  say,  because  I 
don't  know,  but  shortly  afterwards. 

Q.  Well,  after  you  blew  your  second  whistle,  why 
didn't  you  give  the  danger  signal  when  you  didn't  re- 
ceive any  response  ? 

A.  Because  they  began  to  blow  from  the  "Daniel 
Kern" — began  to  blow  those  two  whistles. 

Q.  How  many  whistles  did  you  get  from  the  ' '  Dan- 
iel Kern"? 

A.  I  got  two  whistles,  so  far  as  I  know — first  two 
whistles,  then  two  whistles  again. 

Q.  Then  how  many  ? 

A.  God  knows  how  many  more ;  they  kept  on  blow- 
ing. .# 

Q.  You  didn't  blame  them,  did  you? 

A.  I  don 't  know ;  if  I  had  been  in  the  same  predica- 
ment I  might  have  done  it.     [334] 
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Q.  Let  me  understand  you.  After  you  blew  the 
second  one  whistle  you  got  an  immediate  response 
from  the  "Kern"  of  two  whistles? 

A.  After  I  bio  wed  the  second  whistle  ? 

Q.  Yes. 

A.  Yes,  I  got  two  whistles,  and  then  two  whistles 
after  that — almost  immediately  after  he  blew  the  first 
two. 

Q.  Then  you  had  this :  You  had  a  one- whistle  blast 
from  our  vessel,  followed  by  a  second;  immediately 
after  you  got  two  whistles  from  the  "Kern"  and  im- 
mediately after  those  two  whistles,  two  whistles 
more? 

A.  That  was  my  understanding.  It  was  two 
whistles,  as  near  as  I  could  understand  it. 

Q.  I  say,  that  is  the  whistles  you  got? 

A.  That  is  what  I  understood,  yes. 

Q.  Did  you  get  those  whistles  ? 

A.  I  told  you — 

COURT. — He  says  that  was  his  understanding.  I 
think  that  is  an  answer. 

Mr.  CAMPBELL. — I  thought  it  was  the  interpre- 
tation he  was  giving  as  to  whether  a  danger  signal 
or  a  passing  signal. 

Q.  Now,  Captain,  how  do  you  reconcile  your  state- 
ment this  morning  that  you  struck  the  "Daniel 
Kern"  at  right  angles  with  the  photograph  which 
shows  that  you  struck  her  angling  into  her  stern? 
How  do  you  reconcile  it  with  that  photograph? 

Mr.  DENMAN. — I  object  to  that  on  the  ground 
that  it  has  been  testified  regarding  this  photograph 
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that  the  stern  had  been  pulled  around  afterward  and 
cut  off  afterwards  by  the  maneuver  after  she  was 
struck.  The  testimony  regarding  this  photograph 
was  they  cut  in  and  afterwards  screwed  the  stern 
off,  so  this  photograph  can't  indicate  the  position  at 
the  moment  of  striking.     [3S5] 

COURT. — That  shows  the  stern  of  the  boat  after- 
wards. 

Mr.  CAMPBELL.— It  shows  the  cut.  I  am  not 
asking  about  swinging. 

Mr.  DENMAN. — The  testimony  was  the  vessel  cut 
in  and  then  tore  that  off  and  they  had  to  hold  it  to- 
gether by  chains  when  they  brought  it  up. 

Mr.  CAMPBELL.— The  testimony  didn't  say  the 
stem  was  torn  off.  The  stem  was  shifted  around  so  it 
was  lashed  together  with  chains.  If  you  will  inspect 
the  photograph  you  will  see  how  the  stern  twisted. 
The  photograph  shows  the  cut. 

Mr.  DENMAN. — It  shows  how  she  was  mashed,  but 
whether  it  shows  at  the  moment  of  the  collision  or 
afterwards — 

COURT. — Captain  Crowe  illustrated  with  this 
model.     Go  ahead. 

Q.  How  do  you  reconcile  that  statement,  Captain, 
that  cut  shows  the  starboard  quarter  of  this  vessel  ? 

A.  That  is  where  we  hit  her.  Naturally,  it  bulged 
this  thing  all  up. 

Q.  You  still  want  to  say  you  struck  her  at  right 
angles  ? 

A.  I  didn't  say  at  right  angles,  entirely.  I  said  we 
struck  her  a  glancing  blow  when  her  bow  was  swing- 
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ing  to  the — when  our  bow  was  swinging  around  like 
this.  We  hit  her  right  in  here  on  the  starboard 
quarter.  I  said  not  as  far  ahead  as  Captain  Crowe 
got  this  marked,  but  he  said  yesterday  this  was  not 
exactly  right. 

Q.  So  the  line  of  the  blow  of  your  steamer  into  the 
''Daniel  Kern"  was  not,  as  you  testified  this  morning, 
at  right  angles,  but  was  an  angling  blow? 

A.  Was  an  angling  blow,  yes.  I  said  straighter  in 
than  what  this  was. 

COURT.— Further  back  ? 

A.  Further  back,  right  in  here.     [336] 

COURT. — That  is  what  I  understood  the  testimony 
was. 

Q.  So  it  was  not  at  right  angles.  Did  you  examine 
the  "Kern"  after  it  was  raised? 

A.  I  seen  her  in  the  drydock. 

Q.  After  repairs  were  being  made  upon  her? 

A.  After  they  stared  to  pull  her  to  pieces. 

Q.  Now,  Captain,  what  does  that  law  provide  that 
you  shall  do  when  you  reverse  your  engine  full  speed 
astern?        A.  In  what  case? 

Q.  In  case  when  you  are  running  ahead  and  you 
suddenly  reverse  your  engine  full  speed  astern,  what 
does  the  law  provide  that  you  shall  do? 

A.  Nothing,  that  I  know  of. 

Q.  Don't  you  know  what  the  law  requires  you  to  do 
as  the  pilot  of  a  vessel,  when  you  are  running  down 
the  river  full  speed  ahead  and  you  suddenly  reverse 
your  engine,  with  a  vessel  ahead  ? 

A.  If  the  vessel  is  astern,  blow  three  whistles. 
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Q'.  If  ahead?        A.  Blow  three  whistles. 

Q.  Why  not  in  this  case  ? 

A.  I  didn't  have  an  opportunity  to  do  it. 

Q.  Why  not? 

A.  Was  trying  to  find  what  this  object  was  ahead 
of  me. 

Q.  Would  that  make  any  difference  what  the  ob- 
jecFwas  ahead  of  you,  as  to  whether  you  blew  three 
whistles  or  not  ?        A.  Depends  on  circumstances. 

Q.  You  knew  there  was  a  steamer  ahead  of  you  ? 

A.  Certainly,  yes. 

Q.  Don't  the  law  require  you  to  blow  three  whistles 
when  you  went  full  speed  astern? 

A.  Probably,  yes,  but  that  wouldn't  help  the  case 
any.     [337] 

Q.  Doesn't  it  require  it?        A.  I  believe  so. 

Q.  Why  didn't  you? 

A.  I  said  I  didn't  have  time  to  do  it.  I  was  trying 
to  find  out  what  this  obstruction  was  ahead  of  me. 

Q.  What  difference  what  character  of  object  was 
ahead  so  long  as  you  knew  it  was  a  steamboat? 

Mr.  DENMAN. — He  didn't  say  he  knew  it  was  a 
steamer. 

A.  I  said  I  was  trying  to  find  out  what  the  object 
was. 

Q'.  Didn  't  you  know  it  was  a  steamer  ? 

A.  Might  have  been  something  else  there  besides 
a  steamer. 

Mr.  WOOD. — Excuse  me;  when  his  testimony  was 
read  over  he  said  he  knew  it  was  the  ''Kern." 

Mr.  DENMAN. — The  point  is  this:  He  saw  the 
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*'Kern,"  but  the  ''Kern"  signaled  something  was  in 

the  way  to  his  starboard  to  prevent  his  going  through. 

He  was  looking  to  see  what  that  is. 

A.  It  might  have  been  one  of  those  barges,  float- 
ing around  without  lights.     I  couldn't  tell. 

Q.  What  did  the  signals  of  the  "Kern"  mean  as  a 
matter  of  interpretation  of  the  law?  No  word  of 
mouth  passed  between  you  and  the  "Kern"  to  the 
effect  that  there  was  an  obstruction  at  your  star- 
board, did  there  ?  All  you  had  was  this  series  of  four 
whistles — two  whistles  and  two  whistles  ?        A.  Yes. 

Q'.  I  again  ask  you  why  you  didn  't  blow  these  three 
whistles  indicating  your  engines  were  working  full 
speed  astern  when  you  reversed  your  propeller  ? 

A.  As  I  told  you,  I  was  trying  to  find  out  what  the 
obstruction  was  ahead.  My  blowing  three  whistles 
wouldn  't  help  me  a  particle. 

Q.  What  difference  did  it  make  the  character  of 
the  obstruction  ahead,  with  your  blowing  three 
whistles'?     [338] 

A.  I  don't  know  if  it  would  have  made  any.  I 
had  plenty  of  room  to  pass  inside.  Why  did  he  blow 
the  danger  signal — you  say  he  blowed  the  danger 
signal  ?  Why  did  he  blow  the  danger  signal  ?  I  had 
plenty  of  room  to  pass  down  there  with  safety — it  is 
just  the  same  thing. 

Q.  Captain,  why  did  you  shift  your  helm  hard  to 
starboard  when  you  reversed  your  engine  ? 

A.  I  just  said  so  as  to  throw  her  off  as  much  as 
I  possibly  could  from  his  vessel  ahead. 
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Q.  Did  you  expect  to  pass  her  to  port — pass  her  on 
her  port  side  ? 

A.  I  expected  to  pass  her  on  my  starboard  side. 

Q.  And  on  her  port  side? 

A.  And  on  her  port  side. 

Q.  What  difference  did  it  make  to  you  what  ob- 
struction there  was  then  on  the  "Kern's"  starboard 
side? 

A.  What  difference  did  it  make  to  me  ? 

Q.  Yes. 

A.  You  didn't  suppose  I  wanted  to  run  into  her, 
did  you? 

Q.  Didn't  you  just  say  you  starboarded  your  helm 
when  you  reversed  full  speed  astern  for  the  purpose 
of  passing  the  "Kern"  on  your  starboard  side? 
Isn't  that  what  you  just  said? 

A.  I  said  when  I  put  my  engines  full  speed  astern 
I  put  my  wheel  hard  to  starboard  at  the  same  time.  I 
seen  this  object  ahead,  and  knowing  the  "Elder"  was 
a  left-hand  wheel  she  would  take  this  way  and  throw 
her  bow  away  from  the  object  ahead  as  quick  as  pos- 
sible. 

Q.  You  did  say  so  as  to  assist  her  to  throw  her 
bow  more  rapidly  to  port? 

A.  Certainly ,  I  wanted  to  get  clear  of  the  obstruc- 
tion. 

Q.  And  whatever  it  was  you  wanted  it  on  your 
starboard  bow?     [339] 

A.  I  wanted  to  get  clear  of  it. 

Q.  You  wanted  it  on  the  starboard  bow? 

A.  Not  any  bow.  I  wanted  to  get  clear,  was  my 
idea. 
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Q.  Was  your  idea  to  stop  before  you  reached  it  or 
to  pass  to  starboard  ? 

A.  Suppose  would  leave  it  on  the  starboard  side. 

Q.  Then  you  thought  you  were  going  to  leave  it 
on  the  starboard  bow  ? 

A.  I  supposed  I  would  leave  it  on  our  starboard 
bow  then. 

Q.  Then  what  interest  did  you  have  in  what  might 
be  on  the  starboard  side  of  the  "Kern"  to  prevent 
your  blowing  three  whistles  % 

Mr.  DENMAN. — You  mean  directly  to  starboard 
side  or  off? 

A.  You  don't  suppose  I  was  going  down  in  there, 
do  you? 

Q'.  Did  you  expect  to  pass  the  ' '  Kern ' '  on  her  star- 
board side  ? 

A.  After  he  bio  wed  those  whistles,  I  didn't  expect 
to  pass  the  other  side.  I  expected  to  back  up  and  get 
clear. 

Q:  Why  did  you  starboard  your  helm  then? 

A.  I  told  you  once. 

"Q.  You  didn  't  expect  to  pass  the  other  side  ? 

A.  I  expected  to  clear  him  if  I  possibly  could. 

Q.  You  didn't  expect  to  pass  the  other  side? 

A.  I  had  to  pass  the  same  side — I  had  to  clear 
him.  I  thought  my  ship  would  probably  back  fast 
enough  to  back  clear  of  the  particular  object. 

Q.  You  knew  what  the  object  ahead  was,  didn't 
you?        A.  I  did  at  that  time,  yes. 

Mr.  DENMAN. — What  object  do  you  mean — the 
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boat  he  could  see,  or  the  object  they  were  signalling 
was  obstructing  the  right-hand  passage?  That  is 
the  confusion  all  along.  The  witness  has  been  speak- 
ing of  the  boat  as  the  object  and  some  [340]  ob- 
struction to  passage  as  the  object. 

COURT. — He  has  said  he  knew  it  was  the  "Kern.'* 

Mr.  DENMAN.— That  is  what  I  thought.  He  has 
made  two  statements  about  objects.  He  has  said 
when  he  received  the  signals  it  indicated  there  must 
have  been  some  object  to  obstruct  his  passage.  Then 
he  testified  he  must  get  away  from  the  "Kern"  before 
the  collision  came — one  unseen  object  the  whistle  re- 
ferred to,  and  one,  the  "Kern,"  he  could  see  plainly, 
and  there  is  where  the  confusion  is. 

Mr.  CAMPBELL.— If  the  Court  please,  Mr.  Den- 
man's  argument  is  very  ingenious,  but  there  isn't  a 
word  in  this  record  as  to  an  obstructing  object  on  the 
starboard  of  the  "Kern."  Our  men  have  testified 
they  blew  the  danger  signal  because  of  an  obstruction 
there,  and  I  think  counsel  is  unintentionally  mislead- 
ing the  Court. 

COURT. — No  one  has  said  there  was  an  object 
there,  but  this  witness,  as  I  understand  it,  says  when 
these  signals  were  given  he  supposed  there  was  an  ob- 
ject to  the  starboard  of  the  "Kern."  That  is  about 
Ihe  effect  of  it. 

Q.  Well,  Captain,  the  real  reason  that  you  star- 
boarded your  helm  when  you  backed  your  engine  was 
a  hope  on  your  part  that  you  might  be  able  to  swing 
the  bow  of  the  "Elder"  far  enough  to  port  so  she 
would  clear  the  "Kern,"  wasn't  it? 
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A.  That  was  the  object,  yes. 

Q.  And  you  didn't  succeed  in  doing  so? 

A.  We  didn't  do  it,  no.     We  hit  her. 

COURT. — Did  you  have  any  hope  of  stopping  your 
vessel  so  she  wouldn't  reach  the  "Kern"? 

A.  I  did,  sir,  yes. 

Q'.  Did  you  expect  to  be  able  to  stop  the  "Elder" 
before  she  struck  the  ' '  Kern  "  ?     [341] 

A.  I  was  hoping  she  would. 

Q.  Did  you  expect  to  do  so  % 

A.  I  thought  probably  she  would,  yes,  by  her  being 
left-hand  wheel  and  swinging  that  way  I  could  prob- 
ably do  it. 

Q.  Did  you  expect  to  stop  before  reaching  the 
"Kern"?    Or  expect  to  swing  clear? 

A.  Expected  both,  to  swing  clear  or  to  stop,  if  I 
could. 

Q.  So  you  did  expect  to  stop  her  before  she  reached 
the  "Kern"?        A.  Yes. 

Mr.  DENMAN. — If  she  swung  clear  and  stopped 
she  wouldn  't  reach  it. 

Q.  Now,  what  distance  can  you  stop  the  "Elder" — 
bring  the  "Elder"  to  a  stop? 

A.  Well,  it  depends  entirely  on  circumstances. 

Q.  What  circumstances? 

A.  Depends  on  the  conditions  of  how  the  ship  is 
loaded,  the  draft  of  the  ship,  the  current  and  the 
wind. 

Q.  Was  there  any  current  that  night  ? 

A.  Well,  there  is  supposed  to  be  slack  water  there. 

Q.  Was  there  any  wind  that  night? 
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A.  A  little  upstream  wind. 

Q.  Was  a  little  wind  ?        A.  Yes. 

Q.  Which  way  was  it  blowing  ? 

A.  Blowing  upstream. 

Q.  With  slack  water  and  with  what  little  wind 
there  was  there  within  what  distance  could  you  stop 
your  steamer  f 

A.  Well,  that  is  a  thing  I  never  tried  with  the 
''Elder." 

Q.  You  haven't? 

A.  Not  going  full  speed  ahead,  and  then  stop  and 
back  her  full  speed  ? 

Q.  Yes.     [342] 

A.  No,  sir,  never  did;  never  had  to. 

Q.  Give  us  your  judgment  about  it. 

A.  Well,  I  couldn't  say;  she  will  go  a  long  ways. 

Q.  Can't  you  give  us  your  judgment  at  this  time? 

A.  I  don't  think  so,  exactly. 

Q.  I  will  see  if  I  can  refresh  your  mind.  How 
many  minutes  would  it  take  to  stop  her? 

A.  I  don't  know. 

Q.  What  is  your  judgment  about  it.  Captain? 

A.  Well,  I  really  couldn't  say. 

Q.  Haven't  you  any  judgment  at  all? 

A.  No,  I  haven't  in  regard  to  that  at  all.  I  never 
put  her  full  speed  astern.  We  always  slow  the  ship 
down  a  long  time  before  we  stop  her. 

Q.  What  did  you  mean  when  you  testified  in  re- 
sponse to  Inspector  Edwards'  question  as  follows: 
"How  long  does  it  take  the  'Elder,'  backing  full  speed 
astern,  to  check  her  headway?     A.  Well,  I  should 
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judge  in  the  neighborhood  of  probably  three  minutes. 
You  see  we  was  making — well,  yes,  in  the  neighbor- 
hood of  three  minutes.  Q.  Could  her  headway  be 
stopped  and  her  going  astern  within  three-quarters 
of  a  milet  A.  No,  sir.  Q.  It  couldn't?  A.  No, 
sir.  Q.  You  couldn't  reverse  and  back  her  full  speed 
astern  and  check  her  headway  in  three-quarters  of  a 
mile?  A.  No,  sir."  You  remember  giving  that 
testimony,  don't  you? 

A.  It  must  be  so,  probably,  if  that  is  right  there, 
but  you  must  remember  we  didn't  put  her  full  speed 
astern  until  after  he  came  back  with  his  signal — 
after  the  second  whistle.  We  went  in  that  three- 
quarters  of  a  mile  a  long  ways — when  we  blew  the 
first  whistle  w^e  slowed  her  down  and  kept  going,  and 
[343]  when  the  second  whistle  came  back  we  were 
still  going,  and  when  he  blowed  the  whistles  that  put 
me  full  speed  astern  I  was  pretty  close  to  him  at  that 
time. 

Q.  At  the  time  you  testified  before  the  Inspectors 
you  thought  it  was  right?        A.  What? 

Q.  That  was  your  best  judgment  at  that  time? 

A.  I  don't  see  nothing  there  to  make  any  differ- 
ence. 

Q.  So  that  is  your  judgment  now — you  couldn't 
stop  her  within  three-quarters  of  a  mile? 

Mr.  DENMAN. — He  said  he  has  never  tried  it. 

A.  I  have  never  tried  it. 

Mr.  CAMPBELL.— I  object  to  this. 

Mr.  DENMAN. — I  beg  your  pardon. 

A.  Judge,  I  never  tried  it.     That  is  all  there  is  to 
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it.  I  slowed  the  engines  when  I  blowed  the  first 
whistle.  Between  that  and  the  second  whistle  my 
engine  was  going  slow  and  the  ship  was  going 
through  the  water  at  a  rapid  start.  Then  they  blew 
their  whistle  and  as  the  whistle  came  back  that  is  the 
time  I  told  the  man  to  stop  the  engine  and.  put  her 
full  speed  astern,  but  at  the  same  time  I  was  over- 
reaching all  the  time,  going  down  the  river. 

Q.  Let  me  understand  you.  According  to  this  tes- 
timony you  gave  before  the  inspectors,  you  couldn't 
stop  your  vessel  within  three-quarters  of  a  mile. 

Mr.  DENMAN. — Do  you  mean,  now,  with  reference 
to  the  time  he  stopped  his  engine  after  he  had  slowed 
the  engine  beforehand  or  when  it  was  going  full 
speed? 

Mr.  CAMPBELL. — I  object  to  this  continual  in- 
terruption. If  the  Court  please,  I  don't  think  I  am 
entitled  to  be  quizzed  [344]  in  accordance  with 
Mr.  Denman's  habit. 

Mr.  DENMAN. — I  object  to  the  question  on  the 
ground  that  it  is  ambiguous.  It  doesn't  show  which 
situation  he  is  referring  to.  There  have  two  situa- 
tions been  testified  to.  One  is  what  the  vessel  would 
do  going  full  speed  ahead  and  then  the  reverse  signal 
is  given,  how  soon  it  would  stop.  The  other  situa- 
tion is,  she  had  been  going  along  at  a  slowed  speed, 
then  the  order  full  speed  astern  was  given.  I  don't 
know  which  he  refers  to.  I  don't  want  the  witness 
confused  because  we  must  be  particular  in  this.  It 
is  purely  theoretical.  Now,  which  situation  does 
counsel  refer  to  ? 
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Mr.  CAMPBELL. — Again  I  say  I  am  not  called 
upon  to  be  quizzed  by  counsel. 

COURT. — Ask  the  question  again. 

Q.  Captain,  if  your  steamer  is  running  full  speed 
ahead — exactly  what  I  asked  before — if  your 
steamer  is  running  full  speed  ahead,  can  you  stop 
her  within  three-quarters  of  a  mile  ? 

A.  Well,  as  I  said  a  minute  ago,  it  depends  entirely 
upon  circumstances — depends  upon — 

Q.  Under  the  conditions  that  prevailed  there  that 
night,  we  will  say? 

A.  Well,  I  ain't  able  to  say.  I  might  have  said 
that  there,  but  I  don't  know  as  I  could  tell  exactly. 
As  I  said  to  Edwards  at  that  time,  I  couldn't  tell. 

Q.  Did  you  say  you  could  or  no,  sir,  you  couldn't 
do  it?  When  you  told  Captain  Edwards  you 
couldn't.  He  said,  ''How  long  does  it  take  the 
'Elder'  backing  full  steam  astern  to  check  her 
headway?  A.  Well,  I  should  judge  in  the  neighbor- 
hood of  probably  three  minutes.  You  see,  we  was 
making — well,  yes,  in  the  neighborhood  of  three 
minutes. ' '  When  you  made  that  answer  you  had  in 
mind  the  conditions  prevailing  that  night  ?     [345] 

A.  I  might  have  said  that. 

Q.  (Continues  reading:)  "Couldn't  her  headway 
be  stopped  and  her  going  astern  within  three- 
quarters  of  a  mile?  A.  No,  sir.  Q.  It  couldn't? 
A.  No,  sir.  Q.  You  couldn't  reverse  and  back  her 
full  speed  astern  and  check  her  headway  in  three- 
quarters  of  a  mile?  A.  No,  sir."  Now,  you  didn't 
misunderstand  Captain  Edwards'  question,  did  you? 
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A.  I  don't  suppose  I  did. 

Q.  Now,  then,  you  knew  then  that  when  you 
backed  your  engine  full  speed  astern  within  a  dis- 
tance of  1,000  to  1,500  feet  of  the  ''Kern"  it  was  ab- 
solutely hopeless  to  stop  before  you  reached  the 
''Kern'"? 

A.  No,  I  didn't.  I  thought  it  would  swing  her  far 
enough  so  she  wouldn't  catch  us. 

Q.  To  port?        A.  Yes. 

Q.  You  knew  you  couldn't  stop  the  ship  within 
that  distance? 

A.  I  wasn't  sure;  might  have  stopped  her. 

Q.  In  the  face  of  your  testimony  here  that  you 
couldn't  stop  her  within  three-quarters  of  a  mile, 
do  you  mean  to  say.  Captain,  now,  when  you  reversed 
her  300  feet  from  the  stem  of  the  "Kern"  you 
thought  you  could  stop  her  before  she  reached  the 
"Kern"? 

A.  In  that  question  they  didn  't  say  anything  about 
conditions  at  all — whether  flood  tide  or  ebb  or  the 
wind  blowing  or  anything  of  the  kind. 

Q.  Were  you  testifying  to  flood  tide  or  running 
on  ebb  tide?        A.  Depends. 

Q.  At  this  time  you  answered  Captain  Edwards' 
question? 

A.  I  didn't  state  any  tide  or  any  conditions.  He 
didn't  ask  any  conditions.     [346] 

Q.  When  you  said  to  Captain  Edwards  "We  was 
running"  and  he  broke  in  on  you,  you  had  in  mind 
the  conditions  that  night,  didn't  you? 

A.  I  don't  know  whether  I  did  or  not. 
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Q.  Now,  then,  Captain,  when  you  came  around 
Cooper's  Point  and  gave  the  first  signal,  of  one  blast 
to  the  ''Kern,"  you  didn't  know  whether  it  was  safe 
for  you  to  go  by  or  not,  did  you  ? 

A.  I  did  at  that  time,  yes. 

Q.  You  did? 

A.  Yes,  because  I  could  see  I  had  this  vessel  on  my 
port  bow  and  there  was  an  opening  there;  could  have 
gone  through  on  my  own  business. 

Q.  Did  you  know  the  conditions  ahead? 

A.  No,  as  far  as  I  could  see  at  that  time  and  the 
conditions  in  the — 

Q.  You  don't  know  whether  it  was  safe  or  not! 

A.  I  could  go  there. 

Mr.  DENMAN. — Do  you  contend  it  wasn't  safe  in 
there  1 

Q.  You  didn't  know  it,  did  you.  Captain? 

A.  Yes,  the  indications  looked  favorable  to  me — 
it  was  all  right — I  could  go  down  with  safety. 

Q.  So  you  continued  on  your  course? 

A.  I  did,  certainly. 

Q.  Despite  the  fact  you  received  no  response  from 
the  "Kern"? 

A.  I  kept  on  my  course  because  she  was  on  my 
port  bow  and  I  knew  I  could  go  by  safely,  so  far  as  I 
could  see. 

Q.  Nothing  there  so  you  couldn't  get  through? 

A.  Not  at  that  time. 

Q.  Nothing  why  you  should  expect  to  receive  a 
danger  signal  from  the  ''Kern"? 

A.  No,  I  was  not  looking  for  a  danger  signal.     As 


Columbia  Contract  Company  et  al.  377 

(Testimony  of  W.  H.  Patterson.) 
I  said,  supposed  could  go  on.     [347] 

Q.  So  after  you  rounded  Cooper's  Point  you  con- 
tinued on  that  belief  in  your  own  mind  you  were  go- 
ing past  the  ''Kern'"? 

A.  That  my  ship  was  slowed  down  and  that  we 
could  go  past  her. 

Q.  Will  you  answer  my  question,  please  f 

A.  I  answered  the  question. 

Q.  You  thought  at  that  time  you  would  go  on  past 
the  "Kern"? 

A.  Certainly  I  did.  I  had  no  reason  to  believe 
anything  different. 

Q.  When  you  did  not,  as  you  testified,  receive  a 
response  to  the  first  whistle  to  the  "Kern,"  was  there 
any  doubt  raised  in  your  mind? 

A.  Not  at  that  time  when  I  blowed  the  first 
whistle. 

Q.  Was  there  any  doubt  in  your  mind  when  you 
gave  the  second  whistle? 

A.  No,  not  at  that  time;  I  was  giving  the  second 
whistle,  but  as  soon  as  I  give  the  second  whistle  he 
fired  the  cross-whistles  back. 

Q.  And  you  gave  the  second  whistle  immediately 
after  you  gave  the  first  whistle  ? 

A.  I  did,  yes. 

Q.  Now,  what  was  the  reason  you  slowed  down 
your  steamer  when  you  gave  the  first  whistle? 

A.  We  always  slow  dow^n  in  passing  barges. 
Daniel  Kern  asked  us  to  do  that. 

Q.  Then  you  did  know,  when  you  blew  the  first 
passing  signal  that  the  "Daniel  Kern"  was  ahead 
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with  barges,  and  expected  to  pass  her? 

A.  Could  see  her — boats  or  barges  of  some  descrip- 
tion. 

Q.  That  was  the  reason  you  slowed  the  engine? 

A.  Always,  sir. 

Q.  That  is  the  reason  you  slowed  your  engines'? 

A.  Certainly,   always  slow  the  engine. 

Q.  That  is  the  reason,  isn't  it? 

A.  I  suppose  it  was.     [348] 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  Captain,  as  I  understood  it,  the  first  whistle 
that  you  blew  was  one- whistle  signal,  as  you  passed 
the  Point?        A.  Yes,  sir. 

Q.  And  the  second  one  was  when  you  were  about 
fifteen  hundred  feet  away  ? 

A.  Fifteen  hundred  feet  away. 

Mr.  CAMPBELL. — If  the  Court  please,  I  object  to 
a  leading  question.  This  witness  has  not  testified 
to  fifteen  hundred  feet  away  at  all.  He  said  immedi- 
ately after  he  blew  the  first  one,  he  blew  the  second; 
now  counsel  comes  along  and  says  fifteen  hundred 
feet. 

Mr.  DEJSFMAN. — That  was  his  direct  testimony 
this  morning. 

Mr.  CAMPBELL.— It  was  not  his  direct  testi- 
mony. 

The  COURT. — I  suppose  this  is  only  preUminary 
to  another  question? 

Mr.  DENMAN.— Yes. 

The  COURT.— Very  well,  ask  it= 
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Mr.  DENMAN. — I  am  correct,  am  I  not,  that  he 
answered  twelve  to  fifteen  hundred  feet  this  morn- 
ing? 

Mr.  CAMPBELL. — He  said  when  he  got  the  first 
series  of  two  whistles,  Mr.  Denman,  from  the  other 
vessel,  he  was  from  twelve  to  fifteen  hundred  feet 
away. 

Mr.  DENMAN. — I  want  to  bring  it  out  then. 

Q.  How  many  one- whistle  signalsi,  did  you  blow? 
When  did  you  blow  your  first  one- whistle  signal? 

A.  When  I  rounded  the  point,  like. 

Q.  How  far  were  you  from  the  point,  do  you  sup- 
pose?       A.  Off  the  point?     [349] 

Q.  How  far  from  the  point? 

A.  Just  after  I  passed  the  point. 

Q.  Just  after  you  passed  the  point;  within  five 
hundred  feet  of  it? 

Mr.  WOOD. — Which  way  do  you  mean,  off  shore? 

Mr.  DENMAN. — No,  no;  distance  from  the  point. 

The  WITNESS.— Down  shore.  You  mean  dis- 
tance off,  as  I  went  by  after  I  passed? 

Q.  The  actual  distance  from  your  vessel  to  the 
point  when  you  first  blew  the  whistle  ? 

A.  Oh,  probably  five  hundred  feet.  It  might  have 
been  a  little  more. 

Q.  How  is  that? 

A.  It  might  have  been  a  little  more;  I  could  not 
tell  exactly. 

Q.  Might  it  have  been  more  than  a  thousand  feet? 

A.  We  are  supposed  to  blow  a  half  a  mile  off,  and 
as  far  as  my  judgment  would  allow  me,  I  blew  a 
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whistle  a  half  a  mile  off;  see? 

Q.  The  first  whistle? 

A.  Yes,  after  I  got  around  the  point. 

Q.  Now,  how  far  were  you  from  her  when  you  blew 
your  second  whistle? 

A.  Well,  we  was  getting  pretty  well  down  then. 

Q.  A  thousand  feet  ? 

A.  Yes.  We  was  further  than  that;  between  a 
thousand  and  fifteen  hundred  feet. 

Q.  When  was  it  you  got  the  first  response  from  the 
''Kern"? 

A.  Right  after  I  blowed  my  second  whistle,  just 
immediately  after  I  got  the  second  whistle, — after 
I  blowed  my  second  whistle,  I  meant  to  say.     [350] 
Recross-examination  by  Mr.  CAMPBELL. 

Q.  You  remember  testifying  before  the  Inspectors, 
do  you  not,  Captain,  that  at  the  time  you  received  the 
whistles  from  the  "Kern"  that  you  said,  "By  that 
time  I  was  down  on  top  of  the  man"? 

A.  Oh,  I  could  not  have  been  down  there.  I  could 
not  have  been  down  on  top  of  him.  I  don't  remem- 
ber saying  that  at  all.  I  don't  think  I  did  say  it 
either. 

Q.  Don't  think  you  did? 

A.  No.    Even  if  it  is  there,  I  would  not  believe  it. 

Q.  What  is  that? 

A.  Even  if  it  is  there,  I  would  not  believe  it. 

Q.  What  is  that? 

A.  Even  if  it  is  there,  if  I  would  see  it  in  black  and 
white,  I  wouldn't  believe  it. 

Q.  Can  you  read  it  in  this  record  (counsel  exhibit- 
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ing  transcript  to  witness) ,  "  By  that  time  I  was  down 

on  top  of  the  man' '  ? 

A.  Well,  that  meant  I  was  getting  down  close  to 
him.     It  didn't  mean  I  was  right  on  top  of  the  ship. 

Q.  You  did  tell  that  to  the  Inspectors,  "By  that 
time,  I  was  down  on  top  of  the  man,"  didn't  youf 

A.  Well,  I  was  down  close  to  the  "Kern." 

Q.  What  do  you  consider  close?  You  gave  that 
to  the  Inspectors,  didn't  you? 

Mr.  WOOD. — Read  the  question  and  answer  into 
the  record  and  ask  him  if  that  is  not  the  correct  testi- 
mony. 

Mr.  CAMPBELL.— (Reading:)  "Just  give  a 
statement,  Captain,  [351]  of  the  occurrence,  of 
the  matter?  A.  As  it  happened?  Q.  Yes,  as  it 
happened,  to  your  knowledge.  A.  Well,  on  the  18th, 
I  was  going  down  the  river  as  pilot  of  the  steamer 
'George  W.  Elder,'  and  before  I  come  to  Cooper's 
Point  I  met  the  'Hercules'  about  a  quarter  of  a 
mile  this  side  of  Cooper's  Point  up-river,  and  he  was 
in  tow  of  his  barges,  and  I  blew  one  whistle  to  pass 
to  the  right,  which  he  answered,  and  knowing  at  that 
time  that  I  would  meet  the  'Daniel  Kern'  with  a 
tow  down  the  river  somewheres  I  was  on  the  lookout 
for  her,  and  as  I  rounded  Cooper's  Point,  I  picked  up 
the  'Daniel  Kern'  off  of  Waterford  Light,  and  I 
blow  him  one  whistle,  which  I  got  no  answer,  and 
I  says  to  the  officer  on  the  deck,  'I  wonder  what  is 
the  matter  with  that  fellow?'  And  I  blow  him  an- 
other whistle.  Hold  on;  I  am  a  little  ahead  of  my 
story,  there.     When  I  blew  my  first  whistle  I  slowed 
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my  ship  down,  as  soon  as  I  blowed  my  first  whistle, 
and  then  I  blew  him  another  whistle  and  he  didn't 
answer  it  immediately,  and  pretty  soon  he  answered 
me  with  two  whistles  and  I  put — I  says  to  the  officer 
on  the  bridge  to  stop  the  ship  and  put  her  full  speed 
astern,  which  was  done,  and  then  he  blowed  me  two 
whistles  more.  By  that  time  I  was  down  on  top 
of  the  man.'' 

Mr.  DENMAN.— Oh,  by  that  time,  after  he  had 
slowed  down. 

Mr.  WOOD. — Oh,  no,  Mr.  Denman;  you  are  not  tes- 
tifying.    Let's  get  this  in  just  as  it  was. 

The  COURT. — You  can  make  your  argument  later. 

Mr.  WOOD. — You  can  argue  it  later. 

Mr.  DENMAN.— I  know,  but  I  couldn't  tell  what 
he  meant. 

The  COURT.— Read  on.     [352] 

Mr.  CAMPBELL.— (Reading:)  "At  the  same 
time  he  had  a  searchlight  on  all  the  time,  which 
blinded  me  and  blinded  the  quartermaster  in  the 
wheel-house.  He  was  throwing  his  searchlight 
around  over  the  river,  and  on  the  barges,  and  up  the 
river,  and  at  times  the  searchlight  was  right  in  the 
face  of  me  and  the  man  at  the  wheel.  When  I  first 
picked  up  the  'Elder,' — first,  when  I  blowed  him 
one  whistle — Inspector  EDWARDS. — (Interrupt- 
ing:) You  mean  when  you  first  picked  up  the 
'Kern?'  A.  Yes,  sir;  when  I  first  picked  up  the 
*Kern,'  I  could  see  that  I  had  plenty  fairway  on  the 
Washington  shore  down  the  river;  that  is  when  I 
first  sounded  my  one  whistle;  and  didn't  think  there 
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was  any  trouble  whatever  by  me  proceeding  on  the 
way  down  the  river  until  he  had  blown  me  the  two 
whistles.  When  I  blowed  my  first  whistle  I  said  I 
slowed  her  down,  and  no  answer.  When  I  blowed 
him  my  first  whistle  I  put  my  wheel  astarboard — 
hold  on — I  put  my  wheel  aport  to  go  down  the  Wash- 
ington shore,  which  I  knowed  I  had  plenty  of  room 
to  go  through,  until  I  heard  the  sound  of  these  two 
whistles;  and  I  could  see  when  he  blow  his  two 
whistles  to  me  that  his  barges, — it  looked  to  me  that 
they  were  headed  inshore  on  the  Washington 
shore,  and  I  could  see  that  his  boat  was  headed 
in  on  the  Washington  shore,  and  I  could  see, 
could  tell  by  the  way  he  was,  because  I  could  see 
his  mast  headlights  and  could  see  his  starboard  lights 
coming  in  view,  which  would  show  the  ship  was 
headed  inshore."  Do  you  remember  giving  that 
testimony  ? 

A.  Well,  I  guess  that  is  right,  probably.  I  could 
see  the  reflection.     I  told  him  the  reflection. 

Q.  So  according  to  your  recollection  at  that  time 
when  the  "Kern"  blew  you  the  two  whistles,  you 
were  down  on  top  of  the  man  ?     [353] 

Mr.  DENMAN.— No. 

A.  I  didn't  say  I  was  down  on  top  of  him;  down 
on  top  of  a  ship  we  consider  when  we  are  in  a  thou- 
sand or  fifteen  hundred  feet,  we  are  getting  down 
close  to  a  vessel.  That  is  the  meaning  of  that;  that 
is  what  I  meant. 

Mr.  DENMAN.— That  is  not  what  he  stated,  either. 

The  WITNESS.— No,  I  didn't  say,  "I  am  down  on 
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top  of  him,"  that  means  a  safe  distance  away, — ^that 

does  to  a  seafaring  man. 

Q.  You  know,  of  course,  that  searchlight  could  not 
be  turned  around  so  as  to  flash  upstream,  don't  you? 

A.  I  don't  know  anything  of  the  kind.  I  have 
never  seen  a  searchlight  yet  put  on  a  ship  you  could 
not  twist  plumb  around.  I  have  had  experience  with 
a  good  many  of  them  for  a  good  many  years,  a  good 
many  hundred  and  thousand  of  them,  the  ships  I 
have  been  on. 

Q.  You  don't  know  anything  about  the  "Kern's" 
searchlight  ? 

A.  I  have  been  on  the  "Kern"  when  she  was  the 
old  "Manzanita,"  when  it  belonged  to  the  Govern- 
ment, but  then  I  could  not  say  she  had  a  searchlight 
on  it;  I  can't.  Probably  Mr.  Kern  put  the  search- 
light on  there;  I  don't  know. 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  Now,  let  me  ask  you,  as  you  swing  to  your  port, 
that  would  make  the  other  vessel  appear  to  swing 
across  your  bow  to  starboard,  would  it  not  ? 

A.  As  we  would  swing  to  port,  naturally  it  would 
look  as  though  the  other  vessel, — out  of  the  bow 
there, — was  moving  ahead.  You  would  naturally 
think,  because  we  were  swinging  [354]  over  here 
all  the  time,  and  it  would  naturally  make  her  look  as 
though  she  was  going  the  other  way. 

Q.  So  when  you  move  your  vessel  around  towards 
the  point  the  other  vessel  might  appear  swinging 
towards  the  Washington  shore? 

A.  The  Washington  shore,  yes. 
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Q.  You  heard  the  testimony  here,  as  a  matter  of 
fact,  the  *'Kern"  was  pointing  downstream,  didn't 
you?        A.  Yes,  sir. 

QL  That  is  conceded  to  be  true,  isn't  it? 

A.  Yes,  sir. 

Witness  excused.     [355] 

Testimony  of  W.  H.  Pope,  for  Respondent. 

W.  H.  POPE  was  next  called  as  a  witness  on  be- 
half of  respondent  and  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination  by  Mr.  DENMAN. 

Ql  Captain  Pope,  what  is  your  occupation  ? 

A.  Pilot. 

Q'.  How  long  have  you  been  a  pilot? 

A.  Well,  I  have  been  on  the  Columbia  River  about 
twenty-five  years. 

Q.  (By  Mr.  FULTON.)     How  long? 

A.  I  have  been  on  the  Columbia  River,  working  on 
the  Columbia  River  as  master  and  pilot  for  twenty- 
five  years. 

Q'.  Had  your  license  during  all  that  time? 

A.  Yes,  sir. 

Q.  Have  you  ever  piloted  the  steamer  ** Elder"? 

A.  I  have. 

Q.  How  is  she  to  mind  her  helm?  Is  she  quick  or 
slow?         A.  Fairly  quick. 

Q.  Fairly  quick.  Suppose  you  were  going  down 
the  stream  with  the  "Elder"  at  full  speed  and  there 
was  a  vessel  dead  ahead  of  you  five  hundred  feet  off, 
pointing  straight  away  from  you,  would  you  have  any 
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difficulty  passing  her?        A.  I  should  suppose  not. 

Q.  Presuming  now,  everything  is  clear  on  the  star- 
board side  of  her,  would  you  have  any  trouble  passing 
her  to  starboard  f 

A.  Any  trouble  to  pass  to  starboard?     [356] 

Q.  Yes.  Suppose  it  is  all  clear  on  the  starboard 
side.        A.  No,  sir. 

Q.  And  she  is  dead  ahead  of  you  five  hundred  feet 
off,  how  much  do  you  think  you  could  pass  her,  how 
much  room  could  you  give  her  in  five  hundred  feet  ? 

A.  Plenty  of  room  to  clear. 

Q.  Plenty  of  room  to  clear.  Now,  suppose  you  put 
her  back  a  thousand  feet  and  you  begin  your  man- 
euver there,  would  you  have  any  difficulty  passing 
her  to  starboard?        A.  No,  sir. 

Q.  Is  there  any  rule  of  this  river,  which  gives  a 
barge,  or  a  tug  with  barges,  the  right  to  hold  up  a 
vessel  coming  downstream  when  there  is  room  to  pass 
her? 

Mr.  CAMPBELL. — If  the  Court  please,  we  submit 
that  calls  for  a  conclusion  of  law  on  the  part  of  this 
witness. 

Mr.  DENMAN. — I  asked  him  for  the  rule  of  the 
river,  if  there  is  any  rule  of  the  river  in  passing. 

A.  Not  that  I  know  of. 

Q.  Which  way  will  the  ''Elder"  swing?  What 
sort  of  a  wheel  has  she,  a  right-hand  or  left-hand 
wheel  ?        A.  She  has  got  a  right-hand  wheel. 

Q.  What,  the  "Elder"?        A.  Oh,  the  "Elder"? 

Q.  Yes,  the  "Elder."        A.  A  left-hand. 

Q.  She  has  a  left-hand  wheel.     What  course  will 
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the  vessel  take  if  she  is  going  full  speed  ahead  and 
you  reverse  full  speed  astern  with  her,  to  her  port  or 
starboard  ? 

A.  She  will  throw  her  stern  to  starboard. 

Q.  And  her  head?        A.  Her  head  to  port.     [357 J 

Q.  To  port ;  and  what  will  her  course  be,  to  port  i 

A.  To  port. 

Cross-examination  by  Mr.  CAMPBELL. 

Q.  Do  you  think  it  would  take  three-quarters  of 
a  mile  to  stop  the  "Elder"  when  she  is  going  full 
speed  ahead  in  slack  water? 

A.  Well,  that  is  a  pretty  hard  question  to  answer 
exactly. 

Q.  Well,  if  Captain  Patterson  testified, — 

A.  (Interrupting.)  I  have  never  tried  her  ex- 
actly, how  far. 

Q.  Captain,  is  there  any  rule  on  the  river  that  per- 
mits an  overtaking  vessel  to  pass  an  overtaken  vessel 
without  the  consent  of  the  overtaken  vessel  f 

A.  The  rule  of  the  road — 

Mr.  WOOD. — (Interrupting.)  No,  we  are  asking 
for  the  rule  of  the  river ;  not  for  the  law,  but  for  the 
rule  amongst  river  men.    We  know  what  the  law  is. 

Mr.  FULTON.— We  doubt  that. 

Mr.  WOOD. — You  are  at  perfect  liberty  to  doubt 
it. 

The  WITNESS.— We  are  supposed  to  follow  the 
law,  sir. 

Mr.  DENMAN. — We  don't  contend  that  there  is. 
We  don't  contend  that  we  had  any  right  to  attempt 
to  pass  to  the  starboard  if  there  was  anything  there 
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that  warranted  giving  us  a  stop  signal,  four-whistle 

signal. 

Q.  Captain,  if  you  were  pilot  of  a  vessel  which 
could  not  be  stopped  from  full  speed  ahead  within 
three-quarters  of  a  mile,  would  you  run  down  to  with- 
in a  thousand  feet  of  a  steamer  ahead  without  stop- 
ping your  ship  before  you  got  consent  to  pass  her? 
[358] 

Mr.  DENMAN. — Presuming  there  is  plenty  of 
room  to  pass. 

A.  When  I  am  approaching  a  vessel  to  pass,  if  I 
get  a  danger  signal,  I  put  my  vessel  full  speed  astern 
and  I  answer  with  three  blasts  of  the  whistle  to  let 
the  other  party  know  that  I  am  backing. 

Q.  And  you  aim  to  give  your  passing  signal  at  suffi- 
cient distance  astern  of  that  vessel  that  you  are  over- 
taking, so  that  if  you  do  get  a  danger  signal,  you  can 
stop  her  before  you  reach  her,  don 't  you  ? 

A.  That  is  the  idea.  At  the  same  time,  sometimes 
it  is  pretty  hard  to  do. 

Q.  But  that  is  what  you  aim  to  do  ?        A.  Sure. 

Q.  When  you  don't  get  the  permission  to  pass,  you 
don't  continue  on  your  course  right  down  on  to  her, 
do  you?        A.  Try  not  to. 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  Now,  Captain,  suppose  you  are  coming  down 
the  stream  and  you  see  a  vessel  ahead  and  you  blow 
one  whistle ;  she  is  ofl  on  your  port  bow,  but  pointing 
the  other  way,  and  there  is  plenty  of  room  to  pass  her 
on  the  starboard  side ;  you  blow  one  whistle  and  don 't 
get  any  response  and  you  slow  your  engine  and  go  on, 
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and  then  blow  a  second  whistle,  and  then  you  get  a  re- 
sponse which  is  a  cross-signal  or  four  whistles,  would 
you  then  put  your  propeller  full  speed  astern  ? 

A.  I  surely  would. 

Q.  Now,  would  you  consider  that  that  was  a  proper 
maneuver,  described  as  a  whole  I     [359] 

A.  That  is  the  only  method  that  will  protect  a 
pilot.  When  he  gets  a  danger  signal,  he  is  required 
to  put  his  vessel  full  speed  astern. 

Qi.  Now,  suppose  you  are  a  half  mile  away  and  you 
blow  your  one  whistle,  you  don't  get  any  response, 
you  slow  down — that  is  the  proper  thing  to  do,  slow 
down,  isn't  it?        A.  Yes,  sir. 

Q.  And  then  blow  another  whistle  to  see  if  he  didn't 
hear  the  first,  that  is  what  you  do,  isn't  it  ? 

A.  I  should  do  so. 

Q.  And  that  is  all  right  up  to  that  point,  isn't  it? 

A.  Sure. 

Q.  Then  if  you  get  a  response  of  four  whistles,  that 
would  indicate,  that  if  the  way  was  clear  to  the  right, 
that  the  other  fellow  must  see  something  in  that  way 
that  would  hinder  you,  wouldn't  it? 

A.  I  suppose  so. 

Mr.  CAMPBELL.— If  the  Court  please,  that  is  not 
asking  an  expert  opinion,  but  it  is  putting  the  an- 
swer in  the  witness '  mouth.  It  is  a  leading  question 
and  not  asking  for  an  expert  opinion. 

Mr.  DENMAN. — I  am  asking  what  interference 
would  be  drawn  where  the  passage  looks  clear  to  you 
and  you  get  four  whistles  indicating  you  can't  get 
through  there,  whether  that  would  not  indicate  that 
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there  was  something  in  there  which  you  could  not  see 

that  the  other  fellow  could? 

A.  That  would  indicate  danger. 

Q.  Yes;  and  if  the  passageway  was  clear  to  you, 
that  would  indicate  the  danger  to  the  other  fellow  on 
the  passageway  [360]  that  you  didn't  see,  wouldn't 
it? 

A.  I  would  suppose  there  was  either  something  in 
the  way  or  he  was  in  the  way  or  would  be  in  the  way. 

Mr.  CAMPBELL. — It  would  indicate  to  you  there 
was  something  in  the  mind  of  the  vessel  ahead  which 
he  thought  made  it  improper  for  you  to  attempt  to 
pass  him  as  you  had  indicated  by  your  whistle  you 
desired?        A.  Sure. 

Q.  Of  course,  if  there  was  nothing  there  to  stop 
you  in  the  fairway,  he  would  have  no  right  to  refuse 
you  to  go  through,  would  he  ?        A.  No. 

Mr.  CAMPBELL. — Again  that  is  a  question  of 
law. 

Recross-examination  by  Mr.  WOOD. 

Q.  No  matter  how  wrong  or  foolish  he  was,  you 
would  have  no  right  to  force  your  way  through 
against  his  danger  signal  ? 

A.  If  it  was  broad  daylight  and  I  saw  my  way 
clear  through  I  should  pass  ahead;  I  should  go 
through.  I  would  exercise  the  right.  But  in  the 
night,  I  should  not  attempt  to  go  through,  because  it 
is  impossible  for  us  to  see  so  very  far  ahead. 

Q.  And  if  he  happened  to  have  a  submerged  spar 
that  you  didn't  see  and  you  carried  it  away  and  in- 
jured his  vessel,  you  would  be  in  the  wrong  for  disre- 
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garding  his  signal,  wouldn't  you ?        A.  Sure. 

Q.  You  have  handled  the  "Elder"  a  good  many 
times?        A.  Yes,  sir.     [361] 

Q.  How  far  will  she  swing  to  port  off  the  right  line 
in  going  full  speed  ahead  in  slack  water  with  her  helm 
hard  astarboard  set  at  the  beginning  of  the  thousand 
feet  line? 

A.  Well,  she  would  go  at  least  three  points. 

Q'.  And  in  a  thousand  feet,  how  many  feet  would 
that  make  perpendicular  to  her  line  of  crossing? 

A.  Well,  I  would  say  broad  off,  off  on  the  beam. 

Q.  Can  you  make  a  guess  ? 

Mr.  DENMAN. — He  said  broad  off  on  the  beam. 

The  WITNESS. — I  said  she  would  go  a  fourth  of 
the  way  around,  at  least. 

Mr.  DENMAN. — In  a  thousand  feet,  she  would  be 
broad  off  on  the  beam?  Yes.  Then  if  at  the  same 
time  the  helm  was  set  to  starboard,  the  reverse  signal 
is  given  and  the  engines  are  set  full  speed  astern,  the 
wheel  full  speed  astern,  that  would  have  a  tendency 
to  throw  her  stern  to  starboard  and  her  bow  to  port, 
too,  wouldn't  it?        A.  Sure. 

Q.  Now,  that  would  accentuate  the  bow  movement 
toward  the  port,  or  check  it,  she  still  going  through 
the  water  ?  You  see,  to  make  it  clear,  I  will  say  she 
was  going  full  speed  ahead  and  at  the  same  instant, 
her  helm  was  thrown  hard  astarboard  and  the  reverse 
signal  given  and  the  propeller  set  full  speed  astern, 
now  in  a  thousand  feet,  will  she  swing  more  to  the 
port  under  those  circumstances,  than  if  her  propeller 
had  not  been  set  astern  ? 
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A.  She  won't  always  do  that.  I  have  known  ves- 
sels that  backed  to  port,  when  they  would  get  a  little 
swing  on  a  starboard  helm  to  go  off  just  the  opposite. 
[362] 

Q.  I  am  talking  about  the  ' '  Elder. ' '  You  said  you 
were  familiar  with  it?        A.  I  am. 

Q.  Now,  she  has  a  left-handed  propeller  ? 

A.  Yes,  sir. 

Q.  And  therefore  when  backing,  her  stern  swings 
to  starboard?        A.  Yes,  sir. 

Q.  And  her  bow  to  port  ?        A.  Sure. 

Q.  Now,  then,  what  I  mean  is  when  her  helm  is  to 
starboard  and  her  bow  going  to  port  by  the  helm  also, 
she  is  reversed  full  speed  astern,  won't  that  help  the 
port  movement  of  the  bow? 

A.  Yes,  sure ;  although  they  will  sometimes  swing 
much  faster  backing  than  they  will  at  other  times. 
You  can't  bet  on  them  always  on  the  stern  movement. 

Ql  I  am  talking  about  the  "Elder." 

A.  Well,  I  am  talking  about  any  steamship. 

Q.  All  we  want,  this  is  the  "Elder"  on  trial  here. 

A.  Well,  I  will  say  the  "Elder." 

Q.  Yes,  say  the  "Elder." 

A.  Sometimes  she  will  back  quicker  than  she  will 
at  other  times  on  the  stern  movement. 

The  COURT. — How  do  you  account  for  that,  Mr. 
Pope? 

A.  All  vessels  are  the  same.  Sometimes  it  is  the 
current,  sometimes  it  is  one  thing,  sometimes  an- 
other. 

The  COURT. — Suppose  she  was  in  slack  water, 
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would  she  back  quicker"? 

A.  Then  in  perfectly  slack  water,  she  ought  to  back 
to  starboard.     [363] 

Mr.  DENMAN. — One  moment.  She  ought  to  back 
to  starboard! 

A.  The  stern  will  go  to  starboard. 

Mr.  DENMAN.— Yes. 

Q.  (Mr.  WOOD  resuming.)  Now,  Captain,  when 
a  vessel  is  lying  still  in  slack  water,  and  the 
''Elder,"— we  will  talk  about  the  ''Elder," — when 
the  "Elder"  is  lying  still  in  slack  water  and  her  pro- 
peller is  set  full  speed  astern,  long  before  she  has  got 
headway — 

Mr.  DENMAN. — (Interrupting.)     Sternway. 

Q.  (Continuing.)  Sternway,  the  stern  commences 
to  swing  to  starboard  almost  with  the  first 
revolution,  doesn  't  it  *?        A.  Yes,  sir. 

Q.  So  that  with  that  lateral  movement,  the  push 
of  the  stern  over  to  starboard  commences  immediately 
with  the  first  turn  of  the  propeller?        A.  Yes,  sir. 

Q.  Therefore,  wouldn't  it  be  a  fact  that  the  vessel 
slill  having  headway  as  I  have  said,  just  shut  off  from 
full  speed,  and  the  helm  set  hard  astarboard  and  then 
the  reverse  signal  given  and  the  propeller  set  hard 
reverse,  that  that  would  accentuate  the  bow  move- 
ment to  port  ? 

A.  You  mean  a  vessel  going  about  twelve  miles  an 
hour  ? 

Q.  Yes,  twelve  miles,  or  from  ten  to  twelve. 

A.  If  you  let  that  get  a  little  swing  with  the  helm 
and  then  back  them,  why,  of  course,  it  will ;  but  if  you 
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are  going  dead  ahead,  straight  ahead  and  commence 
to  back,  it  will  be  some  little  time  before  she  will  make 
any  move  at  all. 

Q.  With  both  the  helm  hard  over  and  the  backing  ? 
[364] 

A.  As  I  say,  she  will  have  to  get  part  of  her  way 
off  before  she  will  back  to  starboard. 

Q'.  I  am  talking  about  the  swing  of  the  bow  to  the 
port  and  the  helm  hard  astarboard  1 

A.  Yes,  if  you  let  the  steamer  go  until  she  is  on  a 
swing,  before  you  go  to  backing  her,  she  will  swing 
quickly. 

Mr.  DENMAN. — You  mean  let  the  rudder  catch  ? 

A.  Let  the  rudder — throw  your  rudder  hard  astar- 
board and  let  her  get  a  swing,  a  slight  swing,  then  it 
is  all  right ;  but  if  you  go  to  backing  immediately,  the 
rudder  thrown  hard  astarboard  don 't  do  so  very  much 
good. 

"Q'.  What  I  mean  is  this :  With  the  helm  hard  astar- 
board, does  the  backing  of  the  propeller  help  the 
swinging  of  the  bow  to  port,  or  stop  it  ? 

A.  In  dead  slack  water,  if  you  had  your  helm  astar- 
board, it  would  have  a  tendency  to  hold  her  steady. 
She  would  go  straight  astern  almost. 

Q.  That  is,  when  she  starts  from  a  position  of  sta- 
tionary ?        A.  Perfectly  stationary. 

Q'.  Well,  now,  that  is  not  the  question.  She  has 
got  headway  and  therefore  she  has  got  steerageway  ? 

A.  Yes,  sir. 

Q.  The  helm  is  hard  astarboard  and  therefore,  hav- 
ing steerageway,  her  bow  is  under  the  influence  of 
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that  swinging  to  port  ? 

*'A.  If  you  let  her  get  a  start  to  swing,  and  then  go 
to  backing,  sure ;  but  if  you  go  to  backing  immediately 
and  put  your  helm  hard  astarboard,  it  will  take  a 
little  while  for  her  to  begin  to  swing. 

Q.  Even  when  she  has  got  headway  ? 

A.  Yes,  sir.     [365] 

Q.  All  right.  Now,  then,  would  the  swing  be  less 
if  you  did  not  start  the  propeller  than  if  you  did  ? 

A.  How  is  that? 

Q.  Suppose  you  did  not  start  the  propeller  at  all, 
simply  left  it  to  the  helm?        A.  To  the  helm? 

Q.  Yes,  would  that  swing  the  greater  or  less  than 
if  both  the  helm  and  the  propeller  were  working? 

A.  She  would  start  off  with  her  helm  quicker. 

Ql  Which  would  the  swing,  though,  I  mean  be 
more? 

A.  Without  backing  until  she  got  to  swinging.  A 
vessel  to  swing  quickly  wants  to  feel  the  rudder  and 
then  go  to  backing, — 

Q.  (Interrupting.)  I  understand  that.  Now,  you 
have  said  that  and  made  that  clear.  Now,  I  am  say- 
ing that,  having  started  to  swing,  which  will  she 
swing  quicker,  under  the  influence  of  just  the  helm 
alone,  or  with  both  the  helm  hard  astarboard  and  the 
propeller  reversed? 

A.  Well,  she  ought  to  swing — if  a  person  had 
plenty  of  searoom  and  let  the  vessel  go  ahead,  she  will 
swing  quicker  than  she  will  with  the  hehn  astarboard 
and  backing;  but  if  you  can't  drive  a  vessel  ahead, 
if  you  have  got  no  room  ahead,  then  you  do  the  best 
by  backing. 
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Q.  Well,  I  must  confess,  it  has  not  been  made  clear 
to  me  yet,  the  question  I  have  asked.  I  say,  with  a 
vessel  going  practically  full  speed,  we  will  say  ten 
miles  an  hour,  through  slack  water  and  the  helm  hard 
astarboard,  and  she  had  commenced  to  swing  and  got 
her  swing,  will  it  help  that  swing  or  hurt  it  by  revers- 
ing the  propeller  full  speed  astern?     [366] 

A.  Well,  it  is  pretty  near  a  standoff. 

Q.  It  doesn't  make  any  difference? 

A.  I  said  it  is  pretty  nearly  a  standoff. 

Q.  How  do  you  reconcile  that  with  the  fact  that 
the  lateral  movement  or  thrust  of  the  propeller  is  to 
send  her  stem  to  starboard  and  immediately  com- 
mences to  reverse? 

Mr.  DENMAN. — You  mean  when  she  is  moving  or 
at  a  standstill? 

Mr.  WOOD.— Moving. 

A.  The  vessel  backs  to  starboard. 

•Q.  Yes;  and  that  thrust  takes  effect  immediately 
that  the  propeller  commences  to  turn? 

A.  Yes,  sir. 

Q.  Now  why,  then,  doesn't  that  aid  the  movement 
of  the  bow  to  port, — 

A.  (Interrupting.)  I  mean  you  reverse  your  en- 
gine and  throw  your  vessel  astern,  you  lose  your 
steerageway  with  the  rudder,  as  far  as  the  rudder  is 
concerned. 

Q.  You  don't  lose  it  for  some  time,  do  you? 

A.  No,  not  for  some  time,  but  the  minute  the  ves- 
sel goes  astern — 

Q.  (Interrupting.)     But  she  is  not  going  astern. 
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A.  I  know  she  is  not  going  astern,  but  I  mean  if 
her  propellers. 

Mr.  FULTON. — The  propeller,  you  mean. 

A.  The  propeller  has  a  stem  movement,  she  is 
backing,  in  other  words. 

Q.  Yes,  she  is  backing,  but  she  is  going  through 
the  water  ahead? 

A.  If  you  stop  a  vessel  when  she  is  going  at  the 
rate  of  [367]  twelve  miles  an  hour  and  throw  your 
helm  hard  astarboard,  she  will  turn  pretty  quickly 
herself,  let  her  go.  Now,  then,  on  the  other  hand,  if 
you  go  to  backing,  she  will  back  to  starboard,  but  you 
lose  your  headway  and  lose  your  steerageway  with 
your  rudder,  as  far  as  your  rudder  is  concerned. 

Q.  Which  loses  the  most,  the  propeller  or  the 
hehn? 

A.  Well,  I  said  they  were  pretty  near  a  standoff. 

Q.  Well,  then,  if  they  are  pretty  near  a  standoff, 
it  seems  to  me  you  have  got  two  forces  to  work  send- 
ing the  stem  around  to  starboard  instead  of  one; 
isn't  that  so? 

A.  And  I  said  when  the  vessel  was  going  ahead 
and  you  went  to  backing  her,  you  lost  your  steerage- 
way  as  far  as  the  rudder  is  concemed. 

Mr.  DENMAN.— How  is  that,  by  the  disturbance 
of  the  waters  at  the  rudder? 

A.  Well,  you  stop  her  way;  you  stop  her  steerage. 

Mr.  DENMAN.— Suppose  she  is  going  ahead  still, 
with  the  water  being  disturbed  by  the  propeller,  does 
that  effect  the  grip  of  the  rudder  on  the  water  when 
you  are  reversing?        A.  Not  necessarily  so. 
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Q.  (Mr.  WOOD  resuming.)  Now  Captain,  can  you 
state  about  how  far  the  "Elder"  herself  would  swing 
in  a  thousand  feet  wtih  the  hehn  put  hard  astarboard 
and  the  propeller,  reversing  and  she  was  going  at  a 
speed  of  ten  miles  an  hour,  we  will  say,  in  slack 
water? 

A.  Oh,  I  could  not  tell  exactly  how  much  she 
would. 

Q.  No,  of  course  nobody  can  tell  exactly.  About 
how  much?    You  can  guess  at  it. 

Mr.  FULTON.— Will  you  read  that  question, 
please. 

(Question  read.)     [368] 

Mr.  WOOD.— That  is,  she  had  that  speed  at  the 
time  the  maneuver  or  operation  was  commenced,  go- 
ing through  slack  water  ten  miles  an  hour,  the  helm 
is  put  to  starboard  and  the  wheel  reversed,  how  far 
will  the  bow  swing  to  port  in  a  thousand  feet? 

A.  Well,  she  ought  to  swing  from  a  point  and  a 
half  to  two  points. 

Mr.  WOOD.— All  right,  that  is  all. 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  And  what  would  that  be,  two  or  three  hundred 
feet  off  of  your  line,  or  more  ? 

A.  A  vessel  going  straight  ahead,  she  ought  to 
swing  in  that  direction, — what  do  you  mean? 

Q.  Would  it  be  two  or  three  hundred  feet  off  the 
straight  Une  ahead  to  port,  that  it  would  have  gone 
over,  or  would  it  be  more  than  that,  three  or  four 
hundred  feet? 

A.  Well,  she  ought  to  be, — in  a  thousand  feet? 
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Q.  Yes. 

A.  She  ought  to  go  one  hundred  and  fifty  feet  off. 

Q.  That  is  an  estimate;  maybe  more  and  maybe 
less?        A.  Yes,  sir. 

Witness  excused.     [369] 

Testimony  of  Edward  Whiteman,  for  Respondent. 
EDWARD  WHITEMAN  was  next  called  as  a  wit- 
ness on  behalf  of  respondent  and  having  been  first 
duly  sworn,  testified  as  follows : 

Direct  Examination  by  Mr.  DENMAN. 

Q.  Captain  Whiteman,  how  long  have  you  been  at 
sea?        A.  Since  I  was  fourteen  years  old. 

Q.  And  how  old  are  you  now? 

A.  Fifty-seven — going  on  fifty-eight. 

Q.  What  papers  do  you  hold? 

A.  Chief  mate  on  ocean  steamers. 

Q.  How  long  have  you  been  that? 

A.  Fifteen  or  sixteen  years. 

Q.  Were  you  a  mate  on  the  "Elder"? 

A.  I  am  third  mate. 

Q.  How  long  had  you  been  that  at  the  time  of  this 
collision?        A.  That  was  the  second  trip. 

Q.  That  was  the  second  trip.  Have  you  been  on 
her  since  that  time  ? 

A.  Afterwards  I  was,  with  two  or  three  months 
between.     I  was  only  there  temporarily  at  that  time. 

Q.  I  see;  then  afterwards  you  came  on  her? 

A.  In  the  fall,  yes. 

Q.  You  are  familiar  with  handling  her,  are  you? 

A.  Yes,  sir. 
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Q.  How  does  she  swing  when  you  are  going  ahead 
at  full  speed  and  then  reverse  full  speed  astern, 
which  direction  will  she  swing  in?     [370] 

A.  She  will  swing  to  port;  she  has  got  a  left- 
handed  wheel,  that  is,  her  bow  will  swing  to  port. 

Q.  Her  bow  will  swing  to  port.  Will  she  make  a 
curving  course  to  port?        A.  Yes,  sir. 

Q.  As  she  goes  ahead?        A.  Yes,  sir. 

Q.  Until  she  is  dead  in  the  water?        A.  Yes. 

Q.  How  does  she  mind  her  helm? 

A.  Quick.     That  is,  when  she  is  in  right  trim. 

Q.  What  trim  was  she  in  on  the  night  of  this  colli- 
sion? 

A.  About  four  feet  by  the  stern,  I  should  judge. 

Q.  That  was  her  proper  trim  to  handle  her  in? 

A.  Fine  trim;  yes. 

The  COURT. — Just  a  moment.  What  do  you 
mean  by  four  feet  by  the  stern? 

A.  Well,  she  drew  four  feet  more  water  aft  than 
she  drew  forward. 

Q.  How  long  a  vessel  is  she? 

A.  Two  hundred  and  fifty  feet. 

Q.  Two  hundred  and  fifty  feet.  And  were  you  on 
watch  at  the  time  of  the  collision? 

A.  I  was,  sir. 

Q.  You  recollect  passing  Cooper's  Point  and  com- 
ing in  sight  of  the  tug  and  barges  on  beyond? 

A.  Yes,  sir. 

Q.  After  you  had  rounded  Cooper's  Point  and 
sighted  them,  what  course  did  you  steer? 
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A.  After  we  got  straightened  out,  we  were  steer- 
ing down  for  Waterford  Light.  I  think  that  is  the 
name  of  it.     [371] 

Q.  And  what  place  were  you  steering  for  with 
reference  to  those  barges  ? 

A.  We  were  steering  inside  of  her,  so  we  had  her 
on  the  port  bow. 

Q.  So  you  had  her  on  the  port  bow?  How  long 
was  she  on  your  port  bow? 

A.  Well,  until  she  cross-signalled  us.  We  got 
cross-whistles. 

Q.  And  how  far  were  you  away  from  her  when  she 
cross-signalled? 

A.  Somewhere  about  twelve  hundred  feet. 

Q.  What  did  you  do  then? 

A.  Reversed  the  engines  and  put  her  full  speed 
astern. 

Q.  And  what  did  you  do  with  your  helm,  if  any- 
thing?       A.  Put  her  hard  astarboard. 

Q.  What  was  the  result  of  that? 

A.  To  make  her  swing,  her  stem  swings  to  star- 
board and  her  bow  swings  to  port. 

Q.  And  what  course  would  she  take  through  the 
water? 

A.  Why,  kind  of  a  curving  course  like  that  (wit- 
ness illustrating),  she  was  going,  she  had  headway 
on  her  so  she  would  go  like  that  (illustrating). 

Q.  She  struck  the  "Elder,"  didn't  she,  on  that 
course.  She  struck  the  "Kern"  on  that  course, 
didn't  she? 

A.  On  a  swinging  course,  yes,  sir. 
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Q.  And  did  you  have  a  lookout  on  your  vessel? 

A.  Yes,  sir. 

Q.  The  quartermaster  at  the  wheel? 

A.  Yes,  sir. 

Q.  Was  your  course  clear  between  your  vessel  and 
the  Washington  shore, — between  the  "Kern"  and 
the  Washington  shore,  as  you  came  down?     [372] 

A.  Yes,  plenty  of  room. 

Q.  As  far  as  you  could  see  1 

A.  Plenty  of  room. 

Q.  How  did  you  start  this  movement  to  go  astern? 
What  signals  did  you  give  1 

A.  Full  speed  astern  on  the  engines. 

Q.  On  the  engines;  and  how  did  you  accomplish 

that? 

A.  Why,  by  ringing  the  telegraph.  I  rang  several 
times  so  as  to  let  the  engineer  know  that  I  wanted 
all  she  could  stand. 

Q.  Did  you  keep  that  up  until  she  struck"? 

A.  Almost. 

Q.  Do  you  know  of  any  rule  on  this  river  which 
permits  a  tug  and  tow  to  hold  you  up  from  passing 
through  clear  water  if  there  is  nothing  ahead  to  ob- 
struct you? 

Mr.  CAMPBELL.— I  object  to  that,  if  the  Court 
please,  as  being  immaterial. 

A.  Not  according  to  the — 

Q.  (Interrupting.)  Do  you  know  of  any  rule  on 
the  river,  I  mean,  to  that  effect?        A.  No,  sir. 

Q.  Well,  suppose  now  you  were  coming  down- 
stream,— suppose  you  had  been  right  behind  the 
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''Kern"  instead  of  being  off  to  her  starboard  and 
you  are  five  hundred  feet  from  her,  with  the  speed 
at  which  you  were  going,  would  you  have  any  diffi- 
culty in  clearing  her  to  starboard  from  that  point  ? 

A.  That  is  two  ship  lengths;  no. 

Q.  Now,  suppose  at  that  thousand  feet,  would 
there  be  any  question  about  it? 

A.  Not  at  all.     [373] 

Cross-examination  by  Mr.  CAMPBELL. 

Q.  Captain,  what  was  your  reason  for  keeping 
ringing  on  the  telegraph  full  speed  astern? 

A.  My  reason  was  to  let  the  engineer  know  that  I 
wanted  all, — I  wanted  the  valve  wide  open  so  as  to 
give  her  all  she  could  stand  on  the  reverse  gear. 

Q.  Didn't  you  mean  that  when  you  rang  her  full 
speed  astern  the  first  time  ? 

A.  Well,  I  wanted  to  impress  on  him  it  was  neces- 
sary to  give  her  all  she  could  stand;  we  do  that  all 
the  time. 

Q.  What  was  the  necessity  of  that? 

A.  To  impress  on  the  engineers  that  I  wanted  her 
wide  open. 

Q.  But  what  was  the  rush  about  it?  What  was 
the  reason  for  it  ? 

A.  Because  I  could  see  we  could  hardly  avoid  a 
collision. 

Q.  That  was  because  you  could  see  at  that  time  you 
were  so  close  to  the  "Kern,"  you  would  have  to  have 
all  the  steam  you  could  get  for  you  to  stop  her? 

A.  Exactly. 
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Q.  And  even  then,  there  was  very  grave  doubt  in 
your  mind  as  to  whether  you  could  stop  herl 

A.  Well,  there  was. 

Q.  You  say  the  "Kern"  blew  two  whistles? 

A.  I  was  under  the  impression  that  she  blowed  two 
whistles  twice,  with  a  short  interval  between  the  two. 

Q.  But  you  could  not  tell  whether  it  was  two 
whistles  twice  or  whether  it  was  four  whistles  once, 
could  you?     [374] 

A.  Well,  I  am  kind  of  in  doubt  about  that,  but  I 
was  under  the  impression  that  it  was  two  whistles 
twice. 

Q.  But  still  the  interval  between  them  was  so  short 
as  to  leave  a  doubt  in  your  mind? 

A.  Oh,  yes;  there  is  room  for  a  doubt. 

Q.  You  saw  the  lights,  the  towing  lights  of  the 
"Kern"  before  you  gave  your  first  one- whistle  sig- 
nal, didn't  you?        A.  No. 

Q.  Didn't  you? 

Mr.  DENMAN.— The  towing  lights? 

A.  The  towing  lights? 

Mr.  DENMAN.— Yes. 

The  WITNESS.— What  do  you  mean,  her  mast- 
head lights  ? 

Mr.  WOOD. — Never  mind,  Mr.  Denman.  He 
heard  the  question.     Didn't  you  hear  the  question? 

Mr.  DENMAN.— He  didn't  understand  it. 

Mr.  WOOD. — What  did  you  understand  the  ques- 
tion to  be? 

The  WITNESS.— I  understood  the  question  to  be 
her   towing   lights,  her   masthead   lights.     That  is 
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what  you  mean  by  towing  lights'? 

Q.  (Mr.  CAMPBELL,  Resuming.)  Well,  you  saw 
those  before  you  blew  the  first  whistle,  didn't  you? 

A.  No. 

Q.  You  testified  before  the  Inspectors,  didn't  you? 

A.  I  did,  two  years  and  a  half  ago. 

Q.  Yes.  Your  recollection  was  probably  fresher 
at  that  time  than  it  is  now,  wasn't  it,  Captain? 

A.  In  some  instances,  it  was,  yes. 

Q.  Well,  it  would  be  with  respect  to  the  lights, 
wouldn't  it,  [375]  the  time  that  you  saw  the 
lights?        A.  Yes,  sir. 

Q.  This  question  was  asked  you  by  Mr.  Fulton: 
You  remember  Mr.  Fulton  being  there?        A.  I  do. 

Mr.  DENMAN.— What  page  ? 

Mr.  CAMPBELL.— On  page  143.  He  asked  you 
these  questions:  "Q.  What  lights  did  you  notice  on 
the  *Kern'?  A.  I  noticed  his  two  towing  lights, 
two  masthead  Ughts.  Mr.  FLANDERS. — When  was 
this?" 

Mr.  CAMPBELL.— Do  you  remember  Mr.  Flan- 
ders?       A.  I  do. 

Mr.  CAMPBELL.— And  he  asked  you  this :  "When 
was  this?  When  did  you  notice  his  two  lights?  A. 
I  noticed  that  when  we  blew  the  first  whistle.  Q. 
Did  you  see  the  side  lights?  A.  I  didn't  notice  any 
side  lights."     That  was  correct,  wasn't  it? 

A.  Well,  that  was  nearly  correct,  but  I  think  I 
stated  something  afterwards  that  by  the  towing 
lights  I  meant  I  seen  the  reflection  of  his  towing 
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lights,  not  the  towing  lights,  but  the  reflection  of 

them. 

Q.  Yes;  but  you  saw  those  at  the  time  you  blew 
the  first  whistle? 

A.  The  reflection  of  his  towing  lights'? 

Q.  Yes;  so  you  knew  the  "Kern"  was  down  there? 

A.  That  she  was  heading  down  towards  the  river, 
because  they  wasn't  staring  me  full  in  the  face;  she 
wasn't  heading  up  the  river;  I  knew  that. 

Q.  But  you  knew  it  was  the  "Kern"  down  there 
with  the  barges?        A.  I  didn't  know  who  it  was. 

Q.  How  long  had  you  been  on  the  "Elder"  prior 
to  that  time?     [376] 

Mr.  DENMAN.— Two  trips,  he  said. 

A.  That  was  the  second  trip. 

Mr.  CAMPBELL.— Oh,  the  second  trip.  I 
thought  you  had  been  regularly  on  her.     That  is  all. 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  You  say  you  blew  one  approaching  passing  sig- 
nal first;  did  you  get  any  answer  to  that?        A.  No. 

Q.  Where  was  it  you  blew  that  ? 

A.  We  blew  that  when  we  was  rounding  Cooper's 
Point  on  the  starboard  helm. 

Q.  And  then  you  continued  on  and  then  you 
blew, — what  did  you  do  after  you  continued  on? 

A.  Immediately  after  we  blew  the  first  whistle  and 
he  didn't  answer,  I  slowed  the  ship  down  dead  slow. 

Q.  Then  what  did  you  do? 

A.  Kept  on  our  course. 

Q.  Then  what  did  you  do? 

A.  Then  we  blew  one  more  whistle. 
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Q.  Yes;  you  got  no  response  to  the  first  wMstle'? 
A.  No  response  whatever  to  the  first  whistle. 
Q.  Then  you  blew  a  second  whistle? 
A.  A  second  whistle. 
Q.  Then  what  came? 

A.  Then  came,  as  I  stated,  the  two  short  whistles 
twice. 

Q.  What  did  that  indicate  to  you? 
A.  It  indicated  to  me  that  he  either  wanted  us  to 
pass,  to  go  over  on  the  other  side,  on  the  Oregon  side 
of  him,  or  else  [377]  there  was  an  obstruction  in 
the  river  that  I  could  not  see, — that  there  was  danger 
somewhere. 

Q.  What  did  you  have  to  do  on  the  first  theory, 
that  he  wanted  you  to  go  to  the  left,  that  there  was 
danger  somewhere;  what  did  you  have  to  do? 

A.  Well,  we  were  so  close  to  him  that  the  only 
thing  we  could  do  was  to  stop  and  reverse  full  speed 
astern. 

Q.  For  either  theory,  on  either  theory? 
A.  On  either  theory,  we  could  not  do  anything  else. 
Q.  Could  you  tell  whether  this  obstruction,  which 
the  whistle  indicated,  was  directly  to  the  starboard? 
Mr.  CAMPBELL.— If  the  Court  please;  I  object 
to  counsel  constantly  inferring  in  his  questions  that 
these  whistles  indicates  obstructions.     I  think  it  is 
a  matter  for  the  Court  to  determine  what  the  danger 
signal  indicated,  and  not  for  this  counsel  to  con- 
stantly put  in  the  mouths  or  the  minds  of  these  wit- 
nesses that  it  indicated  obstructions. 

Mr.  DENMAN. — One  moment.     That  is  not  ex- 
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actly  what  I  did.     I  asked  him  what  it  indicated  to 

him. 

Mr.  CAMPBELL.— Read  the  question. 

Mr.  DENMAN. — My  last  question  follows  up  the 
first,  which  was  what  it  indicated  to  him;  he  gave 
an  answer;  he  said  that  that  indicated  something 
alongside  or  an  obstruction  in  the  river  that  he  could 
not  see. 

The  COURT. — You  may  answer  the  question. 

A.  To  my  mind,  it  indicated  there  was  an  obstruc- 
tion somewhere  that  would  not  allow  us  to  pass  in 
the  direction  that  we  had  signalled  to  him  that  we 
wanted  to  pass. 

Q.  Could  you  tell  whether  that  was  alongside  or 
behind  the  other  vessel?     [378] 

A.  No,  sir. 

Q.  What  were  you  doing  after  you  began  to  reverse 
full  speed  astern  ?  What  were  you  personally  doing 
on  the  bridge  ? 

A.  What  was  I  personally  doing  ? 

Q.  Yes. 

A.  I  stood  right  there  by  the  telegraph. 

Q.  What  were  you  doing ;  how  were  you  occupied  ? 

A.  After  I  rang  for  full  speed  astern,  I  stood  there 
with  my  hand  on  the  telegraph. 

Q.  Where  did  you  look  ?        A.  Right  ahead. 

Q.  What  for? 

A.  Why,  to  see  what  was  going  to  happen. 

Q.  Were  you  looking  for  the  obstruction? 

A.  Sure. 
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Recross-examination  by  Mr.  CAMPBELL. 

Q.  Why  didn't  you  blow  the  danger  signal,  Cap- 
tain, when  you  didn't  get  a  response  to  your  first 
one  whistle  I 

A.  Why,  I  didn't  blow  the  danger  signal. 

Q.  Why  wasn't  the  danger  signal  blown*? 

A.  From  us  ? 

Q.  Yes. 

A.  There  was  no  danger  as  far  as  we  were  con- 
cerned. 

Q.  Doesn't  the  law  require  you  to  blow  the  danger 
signal  if  you  don't  get  an  answer  to  your  passing  sig- 
nal? 

A.  No,  sir ;  the  law  requires  us  to  repeat  it. 

Q.  How  soon  did  you  repeat  it  ? 

A.  I  suppose  a  couple  of  minutes  or  so. 

Q.  A  couple  of  minutes?     [379] 

A.  When  he  didn't  give  us  a  response  to  our  first 
whistle,  I  slowed  the  ship  down  and  then  blew  again 
the  same  signal,  one  whistle  to  indicate  that  I  wanted 
to  pass  on  his  starboard  with  our  port  side,  between 
him  and  the  Washington  shore. 

Q.  Who  told  you  to  slow  her  down  ? 

A.  The  pilot. 

Q.  What  revolution  was  she  making  when  you 
slowed  her  down  ?        A.  I  don 't  know. 

Q.  You  don't  know?  How  many  had  you  been 
running  before  that,  fourteen  miles? 

A.  No;  you  couldn't  get  fourteen  miles  out  of  her 
in  a  month  of  Sundays. 

Mr.  DENMAN.— Miles,  or  knots? 
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A.  Knots,  of  course. 

Q.  What  would  you  say  if  the  Captain  testified  be- 
fore the  inspectors  she  would  make  fourteen  miles? 

A.  I  would  say  that  the  captain  was  mistaken. 

Q'.  What  about  the  pilot  ?        A.  Also. 

Q.  Well,  now,  you  say  that  two  minutes  elapsed  be- 
tween your  first  whistle  and  your  second  whistle  I 

A.  Well,  I  could  not  say  exactly  like  that,  but 
something  like  it,  I  presume. 

Q.  You  would  not  say  that  the  pilot  here  was 
wrong  when  he  said  the  second  whistle  was  blown  im- 
mediately after  the  first,  would  you  ? 

Mr.  DENMAN. — I  think  you  are  mistaken  about 
that. 

A.  Immediately  after  the  first  ?     Oh,  yes,  I  would. 

Ql.  You  would  say  he  was  wrong?     [380] 

A.  I  would  say  he  was  wrong  if  he  said  immedi- 
ately after.  That  is,  the  one  whistle  and  then  right 
after,  another? 

Q.  Well,  a  short  interval. 

A.  Well,  what  do  you  call  a  short  interval  ? 

Q.  I  am  ont  on  the  witness-stand;  you  are. 

Mr.  DENMAN. — He  has  a  perfect  right  to  ask  you 
what  you  mean  by  the  question. 

The  WITNESS. — Well,  you  are  asking  the  ques- 
tion. 

Mr.  DENMAN.— That  is  perfectly  fair.  What  do 
you  mean  by  a  short  interval  ?  Put  it  in  minutes  or 
seconds. 

Q.  What  was  the  interval,  Captain  ? 

Mr.  DENMAN. — He  stated  it  was  two  minutes. 
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A.  Well,  I  should  say  something  like  anything  be- 
tween a  minute  or  a  minute  and  a  half,  something  like 
that.  I  wasn't  counting  the  time  on  my  fingers;  I 
had  enough  to  look  at  without  that. 

Q.  I  thought  you  were  just  working  the  tele- 
graph. 

A.  Well,  that  is  all  right.  You  go  there  and  work 
the  telegraph  close  to  a  collision,  you  will  see  where 
you  will  be. 

Q.  Oh,  you  were  close  to  a  collision  at  that  time  ? 

Mr.  DENMAN. — Which  time  is  this  you  are  re- 
ferring to  ? 

Mr.  CAMPBELL. — I  don't  like  to  show  any  im- 
patience with  counsel,  but  I  don 't  think  it  is  perfectly 
proper  for, — 

Mr.  DENMAN. — (Interrupting.)  It  is  perfectly 
fair  at  this  time. 

The  COURT. — Mr.  Dennian,  I  understand  he  is  fol- 
lowing up  this  matter,  talking  about  one  thing. 

Mr.  DENMAN. — But,  your  Honor,  there  are  two 
times  referred  to.  The  witness  was  referring  to  the 
time  after  he  had  given  [381]  the  second  signal; 
Mr.  Campbell  is  referring  to  the  time  the  first  signal 
was  given ;  and  the  witness  said  he  could  not  answer 
the  question.     Now,  the  record  will  show  that. 

Mr.  CAMPBELL. — Counsel  has  a  very  adroit  way 
of  breaking  in  just  at  the  moment  you  are  getting  in- 
formation from  the  witness  you  are  seeking,  a  very 
skillful  way,  and  we  are  all  used  to  it,  if  it  please  the 
Court.     We  try  to  exercise  patience,  but  sometimes 
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that  is  hard.     Will  you  read  the  question,  please  ? 

(Last  question  read.) 

A.  Well,  by  that  time  I  mean  the  second  signal. 
We  wasn  't  close  to  the  collision  when  we  gave  the  first 
whistle. 

Q.  But  you  continued  on  running  towards  this  ves- 
sel without  a  response  at  all  ? 

Mr.  DENMAN.— When?     From  when? 

Q.  You  continued  running  on  towards  this  vessel 
without  a  response  to  your  whistle  ? 

A.  To  which  whistle  do  you  mean,  the  first  whistle  ? 

Q'.  Which  whistle  did  you  get  a  response  to  ? 

A.  We  got  a  response  to  the  second  whistle. 

Q.  Well,  then,  which  whistle  was  it  you  didn't  get 
response  to  ?        A.  The  first  whistle. 

Q.  Then  did  you  continue  running  on  towards  her  ? 

A.  After  slowing  the  ship  down,  yes,  sir;  but  we 
were  clear  of  him ;  w^e  had  him  on  the  port  bow. 

Q.  You  did?    How  far? 

A.  Oh,  about  half  or  three-quarters  of  a  point. 

Q.  And  how  far  would  that  bring  you  off  the  Wash- 
ington shore  ?        A.  Off  the  Washington  shore  ? 

Q.  Yes.     [382] 

A.  Well,  it  would  have  brought  us  away  off,  clear 
of  the  Washington  shore.  We  were  all  right  as  far 
as  the  Washington  shore  was  concerned. 

Q.  Bring  you  about  four  hundred  feet,  would  it  ? 

A.  Yes. 

Q.  And  if  you  had  her  a  point  or  three-quarters  of 
a  point  on  your  port  bow,  that  would  shut  out  your 
green  light,  from  her,  wouldn't  it? 
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A.  Our  green  light  ? 

Q.  Shut  out  your  green  light  from  the  "Kern," 
wouldn't  it?        A.  It  should,  yes. 

Q.  And  if  it  didn  't  shut  your  green  light  out,  then 
you  didn 't  have  her  a  point  or  three-quarters  on  your 
port  bowf        A.  No,  we  didn't. 

Q.  If  you  saw  a  vessel  coming  down  astern  of  you 
a  thousand  feet  away,  showing  all  three  lights,  would 
you  think  a  collision  was  imminent? 

Mr.  DENMAN.— A  thousand? 

Q.  If  you  saw  a  vessel  coming  dowTi  astern  of  you, 
showing  all  three  lights,  and  when  you  were  a  thou- 
sand feet  distant,  would  you  think  there  was  danger 
of  collision  ?        A.  Yes,  sir. 

Q.  What  would  you  do  ? 

A.  It  was  according  to  which — 

Q.  (Interrupting.)     Which  vessel  you  were  on? 

A.  No,  not  exactly  which  vessel  I  was  on, — ^how 
much  room  I  had. 

Q.  If  you  were  on  the  vessel  being  overtaken,  you 
would  blow  the  alarm  signal,  wouldn't  you? 

A.  Not  if  I  got  the  right  passing  signal  from  the 
vessel  [38,S]  that  was  overtaking  me;  it  was  my 
duty  to  respond  to  his  signal  and  let  him  pass  the  way 
he  designates  to  me  that  he  wants  to  pass. 

Q.  It  is  your  duty  not  to  attempt  to  pass  until  he 
gives  you  permission  to  do  so?        A.  No. 

Q.  Is  that  right  ?         A.  That  is  right. 

Q.  Now,  supposing  that  you  saw  a  steamer  coming 
right  down  straight  at  you  a  thousand  feet  away, 
showing  all  three  lights,  wouldn't  you  think  there  was 
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some  danger  of  collision  ? 

Mr.  DENMAN. — He  just  answered  that  question. 

Mr.  CAMPBELL. — ^Well,  let  him  answer  again, 
Mr.  Denman. 

A.  I  guess  I  did  answer  it,  didn't  I?    I  said  yes. 

Q.  Did  you  blow  a  long  whistle  before  you  rounded 
Cooper's  Point? 

A.  We  were  just  rounding  Cooper's  Point  when 
we  blew  the  whistle. 

Q.  Yes,  but  did  you  blow  a  long  blast  that  is  re- 
quired for  a  steamer  approaching  a  bend  before  you 
reached  Cooper's  Point?        A.  There  was  no  bend. 

Q'.  Well,  then,  jou  could  see  the  "Kern"  above 
Cooper's  Point,  could  see  the  lights  on  the  water? 

A.  I  could  see  some  lights  of  a  boat,  I  didn't  know 
what  it  was. 

Q.  That  is,  when  you  were  above  Cooper's  Point? 

A.  Just  coming  to  Cooper's  Point. 

Q.  When  you  were  above  it,  I  say. 

A.  When  we  were  above  it,  yes,  a  little  above  it. 
[384] 

Q.  Before  you  made  your  turn? 

A.  Before  we  made  the  turn.  There  is  not  much 
of  a  turn  to  make,  anyhow. 

Q.  That  was  between  Eureka  Cannery  and  Coop- 
er's Point,  you  mean? 

A.  Yes.     Well,  a  little  above  the  Point. 

Q.  And  you  afterwards  saw  the  lights  that  turned 
out  to  be  the  "Kern" — you  saw  the  lights  that  turned 
out  afterwards  to  be  the  "Kern's"?        A.  Yes. 

Q'.  The  law  requires  you  to  blow  one  long  blast  if 
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you  are  coming  to  a  bend  you  can't  see  ahead,  doesn't 

it? 

A.  The  law  requires  us  to  blow  one  long  blast  of 
the  whistle  when  we  turn  a  curve  like  this.  (Witness 
illustrating.) 

Q'.  So  you  can't  see  ahead? 

A.  So  you  can't  see  ahead. 

Q.  When  you  get  to  a  curve  that  bends  so  much  you 
can't  see  ahead,  then  the  law  requires  you  to  blow  one 
long  blast?        A.  Exactly. 

Q.  The  turn  at  Cooper's  Point  is  not  that  sharp? 

A.  No,  sir. 

Q.  So  when  you  are  above  Cooper's  Point,  you  can 
see  your  course  below  Cooper's  Point? 

A.  Yes,  sir. 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  Suppose,  now,  you  were  on  the  "Kern"  that 
night  and  you  saw  the  "Elder"  coming  down, — you 
didn't  see  the  "Elder"  at  all;  suppose,  now,  you  are 
in  the  pilot-house  looking  ahead,  watching  and  mak- 
ing the  lashings  on,  and  you  hear  one  whistle ;  [385] 
you  turn  around  and  you  see  a  vessel  a  thousand  feet 
off  and  it  is  perfectly  clear  between  you  and  the 
Washington  shore,  eight  hundred  feet,  would  you 
then  from  the  "Kern"  regard  there  was  any  danger? 

A.  No,  sir. 

Q.  Why? 

A.  Well,  because  there  was  lots  of  room  to  go  be- 
tween me, — you  put  me  on  the  ' '  Kern, ' '  now,  do  you  ? 

Q.  Yes. 

A.  There  is  lots  of  room  between  me  and  the  shore 
in  the  channel  so  as  to  clear. 
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Q.  Now,  if  you  gave  back  one  whistle  in  reply, 
there  would  be  no  danger  of  collision  at  all,  would 
fhere?        A.  Not  a  bit. 

Ql  When  you  say  there  was  danger  of  collision 
when  the  vessel  was  a  thousand  feet  away  from  you, 
you  had  reference  to  a  condition  where  there  was  no 
exchange  of  signals  f        A.  Exactly. 

Mr.  CAMPBELL. — It  is  for  the  vessel  ahead  to  de- 
termine whether  it  is  safe  to  pass,  isn  't  it  ?  Isn  't  that 
what  the  law  provides  ?        A.  Yes,  sir. 

Q.  He  hasn't  got  a  right  to  hold  you  there  if  it  is 
safe,  has  he  ? 

A.  She  hasn  't  got  a  right  to  cross-signal  me  under 
any  condition,  if  there  is  a  safe  passage. 

Recross-examination  by  Mr.  CAMPBELL. 

Q.  She  had  no  right  to  cross-signal  you  in  any 
event,  then?        A.  Oh,  yes.     [38G] 

Q.  You  can  blow  cross-signals  ? 

A.  She  has  got  a  right  to  stop  me  from  passing  if 
there  is  danger  for  me  to  pass. 

Q.  How  does  she  do  that,  by  cross-signals,  or  by 
danger  signals'?        A.  By  danger  signals. 

Q.  But  she  has  no  right  to  blow  cross-signals  f  Has 
she  ?        A.  No,  but  they  do  it. 

Mr.  DENMAN. — That  is  to  say,  they  blow  the 
cross  signals  to  indicate  you  take  the  other  side  ? 

A.  Yes. 

Mr.  DENMAN. — That  is  an  improper  thing  to 
do,  but  they  do  it  right  along? 

A.  Certainly.  We  didn't  have  any  room  to  get  on 
the  other  side  when  he  did  give  me  the  cross-signal. 

Witness  excused.     [387] 
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HAEL  ASKTEDT  was  next  called  as  a  witness  on 
behalf  of  the  respondent,  and  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination  by  Mr.  DENMAN. 

Q.  You  are  known  as  Murphy  on  the  ship,  aren't 
you  f        A.  Yes,  sir. 

Q.  What  position  did  you  have  on  the  "Elder"  on 
the  night  of  the  collision  I 

A.  I  was  quartermaster  of  her  at  that  time. 

Q.  And  where  were  you  as  you  came  down  the  river 
that  night  before  the  collision — where  were  you? 

A.  In  the  wheel-house,  steering  the  ship. 

Ql  In  the  wheel-house,  steering  the  ship.  Was 
there  a  lookout  on  the  vessel  ?        A.  Yes,  sir. 

Q.  Who  was  on  the  bridge  ? 

A.  Mr.  Whiteman  and  the  pilot,  Mr.  Patterson. 

Q.  Do  you  know  of  anybody  else  being  up  at  that 
time  ?        A.  No,  sir. 

Q.  Did  you  give  any  signals  to  the  "Kern,"  as  you 
approached  her,  did  you  give  any  signals  ? 

A.  Yes,  we  give — 

Q.  Did  you  give  any  ?        A.  Yes,  sir. 

Q.  What  course  did  you  pursue  towards  the 
"K^ern"  after  you  rounded  Cooper's  Point? 

A.  Well,  so  far  as  I  remember  at  that  time,  I  see 
some  lights.  We  had  the  "Kem"  about  a  half  a 
point  on  the  port  bow.     [388] 

Q.  Did  you  keep  on  that  course  down  towards  her  ? 

A.  Yes,  sir. 

'Q.  Where  did  you  blow  your  first  signal  to  her? 
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A.  Well,  I  can't  remember  the  time. 

Qi.  What  place? 

A.  Or  the  place.  I  was  too  busy  to  attend  to  the 
wheel.     I  don't  remember  that  now. 

Q.  Well,  was  it  before  or  after  you  got  to  Cooper's 
Point?        A.  I  don't  remember  that  now. 

Q.  How  long  was  it  before  the  collision  ? 

A.  The  first  time  we  blowed  the  whistle — well,  I 
can't  remember  that  now.  It  is  a  long  time  ago.  I 
don't  remember. 

Q.  Do  you  know  when  you  blew  the  second  whistle, 
how  far  you  were  from  her  when  you  blew  the  second 
whistle  ? 

A.  Well,  about  three-quarters  of  a  mile,  or  some- 
thing like  that. 

Q.  When  you  blew  the  second  whistle  ? 

A.  No.     Then  was  the  first  whistle. 

Q.  Yes.  When  did  you  blow  your  second  whistle  ? 
How  close  were  you  ? 

A.  Well,  about  an  eighth  of  a  mile. 

Q.  Well,  an  eighth  of  a  mile  from  her  ? 

A.  Yes. 

Q.  And  do  you  know  what  happened  then  ? 

A.  I  got  the  command  to  put  the  wheel  aport  and 
then  hard  starboard. 

Q.  Hard  astarboard  ?        A.  Yes,  sir. 

Q.  Were  there  any  commands  given  to  the  engine- 
room?     [389  J 

A.  I  heard  Captain  Patterson  sign  out  loud  to  the 
third  mate  on  the  bridge,  the  officer  on  watch,  to  stop 
her  and  full  speed  astern. 

Q.  Do  you  know  whether  that  order  was  executed? 
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Do  you  know  that  they  did  thaf?    Did  they  do  that^ 

A.  Yes,  sir. 

Q.  Could  you  feel  the  vessel  reversing  t 

A.  Well,  I  could  not  make  that  out.  She  reversed 
all  right. 

Q.  She  reversed.  What  direction  would  that  take 
her? 

A.  Well,  the  ^' Elder"  is  a  left-handed  wheel,  pro- 
peller, and  it  makes  her  bow  swing  to  port  and  stem 
to  starboard. 

Q.  You  finally  struck  the  *'Kern,"  did  you! 

A.  Yes,  sir. 

Q.  Did  you  get  any  response  to  your  first  whistled 
Any  answer? 

A.  So  far  as  I  remember,  we  did  get  no  answer  to 
the  first  whistle.  Then  we  blowed  another  whistle. 
And  so  far  as  I  remember,  there  was  either  two  or 
four;  I  can't  make  out  if  it  was  two  whistles  twice  or 
four  whistles. 

Q.  That  the  "Kern"  responded  to  yout 

A.  Yes,  sir. 

Q.  And  how  soon  after  you  got  those  four  whistleB 
did  you  put  her  astern? 

A.  So  soon  as  we  got  that  signal. 

Q.  How  does  the  "Elder"  mind  her  helm?  Is  she 
quick  or  slow  ? 

A.  Wellj  to  be  hand-steering  and  cog-wheels,  she 
handles  very  good. 

Mr.  WOOD. — May  I  ask  a  question?  I  didn't 
hear  very  well.  You  say  she  was  hand-steering  with 
cog  apparatus  ?        A.  Yes,  sir.     [390} 


420  Charles  P.  Doe  vs. 

(Testimony  of  Harl  Asktedt.) 

Cross-examination  by  Mr.  CAMPBELL. 

Q.  I  understood  you  to  say,  Mr.  Asktedt,  that  you 
didn't  hear  any  whistles  after  your  first  whistle? 

A.  No,  sir. 

Q.  And  then  you  immediately  blew  a  second  one 
whistle?        A.  Yes,  sir. 

Q.  Right  after  you  blew  your  first  one  whistle? 

A.  After  the  second  whistle  was  blowed,  we  re- 
ceived,— 

Q.  (Interrupting.)  Yes,  but  I  am  speaking  about 
the  whistles  that  your  vessel  blowed.  You  blowed 
two  whistles,  didn't  you?        A.  Yes,  sir. 

Q.  At  two  different  times?        A.  Yes,  sir. 

Q.  Did  you  blow  your  second  whistle  immediately 
after  your  first  whistle,  right  after  the  first  whistle  ? 

A.  Yes,  sir. 

Q.  And  after  the  second  whistle  was  blown,  you 
received  some  whistles  from  the  "Kern"? 

A.  Yes,  sir. 

Q.  And  you  could  not  tell  whether  it  was  two  two 
whistles,  or  four  whistles?        A.  No,  sir. 

Q.  That  was  because  they  came  so  close  together? 

A.  Yes,  sir. 

Q.  Now,  at  the  time  that  you  heard  the  four  whis- 
tles from  the  "Kern,"  you  were  right  close  onto  the 
"Kern,"  weren't  you?        A.  Yes,  sir. 

Q.  So  close  onto  the  "Kern"  that  your  vessel 
didn't  have  much  time  to  swing  in  obedience  to  her 
helm  and  to  the  reversing  of  the  engine,  did  she? 
[391] 

A.  Well,  I  can't  say  exactly  the  distance.    I  was 
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occupied  to  the  wheel  that  time;  I  had  no  time  to 

judge  any  distance. 

Q.  Well,  you  struck  the  "Kern"  almost  immedi- 
ately after  you  got  your  wheel  hard  over  to  the  star- 
board, didn't  you?        A.  Yes,  sir. 

Q.  You  remember  testifying  to  that  before  the 
Inspectors  ? 

Mr.  DENMAN. — He  says  it  is  a  fact. 

Q.  Well,  that  was  the  fact,  that  you  struck  the 
'*Kern"  almost  immediately  after  you  got  your  helm 
hard  over  to  starboard? 

A.  I  don't  remember  that  now  exactly.  You 
know  it  is  a  long  time  ago. 

Q.  Well,  your  vessel  hadn't  swung  very  much 
when  it  struck  the  "Kern,"  had  it? 

A.  No;  it  didn't  swing  much,  as  far  as  I  remember. 

Q.  What  is  that? 

A.  I  could  not  see  very  much;  a  dark  night,  you 
know,  and  you  standing  in  a  wheel-house,  you  can't 
see  if  the  ship  is  swinging. 

Q.  Your  recollection  about  this  was  fresher  when 
you  were  before  the  Inspectors,  wasn't  it?  You  re- 
membered more  about  it? 

A.  Yes.  Of  course,  I  remembered  more  about  the 
things  at  that  time. 

Mr.  DENMAN.— He  could  not  see  any  better  then, 
Mr.  Campbell. 

Mr.  CAMPBELL.— Beg  pardon? 

Mr.  DENMAN.— He  could  not  see  any  better. 

Mr.  CAMPBELL.— I  don't  know;  he  may  be  color 
bhnd  now  and  not  then. 
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Q.  You  remember  this  question:  "How  far  were 
you  away,  do  you  estimate,  from  the  'Kern'  at  the 
time  the  wheel  was  pushed  [392]  hard  astar- 
board?  A.  Well,  I  don't  know  how  far;  it  can't 
be, — it  wasn't  far  off  then;  I  can't  say  what  the 
distance  might  be.  No,  I  can't  say  no  distance.  I 
was  busy  getting  my  helm  hard  over,  and  after  I  got 
it  hard  over,  after  that  I  struck  the  vessel."  Was 
that  right? 

A.  Yes,  sir. 

Mr.  FULTON.— Well,  he  doesn't  say  right  after. 

Q.  Did  you  strike  the  vessel  right  after  you  got 
your  helm,  overt 

Mr.  DENMAN. — What  do  you  mean  by  right 
after? 

Mr.  WOOD.— Soon  after? 

The  WITNESS.— Soon  after,  right  after  is  sup- 
posed to  mean. 

Q.  (Mr.  CAMPBELL,  Resuming.)  Well,  was  it 
a  very  long  time,  or  a  short  time  ? 

A.  It  can't  be  a  very  long  time  after.  If  it  had 
been  a  long  time,  we  would  go  clear. 

Q.  So  it  was  a  short  time.  Do  you  remember  tes- 
tifying to  the  questions:  "Q.  Did  she  swing  or  didn't 
she  swing?  A.  She  swung  over.  Q.  She  did?  A. 
Yes,  sir.  Q.  She  didn't  have  time  to  swing  much, 
though,  did  she?  A.  Very  little.  She  was  stopped, 
I  suppose."    Do  you  remember  testifying  to  that? 

A.  Yes,  I  remember  some  of  it. 

Q.  Well,  by  that  did  you  mean  that  her  bow  didn't 
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go  very  much  to  port  before  she  struck? 

A.  Well,  something  like  that. 

Q.  You  said  you  heard  Captain  Patterson  giving 
an  order,  "Stop  and  reverse";  how  much  time  was 
there  between  the  time  he  stopped  and  the  time  he 
gave  the  order  to  reverse  ?    [393] 

A.  The  command  was,  ''Stop  her  and  full  speed 
astern." 

Redirect  Examination  by  Mr.  DENMAN. 

Q.  All  at  once?        A.  Yes,  sir. 

Q.  Now,  as  I  understand  it,  you  had  the  ''Kern" 
half  a  point  on  your  port  bow  ?        A.  Yes,  sir. 

Q.  You  were  steering  the  vessel,  weren't  you? 

A.  Yes,  sir. 

Q.  And  you  crossed  over  that  half -point  when  you 
swung,  under  a  reversing  propeller?        A.  Yes,  sir. 

Q.  And  struck  her?        A.  Yes,  sir. 

Q.  Now,  could  it  have  been  a  minute  or  two  min- 
utes or  three  minutes  between  the  time  you  reversed 
and  the  time  you  crossed  over  that  half-point  and 
struck  her? 

Mr.  CAMPBELL.— I  think  he  ought  to  ask  the 
witness  what  time  elapsed,  not  suggest  to  him  any 
minutes  at  all. 

Mr.  DENMAN.— Well,  I  said  one,  two  or  three;  it 
could  not  have  been  over  that.     Now,  what  was  it? 

Mr.  CAMPBELL.— Suppose  it  was  half  a  minute, 
you  are  suggesting, — 

The  COURT.— (Interrupting.)  Let  him  answer. 
Answer  what  length  of  time  it  was. 

A.  WeU,  I  can't  say  any  time,  sir.    At  that  time. 
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the  orders  was  given  to  me  hard  astarboard  and  I 
was  too  busy  to  get  that  helm  hard  astarboard,  so 
I  can't  say  no  time. 

Q.  What  is  this  cog  apparatus  that  you  speak  of? 

A.  What  is  that,  sir?     [394] 

Q.  What  is  this  cog  apparatus  that  you  speak  of? 

A.  Well,  this  cog-wheel,  this  hand-steering  gear, 
what  we  call  cog-wheel,  is  a  double  drum,  two  drums. 

Q.  And  you  worked  that,  did  you?        A.  Yes. 

Q.  That  is  the  quickest  way  of  putting  it  over,  is 
it? 

A.  Yes,  sir.  We  have  a  big  brass  handle  on  that 
wheel  where  we  take  the  two  hands  and  turn  her 
right  around. 

Q.  So  you  don't  have  to  handle  the  spokes  on  the 
wheel?        A.  No. 

Q.  And  that  is  for  emergency  use,  is  it? 

A.  Yes,  sir. 

Mr.  WOOD. — I  would  like  to  have  an  explanation 
there.  You  say  that  that  is  the  quickest  way  of  put- 
ting the  wheel  over.  You  mean  it  is  the  quickest 
way  that  you  had  on  the  "Elder";  it  is  not  as  quick 
as  steam-steering  gear? 

A.  No,  sir;  it  is  the  quickest  way,  I  believe,  for  a 
hand-steering  gear  or  cog-wheels.  It  has  double 
drums,  and  the  handle  connected  to  the  wheel. 

Q.  (Mr.  DENMAN,  Resuming.)  Now,  you  said 
to  the  best  of  your  recollection,  you  heard  the  first 
whistle  somewhere  around  three-quarters  of  a  mile 
away?        A.  Yes,  sir. 

Q.  You  are  not  definite  as  to  the  distance,  but  it 
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was  some  distance  off,  around  three-quarters  of  a 

mile  ?        A.  Yes,  sir. 

Q.  And  you  heard  your  second  whistle  when  you 
were  about  an  eighth  of  a  mile  away  *?        A.  Yes. 

Q.  Or  thereabouts?        A.  Yes,  sir.     [395] 

Q.  And  do  you  know  where  this  accident  occurred 
on  the  river,  what  cannery  you  were  opposite,  or 
what  place  you  were  opposite  there? 

A.  I  remember  I  commenced  at  twelve  o'clock,  and 
I  believe  we  passed  that  Cooper's  Point,  they  call  it. 

Q.  Cooper's  Point?  And  where  was  the  collision; 
how  far  below  the  Point? 

A.  Well,  I  can't  say  how  far  below  the  point  it 
was.  I  came  on  deck  at  twelve  o'clock  and  this  oc- 
curred about  after  one  bell.  I  can't  say  exactly  the 
time  now;  I  can't  remember,  after  one  bell. 

Mr.  CAMPBELL.— One  bell  would  be,— 

A.  (Interrupting.)     Half-past  twelve. 

Mr.  DENMAN.— I  guess  that  is  all. 

Mr.  CAMPBELL. — Were  you  steering  by  compass 
or  steering  on  the  ranges  f 

A.  I  was  steering  by  compass. 

Mr.  CAMPBELL.— The  pilot  gave  you  the  course? 

A.  The  pilot  gave  me  the  course. 

Q.  And  your  attention  was  directed  to  watching 
the  compass?        A.    Yes,  sir. 

Witness  excused.     [396]. 
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LOUIS  OLSON  was  next  called  as  a  witness  on 
behalf  of  the  respondent,  and  having  been  first  duly 
sworn,  testified  as  follows. 

Direct  Examination  by  Mr.  DENMAN. 

Q.  Louis,  what  was  your  position,  on  the  ''Elder" 
that  night?        A.  On  the  lookout. 

Q.  On  the  lookout,  were  you? 

A.  On  the  lookout;  yes,  sir. 

Q.  You  are  a  seaman?        A.  Yes,  sir. 

Q.  How  long  have  you  been  a  seaman? 

A.  About  fifteen  years. 

Q.  And  deep  sea  vessels?        A.  Yes,  sir. 

Q.  On  steamers?        A.  Yes. 

Q.  And  how  long  had  you  been  on  the  "Elder"? 

A.  The  last  five  years  before. 

Q.  Five  years;  do  you  recollect  seeing  the  "Kern" 
off  Waterford  Cannery  as  you  came  down  that  night? 

A.  Yes. 

Q.  Did  you  blow  any  whistles  to  her? 

A.  I  blowed  one  whistle  first. 

Q.  How  far  away  were  you  when  you  blew  that 
first  whistle  from  her? 

A.  About  three-quarters  of  a  mile,  I  guess. 

Q.  Where  was  that  with  reference  to  the  point, 
to  Cooper's  Point?        A.  To  Cooper's  Point? 

Q.  Do  you  know  where  Cooper's  Point  is? 
A.  No,  I  don't  know  where  that  is.     [397] 

Q.  Do  you  remember  passing  around  the  point 
before  you  came  there?        A.  Yes,  I  remember  that. 


Columbia  Contract  Company  et  al.  427; 

(Testimony  of  Louis  Olson.) 

Q.  How  far  was  that  point  from  the  place  of  the 
collision,  do  you  know? 

A.  Oh,  it  was  about  a  thousand  feet,  I  guess. 

Q.  No,  no;  this  point;  how  far  was  this  point  that 
you  rounded  from  the  place  of  the  collision? 

A.  I  don't  remember  that. 

Q.  But  you  say  you  gave  your  first  whistle  about 
three-quarters  of  a  mile  off?        A.  Yes. 

Q.  What  did  you  do  then? 

A.  Well,  they  blowed  another  whistle. 

Q.  What  course  were  you  on?  Where  was  the 
**Kem"  then  with  reference  to  your  bow? 

A.  He  was  about  a  point  on  the  port  bow. 

Q.  About  a  point  on  the  port  bow.  How  far  were 
you  from  the  *'Kern"  when  the  second  whistle  was 
blown?        A.  About  a  thousand  feet,  I  guess. 

Q.  What  happened  then?  Did  you  get  any  whis- 
tles from  anywhere  else? 

A.  The  first  they  blowed  one  whistle.  Then  they 
blowed  one  more, — they  didn't  answer  the  first  whis- 
tle; then  they  blowed  one  more  and  then  they  an- 
swered with  two. 

Q.  I  say  what  happened  then? 

A.  Then  she  struck. 

Q.  What  did  your  vessel  do  before  she  struck  t 

A.  Stopped.     We  struck  her. 

Q.  Stopped  her?        A.  Yes.     [398] 

Q.  Did  you  feel  the  reverse  of  the  propeller^ 

A.  I  could  feel  them  stopping  her  and  then  full 
speed  back. 

Q.  You  say  she  was  half  a  point  on  your  port  bow? 
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A.  Yes. 

Q.  Did  you  cross  over  and  finally  hit  her? 
A.  Yes,  sir. 

Cross-examination  by  Mr.  CAMPBELL. 

Q.  Have  you  been  talking  this  over  with  the  other 
members  of  the  crew?        A.  No. 

Q.  You  haven't?        A.  No,  sir. 

Q.  Did  you  report  the  "Kern"  to  the  bridge? 

A.  Yes. 

Q.  Where  was  that,  three-quarters  of  a  mile  away? 

A.  Yes. 

Q.  You  knew  it  was  a  steamer  down  there  ? 

A.  Well,  I  saw  some  river  boats  passing  around 
there  on  the  other  side  away  over. 

Q.  Did  you  see  this  boat  ahead? 

A.  Yes;  I  see  the  lights  all  right. 

Q.  You  saw  the  lights  all  right  ?        A.  Yes. 

Q.  Now,  you  knew  that  she  was  going  to  strike 
the  "Kern"?  You  knew  that  your  vessel  was  going 
to  strike  the  "Kern"  when  your  engines  were  put 
full  speed  astern,  didn't  you? 

A.  Yes,  I  knew  they  were  going  to  strike  then. 
[399] 

Q.  You  were  so  close  to  her?        A.  Yes. 
Redirect  Examination  by  Mr.  DENMAN. 

Q.  When  you  said  you  hadn't  talked  that  over,  you 
were  referring  to  talking  out  in  the  hall,  weren't 
you?        A.  Li  the  hall? 

Q.  Yes;  you  didn't  talk  it  over  with  the  other 
members  of  the  crew  in  the  hall  here?        A.  No. 
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Q.  You  recollect  being  in  Senator  Fulton's  office 
the  other  night  and  talking  it  over  with  all  of  us, 
didn't  you,  last  Tuesday  night?        A.  Oh,  yes. 

Q.  With  all  of  us  there?        A.  Yes. 

(Witness  excused.)     [400] 

Testimony  of  Claud  Smith,  for  Respondent. 

CLAUD  SMITH  was  next  called  as  a  witness  on 
behalf  of  the  respondent,  and  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination  by  Mr.  DENMAN. 

Q.  Mr.  Smith,  what  position  did  you  hold  on  the 
''Elder"  on  the  night  of  the  collision^ 

A.  First  officer. 

Q.  And  where  were  you  at  the  time  of  the  collision  t 

A.  In  my  bunk. 

Q.  In  your  bunk.  Did  you  come  out  immediately 
afterward  ? 

A.  Why,  I  came  out  just  shortly  before  the  colli- 
sion occurred. 

Q.  Shortly  before  the  collision  occurred  1 

A.  At  the  time  the  engines  reversed,  that  is  what 
woke  me  up. 

Q.  When  the  engines  reversed  ?        A.  Yes,  sir. 

Q.  What  did  you  do  then? 

A.  Turned  out,  got  into  the  first  clothes  that  were 
handy  and  went  on  deck  to  see  what  was  doing. 

Q.  Had  she  struck  before  you  got  out  on  deck  ? 

A.  Struck  before  I  got  out  on  deck ;  yes,  sir. 

Q.  Was  she  still  in  the  hole  when  you  got  there  f 

A.  Well,  I  don't  know  about  that.     I  believe  she 
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was  backing  away  when  I  appeared  on  deck,  as  near 

as  I  can  remember,  sir. 

Q.  Any  whistles  ? 

A.  I  heard  four  whistles  from  the  "Kern"  after  I 
came  on  deck. 

Q.  Where  did  you  fake  the ' '  Elder ' '  to,  then  ? 

A.  Well,  we  just  backed  up  and  stopped  her.  I 
don't  know  just  what  the  maneuvers  were  on  deck  at 
that  time;  I  was     [401]     getting  a  boat  over. 

Q.  I  see.  Now,  what  can  you  say  about  the 
'* Elder's"  steering  capacity;  is  she  quick  or  slow? 

A.  Ordinarily  she  is  a  quick-steering  vessel. 

Q.  When  you  say  ordinarily,  was  she  on  that 
night? 

A.  Yes ;  that  is,  I  mean  in  still  water,  going  at  nor- 
mal speed,  she  is  a  good-steering  vessel. 

Q.  Suppose  you  were  five  hundred  feet  astern  of  a 
vessel  straight  astern  and  you  wanted  to  pass  her  to 
starboard  and  the  way  was  clear  to  her  starboard, 
would  you  have  any  difficulty  when  you  were  going  at 
that  speed  % 

Mr.  CAMPBELL.— Just  a  moment.  If  the  Court 
please,  this  witness  has  not  been  qualified  as  an  expert 
navigator. 

Mr.  DENMAN.— Oh. 

Q.  What  was  your  position  on  the  "Elder"  on 
that  night  ?    A.  First  officer. 

Q.  How  long  had  you  been  ?  What  papers  do  you 
hold? 

A.  First  officer,  unlimited  to  any  ocean. 

Q.  How  long  had  you  held  them  ? 

A.  Now,  as  to  that  I  can't  say.    My  license  was 
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made  out,  I  think,  in  1906. 

Q.  And  what  had  you  held  before  that  ? 

A.  Second  mate,  any  ocean. 

Q.  How  long  had  you  held  that  ? 

A.  Well,  I  had  held  that  perhaps  three  or  four 
years.     That  was  issued  in  1904,  as  I  remember  it. 

Q.  1904.     How  long  had  you  been    at    sea    alto- 
gether ? 

A.  Well,  it  is  pretty  hard  to  reduce  that  down  to 
years. 

Q.  I  mean  in  round  figures. 

A.  Approximately   I   suppose   I  had  been  to  sea 
about  eleven  or     [402]     twelve  years  at  that  time. 

Q.  As  seaman  but  afterwards  as  mate '? 

A.  Afterwards  as  mate ;  yes,  sir. 

Q.  And  you  are  now  first  mate,  are  you? 

A.  I  now  hold  first  mate's  license  for  steam  and 
master  for  sail,  unlimited  any  ocean. 

Q.  Well,  let  me  ask  you  now,  you  know  how  the 
' '  Elder ' '  handles,  don 't  you  *? 

A.  I  have  a  pretty  fair  idea,  yes. 

Q.  How  long  have  you  handled  her  ? 

A.  Well,  I  was  in  the  ship  altogether  about  three 
years. 

Q.  Now,  suppose  you  were  five  hundred  feet  dead 
behind  the  ' '  Kern, ' '  pointing  straight  on  her,  and  she 
was  pointing  straight  away  from  you,  and  there  was 
clear  water  on  her  starboard  side,  would  you  have 
any  difficulty  going  at  the  speed,  going  at  full  speed, 
in  clearing  her  to  starboard  1 

A.  I  should  say  we  would  not.  That  is,  I  think  we 
would  not.    I  am  willing  to  swear  that  we  would  clear 
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her  without  any  difficulty  by  a  margin  of  a  hundred 

and  fifty  feet,  or  thereabouts. 

Q.  And  supposing  you  were  a  thousand  feet  astern 
of  her  and  blew  one  whistle  and  got  an  answer  back 
one  whistle,  could  you  clear  her  under  those  circum- 
stances?       A.  Why,  most  assuredly. 

Q.  How  far  would  you  clear  her  if  you  wanted  to 
go  as  far  as  you  could  in  that  thousand  feet  ? 

A.  Probably  a  couple  of  ship 's  lengths. 

Q.  A  couple  of  ship's  lengths'?        A.  Yes. 

Q.  In  other  words,  you  would  be  getting  pretty  well 
off—     [403] 

A.  (Interrupting.)  By  the  time  she  got  abreast 
of  the  other  vessel  she  would  be  an  angle  of  forty-five 
degrees  of  her  and  still  leaving  her. 

Q.  So  if  you  were  on  the  ' '  Kern ' '  looking  back  and 
a  thousand  feet  directly  astern  of  you  saw  the 
"Elder"  and  she  blew  a  one-whistle  signal  to  you  in- 
dicating she  was  going  to  the  starboard,  would  you 
think  there  was  any  risk  of  collision  ? 

A.  I  should  not ;  no,  sir. 

Q.  Suppose  she  was  five  hundred  feet  and  blew  a 
whistle  indicating  she  was  going  astarboard,  would 
you  think  there  was  any  risk  of  collision  ? 

A.  I  should  not. 

Cross-examination  by  Mr.  CAMPBELL. 
Q.  If  you  were  in  command  of  a  steamer  like  the 
*^Kern,"  with  passengers  on  board  of  her,  and  you 
saw  a  steamer,  an  ocean  steamer,  coming  down  show- 
ing all  three  lights  heading  for  you  and  she  got  within 
five  hundred  feet  before  she  gave  a  passing  signal, 
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you  would  not  think  there  was  any  danger  of  colli- 
sion ? 

A.  Under  the  circumstances  on  this  river  I  should 
think  nothing  out  of  the  ordinary,  not  greatly  out  of 
the  ordinary,  five  hundred  feet,  even;  though  that 
would  be  close ;  I  will  admit  that  would  be  close. 

Q.  Is  that  the  practice  on  the  river "? 

A.  On  the  river  here  if  you  will  make  a  trip  up  and 
down  at  any  time  you  will  find  that  vessels  get  in  very 
close  quarters  to  one  another,  and  very  seldom  have 
any  trouble. 

Q.  Is  that  the  practice  on  the  river,  to  run  within 
five  hundred  feet  before  they  shift  their  courses? 
[404] 

A.  Well,  not  ordinarily,  but  we  should  not — 

Q.  (Interrupting.)  Is  that  the  practice  of  the 
pilots  on  the — 

Mr.  FULTON.— (Interrupting.)  Wait  until  he 
gets  his  answer  finished. 

A.  Not  ordinarily;  it  is  not  the  practice  to  get 
within  five  hundred  feet,  though  I  will  say  it  occurs 
occasionally.  The  pilots  on  the  river  here  are  very 
careful. 

Q.  Is  it  the  practice  of  Captain  Patterson  to  run 
that  close? 

A.  It  is  not,  if  he  could  have  avoided  it. 

Q.  You  could  have  avoided  it  in  this  case  ? 

A.  Now,  you  are  getting  back  where  I  don't  know 
anything  about  it.  As  I  said  before,  at  the  time  of 
the  collision  I  was  probably  getting  into  my  clothes, 
having  been  waked  up — I  was  sound  asleep — by  the 
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reversing  of  the  engines. 

Q.  So  that  it  is  your  judgment — you  are  the  kind 
of  a  navigator  that  would  think  there  was  no  danger 
of  a  collision  if  you  had  a  vessel  five  hundred  feet 
astern  of  you — 

Mr.  DENMAN. — (Interrupting.)  And  one  whis- 
tle was  blown! 

Mr.  CAMPBELL. — What  difference  whether  one 
whistle  was  blown  or  not  ? 

A.  I  should  think  there  was  a  reasonable  chance 
of  clearance,  though  as  I  said  before  it  would  be  a 
little  too  close  for  comfort. 

Q.  It  would  worry  you  a  little  bit  if  you  were  on 
the  overtaken  vessel,  wouldn't  it?        A.  Sir? 

Q.  It  w^ould  worry  you  a  little  bit  if  you  were  on 
the  overtaken  vessel  ? 

A.  Well,  I  should  probably  wonder  what  they  were 
doing     [405]     back  there  at  that  time. 

Q.  Now,  as  I  understand  it,  you  were  awakened  by 
the  vibration  of  the  engine  reversing? 

A.  Correctly. 

Q.  And  that  is  the  first  intimation  that  you  had 
that  a  collision  was  imminent  ?        A.  Yes,  sir. 

Q.  And  you  were  in  bed  at  the  time  ? 

A.  Asleep;  yes,  sir. 

Q.  And  you  usually  retire  in  your  underclothing, 
do  you  ? 

A.  Well,  I  don't  usually  wear  underclothing. 

Q.  Well,  when  you  dressed  what  did  you  do,  put 
on  your  trousers  and  your  coat  ? 

A.  I  just  slipped  into  the  handiest  rags  that  were 
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handy.     I    don't  just   remember   what   they   were, 

something  handy  for  getting  out  on  deck  in  a  hurry. 

Q.  That  took  you  about  five  or  ten  seconds  to  get 
into  them? 

A.  I  would  not  put  it  into  seconds;  probably  a 
little  longer  than  that. 

Q.  Pretty  quick,  wasn't  it? 

A.  It  was  quick  anyway. 

Q.  And  before  you  got  out  on  deck  the  collision 
had  taken  place  ? 

A.  The  collision  had  occurred,  yes,  sir. 

Q.  You  said  you  heard  four  whistles  from  the 
"Kern"  after  you  came  out  on  deck? 

A.  After  I  came  on  deck  I  heard  four  whistles, 
yes,  sir. 

Q.  That  was  the  alarm  signal  calling  for  help  after 
the  collision  occurred  ? 

A.  Probably  was,  sir.     [406] 

Mr.  DENMAN.— Could  the  "Elder"  have  run  a 
thousand  feet  or  so  between  the  time  you  waked  up 
and  the  time  you  got  out  on  deck  ? 

A.  Well,  that  would  have  been  probably  less  than 
a  minute.     I  believe  she  could. 

Mr.  DENMAN. — When  you  got  out  on  deck  from 
the  speed  that  you  felt  she  was  going  you  think  she 
would  run  that  distance  in  that  time  ? 

A.  Well,  now,  from  the  time  that  the  engines  re- 
versed she  was  working  under  diminishing  speed. 
Her  speed  was  diminishing;  her  way  was  diminish- 
ing all  the  time,  because  her  engines  were  working 
the  other  way. 

(Witness  excused.) 
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Mr.  DENMAN. — We  have  one  other  witness  in  the 
morning,  your  Honor,  but  it  will  only  take  a  few 
minutes. 

The  COURT. — One  other  witness  on  your  side; 
and  you  have  two  witnesses  on  your  side,  Mr.  Camp- 
bell? 

Mr.  CAMPBELL.— Yes ;  and  then  we  will  prob- 
ably call  one  or  two  in  rebuttal,  but  they  will  be  very 
short. 

Thereupon  court  was  adjourned  until  to-morrow 
morning,  Thursday,  February  8th,  1912,  10  o'clock 
A.  M.     [407] 

Thursday,  February  8, 1912,  10:00  A.  M. 

Testimony  of  Daniel  Kern,  for  Claimant  (Recalled). 

DANIEL  KERN,  recalled  by  the  claimant. 
Direct  Examination. 
Questions  by  Mr.  DENMAN : 

Mr.  Kern,  do  you  recollect  requesting  pilots  to 
slow  down  their  larger  steamships  passing  your 
barges  ?        A.  Yes,  sir. 

Q.  That  is  on  account  of  the  wash  from  the  steam- 
ers? 

A.  Breaks  their  lines  and  disorganizes  the  tow. 

Cross-examination. 
Questions  by  Mr.  CAMPBELL: 

Have  they  done  so,  Mr.  Kern  ? 

A.  I  don't  know  of  them  doing  it  in  very  many 
cases.  The  steamer  "Hassalo"  is  about  the  only  one 
I  have  ever  seen  when  I  have  been  traveling  up  and 
down  the  river  that  did  it. 
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Q.  What  was  your  reason  for  making  the  request, 
Mr.  Kern  « 

A.  They  will  break  up  our  lines  and  the  barges  go 
adrift  and  water  washes  over  the  barges. 

Q.  How  were  the  pilots  in  the  habit  of  doing? 

A.  I  never  noticed  them  slow  down.  Of  course,  I 
don 't  travel  up  and  down  a  great  deal — have  made  a 
great  many  trips,  but  I  never  noticed  them  slow 
down. 

Q.  How  did  you  come  to  make  a  request  of  that 
sort? 

A.  We  had  so  much  trouble  with  our  tows  by 
breaking  up,  lines  breaking,  break  the  guards  of  our 
steamers  or  those  barges. 

COURT.— That  would  be  the  water— 

A.  That  would  be  the  water,  the  steamer's  disturb- 
ing the  water  and  making  waves. 

Witness  excused.     [408] 

Testimony  of  Edward  Anderson,  for  Libelant. 

EDWARD  ANDERSON,  a  witness  called  on  be- 
half of  the  libelant  (out  of  order  by  consent  of  coun- 
sel), being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
Questions  by  Mr.  WOOD : 

Mr.  Anderson,  what  is  your  present  position  ? 

A.  Chief  officer  of  the  "Elmore." 

Q.  How  long  have  you  been  a  sea-faring  or  boating 
man  ?        A.  About  twenty  years. 

Q.  Have  you  been  a  deep-sea  sailor? 

A.  All  my  life. 
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Q.  How  long  have  you  been  on  the  Columbia 
River  ?        A.  About  five  years  off  and  on. 

Q.  Were  you  on  the  ''Daniel  Kern"  on  August 
18th,  the  night  of  this  collision  with  the  ''Elder"? 

A.  I  was. 

Q.  What  was  your  capacity  then  ? 

A.  Chief  officer. 

Q.  About  what  time  of  day  or  night  did  this  colli- 
sion occur  ?        A.  About  midnight. 

Q.  What  was  the  "Kern"  doing  just  prior  to  the 
collision  1        A.  Making  up  a  tow. 

Q.  Tow  of  what?        A.  Barges. 

Q.  Loaded  or  light  ?        A.  Loaded  barges. 

Q.  Loaded  with  what  ?        A.  Loaded  with  rock. 

Q.  For  what  place  were  they  taking  the  rock  ? 

A.  For  the  Government  at  Fort  Stevens  for  the 
jetty. 

Q.  Were  they  large  or  small  stones  for  that  pur- 
pose?       A.  Oh,  twenty-five  or  fifteen  tons.     [409] 

Q.  What  would  you  say  was  the  load  of  each  barge 
in  weight  ?        A.  A  tow  amounts  to  about  2,700  tons. 

Q.  About  what  is  the  good  deep-ship  water  at  that 
point  across  the  Columbia  River? 

A.  I  don't  understand  the  question. 

Q.  About  how  wide  is  what  you  might  call  the 
channel  or  good  going  water  for  deep  ships  at  that 
point  ?        A.  A  mile. 

Q'.  About  how  far  off  the  Washington  shore  were 
the  "Kern"  and  barges? 

A.  Nine  hundred  or  a  thousand  feet. 

Q.  And  were  the  barges  at  anchor  or  drifting? 
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A.  Drifting. 

Q.  What  was  the  position  of  the  *'Kern"  immedi- 
ately prior  to  the  collision  in  reference  to  the  thread 
of  the  stream  and  the  Washington  shore  ? 

A.  Well,  we  were  heading  very  near  down  river,  a 
little  towards  the  Washington  shore. 

Q.  Where  were  you  yourself  prior  to  the  collision  I 

A.  On  the  forecastle-head. 

Q.  Where  ?        A.  On  the  forecastle-head. 

Q.  Of  the  ^'Kern"?        A.  Yes,  sir. 

Q.  And  what  were  you  doing  I 

A.  Getting  a  line  out  to  make  the  tow. 

Q.  What  line  was  it  on  the  ''Kern"? 

A.  Putting  out  the  line  on  one  of  the  barges — a 
head-line  on  one  of  the  barges. 

Q.  Port  or  starboard  head-line?        A.  Port-line. 

Q.  On  what  barge  were  you  putting  it  ? 

A.  On  the  outside  barge.     [410] 

Q.  About  how  was  the  "Kern"  at  this  time  lying 
in  reference  to  the  barges  f 

A.  Why,  the  barges  was  lying — as  the  barges  were 
turned  she  was  lying  very  near  across  their  stern. 

Q.  Take  those  models  there,  those  being  the  barges 
and  this  being  the  "Kern,"  and  just  give  a  rough 
illustration  of  their  relative  position. 

Mr.  WOOD. — If  no  objection  by  counsel  I  will  in- 
terpret that  into  the  record.  The  port  bow  of  the 
"Kern"  was  then  against — 

A.  I  put  it  right  on  this  barge. 

Mr.  WOOD.— The  port  bow  of  the  "Kern"  was 
then  laying  against  the  stern  of  the  starboard  bow. 
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A.  May  not  have  been  the  stem;  may  have  been 
there;  may  have  been  like  that,  but  that  was  about 
the  position  the  vessel  was  lying. 

Q.  Close  to  the  stern  ?        A.  Yes,  sir. 

Q.  And  swinging  off  from  the  stern  of  the  port 
barge  ?        A.  How  is  that  ? 

Q.  And  further  away,  that  is,  angling  ? 

Mr.  DENMAN. — I  object  to  leading  the  witness. 

Mr.  WOOD. — I  am  trying  to  interpret  this  posi- 
tion.    All  right. 

Q.  Then  state  the  relation  of  the  '*Kern"  to  the 
stern  of  the  port  barge;  was  she  as  close  to  that  as 
she  was  to  the  stern  of  the  starboard  barge  ? 

A.  No,  sir.  Closer  to  the  starboard  barge  than  she 
was  to  the  port  barge,  but  she  was  very  close,  not  very 
far  off. 

Q.  Have  you  said  which  barge  you  were  giving  the 
line  on?        A.  Port  barge.     [411] 

Q.  What  part  of  the  port  barge  ? 

A.  The  port  bitt. 

Q.  What  was  the  purpose  of  this  so  far  as  the 
*'Kern"  was  concerned? 

A.  Why,  taking  a  line  there  to  turn  around  so  as 
to  bring  our  bow  around  and  work  her  in  here  so  as 
to  make  up  the  tow. 

Q.  Had  this  line  been  made  fast  and  tightened? 

A.  Just  about. 

Q.  And  was  there  any  other  line  out  ? 

A.  That  was  all. 

Q.  Was  the  tow  under  control  or  were  you  in  posi- 
tion to  control  it  ?        A.  No,  sir. 
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Q.  Now,  while  you  were  engaged  in  this  work  did 
you  see  the  ''Elder"  approaching'?        A.  I  did. 

Q.  You  have  said  that  you  were  on  the  forecastle- 
head?        A.  Yes,  sir. 

Q.  Were  you  there — were  you  at  any  other  part  of 
the  ship  just  prior  to  the  collision? 

A.  Not  just  as  it  occurred. 

Q.  So  you  remained  on  the  forecastle-head  all  the 
time  ?        A.  Yes,  sir. 

Q.  Did  that  give  you  a  view  up  the  river  toward 
Cooper's  Point?        A.  Yes,  sir. 

Q.  And  you  have  already  said,  I  think,  that  you 
saw  the  "Elder"  approaching?        A.  Yes,  sir. 

Q.  How  was  she  coming  in  reference  to  the 
"Kern"  and  in  reference  to  what  lights  you  saw  on 
the  "Elder"? 

A.  I  seen  all  her  lights — masthead  and  both  side- 
lights. 

Q.  Just  name  them  ? 

A.  Masthead  light  and  both  sidelights. 

Q.  What  is  known  as  the  sidelights  and  the  run- 
ning light  ?     [412]         A.  Yes,  sir. 

Q.  And  what  did  that  indicate  to  you  as  a  navi- 
gator as  to  her  line  of  approach  on  the  "Kern"? 

A.  Coming  head  on. 

Q.  How  far  away  was  she  in  your  judgment — the 
"Elder" — when  you  first  saw  her? 

A.  When  I  first  saw  her  ? 

Q.  Yes. 

A.  Well,  I  didn't  know  it  was  the  "Elder";  I  seen 
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a  steamer  up  at  Oak  Point  above  a  couple  of  miles, 

three  or  four  miles. 

Q.  How  far  is  Oak  Point  above  Cooper's  Point? 

A.  Three  miles. 

Q.  From  where  the  "Kern"  was  lying  at  that  time 
and  at  the  time  of  the  collision,  can  you  see  beyond 
Cooper's  Point  unobstructedly  up  the  river? 

A.  Yes,  sir. 

Q.  Now,  you  saw  a  steamer  up  the  river  about  two 
miles?        A.  Three  miles. 

Q.  Three  miles.  Did  any  other  steamers  pass 
you?        A.  No,  sir. 

Q.  When  did  you  next  see  this  steamer? 

A.  Noticed  her  again  at  Cooper's  Point  when  she 
blew  the  whistle. 

Q.  And  was  she  above  Cooper's  Point  or  down 
toward  you  when  she  blew  that  whistle  ? 

A.  She  had  rounded  Cooper's  Point. 

Q.  What? 

A.  She  had  rounded — she  had  shifted  her  course 
from  Cooper's  Point. 

Q.  I  wanted  to  know  was  that  below  Cooper's 
Point,  towards  you,  or  above  it  ? 

A.  At  Cooper's  Point.     [413] 

Q.  At.  And  about  how  far  away  from  the 
"Kern"  would  you  estimate  that  to  be?  When  she 
blew  the  first  whistle  ? 

A.  Oh,  about  a  quarter  of  a  mile  below  her. 

Q.  What  did  the  "Kern"  do  in  answer  to  this — 
these  whistles,  rather,  were  they  blown  for  the 
"Kern"?        A.  Yes,  sir. 
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Q.  And  did  the  *' Kern"  answer? 

A.  Answered  with  four. 

Q.  And  how  soon  after  the  "Elder" — this  ship 
turned  out  to  be  the  "Elder,"  did  it? 

A.  Yes,  sir. 

Q.  How  soon  after  the  "Elder"  blew  her  one 
whistle  did  the  "Kern"  answer  with  four? 

A.  Immediately. 

Q.  What  was  the  next  signal  that  was  exchanged 
between  these  vessels? 

A.  The  "Elder"  blew  one  more  whistle  and  the 
"Kern"  blew  four  more. 

Q.  And  what  interval  of  time  elapsed  between  the 
"Elder's"  blowing  her  one  whistle  and  the  "Kern" 
— that  is,  the  "Elder"  blowing  her  second  whistle 
and  the  "Kern"  blowing  her  second  four  whistles? 
What  interval  of  time  w^as  between  them  ? 

A.  Very  short. 

Q.  And  how  soon  after  the  "Kern"  blew  her 
second  four  did  the  collision  occur,  in  your  judg- 
ment?       A.  Very  short  time. 

Q.  Can  you  make  an  estimate  in  seconds? 

A.  Might  have  been  a  minute — a  minute  or  so. 

Q.  What  did  you  do  when  the  "Elder"  blew  the 
first  whistle  or  the  passing  whistle  ?  One  whistle  is 
the  starboard  passing  whistle  ?     [414] 

A.  One  whistle  is  porting  your  helm. 

Q.  What  is  that? 

A.  One  whistle  is  porting  your  helm;  that  is  the 
intention. 

Q.  It  is  the  whistle  to  pass  to  the  starboard  of  the 
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*'Kem,"  isn't  it — one  whistle? 

A.  Yes,  starboard  of  the  ''Kern." 

Q.  Starboard  of  the  ' '  Kern. ' '  Now,  what  did  you 
yourself  do  when  that  first  whistle  was  blown? 

A.  When  the  first  whistle  was  blown? 

Q.  Yes,  by  the  "Elder." 

A.  I  was  getting  a  line  out  at  that  time  on  the 
barge  when  the  first  whistle  was  blown. 

Q.  And  you  were  busy  at  that  ?        A.  Yes,  sir. 

Q.  Did  you  still  continue  to  observe  the  "Elder" 
at  all  ?    Look  out  to  see  how  she  was  coming  ? 

A.  Yes,  sir,  I  did. 

Q.  Were  those  same  lights  still  visible? 

A.  They  were. 

Q.  Were  you  yourself  working  at  the  forecastle- 
head  or  were  you  directing  other  men  ? 

A.  Directing  the  sailors. 

Q.  And  did  you  look  at  all  from  time  to  time — 
keep  your  eye  on  the  ' '  Elder  "  ? 

A.  I  seen  her,  yes,  sir. 

Q.  Now,  did  these  bearings  in  relation  to  the 
"Kern"  or  did  the  lights  as  showing  the  bearing  of 
the  "Elder"  change  from  the  time  that  you  first  saw 
them  head  on  towards  you? 

A.  The  bearing  hadn't  changed. 

Q.  After  the  "Elder"  blew  her  second  one  whistle 
what  did  you  do  then  ? 

A.  Sung  out, ' '  Let  go  the  line. ' '     [415] 

Q.  Why  did  you  want  to  let  the  line  go  ? 

A.  To  try  to  get  clear,  seeli  there  was  going  to  be  a 
collision. 
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Q.  And  was  the  line  let  go  ? 

A.  It  was  partly  gone. 

Q.  At  the  time  that  you  sang  out  to  let  go  the  line 
did  you  sing  out  sharply  and  indicate  haste  in  any 
way? 

Mr.  DENMAN. — Please  don't  lead  the  witness. 

Mr.  WOOD. — I  beg  your  pardon. 

Q.  Well,  you  may  state  just  the  facts  at  that  par- 
ticular time. 

A.  Well,  the  "Elder's"  whistle  just— when  they 
blew  the  last  whistle  I  seen  there  was  going  to  be  a 
collision  and  the  pilot  he  run  in  to  hook  her  on  and 
I  let  go  the  line,  put  on  full  speed  for  the  beach  and 
about  that  time  the  collision  occurred.  That  is  all 
there  is  to  it. 

Q.  Was  your  line  fully  let  go  at  the  time  of  the 
collision  ?        A.  Well,  it  went  overboard. 

Q.  What  signal  was  given  on  the  **Kern"  at  about 
this  time  in  relation  to  her  engines  turning  over? 

A.  Full  speed  ahead. 

Q.  Did  you  hear  that  signal  ?        A.  I  did. 

Qi.  How  long  before  the  collision? 

A.  A  couple  of  seconds. 

Q.  Did  the  '^Kern"  get  any  headway? 

A.  I  don 't  think  so ;  didn't  pick  up  much. 

Q.  Do  you  know  whether  the  propeller  of  the 
"Kern"  was  working  at  the  time  of  the  collision? 

A.  Well,  I  suppose  it  must  have  been  working  at 
the  time  of  the  collision. 

Q.  You  don't  know  that  from  observation;  you 
just    suppose    so     [416]     because   the   signal   was 
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given  ?        A.  Yes,  that  is  all. 

Q.  Now,  where  was  it  that  the  ''Elder"  struck  the 
''Kern,"  and  to  the  best  of  your  knowledge  at  what 
angle  with  the  fore  and  aft  line  of  the  "Kern"? 

A.  About  a  forty-five  degree  angle. 

Q.  And  that  forty-five  degree  angle  bearing  for- 
ward or  aft  ? 

A.  Well,  from  aft — from  aft  forward. 

Q.  And  at  about  what  point  in  the  hull  of  the 
"Kern"? 

A.  Well,  just  abaft  of  my  room;  I  guess  about 
twenty  or  twenty-five  feet  from  the  stern — twenty 
feet ;  something  like  that. 

Q.  How  far  did  the  "Elder"  go  into  the  "Kern," 
do  you  know  ?        A.  Right  into  her  keelson. 

Q.  Now,  then,  what  change  in  position  as  to  the 
"Kern"  and  the  barges  was  caused  by  the  collision? 
How  did  the  collision  place  the  "Kern"  in  relation 
to  the  barges? 

A.  Eight  athwartships  in  the  river,  right  across 
the  river. 

Q.  Well,  in  relation  to  the  barges  themselves  ? 

A.  The  barges  went  downstream. 

Q.  How  did  it  lay  her  in  relation  to  the  barges  ? 

A.  I  don't  understand  your  question. 

Q.  Just  before  the  collision  she  was  lying  in  the 
relation  to  the  barges  that  you  have  placed  these 
models,  with  the  nose  of  the  "Kern"  somewhat  near 
to  the  stern  of  the  starboard  barge.  Now,  when  she 
was  hit  how  did  that  place  the  "Kern"  in  position 
with  reference  to  the  barges  ? 
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A.  She  lay  here  and  the  barge  went  through  this 
side  and  broke  the  three  barges  adrift  and  they  went 
down  at  random ;  this  barge  went  through  this  side. 

Q.  Which  barge  when  you  say  this  barge  ? 

A.  The  port  barge.     [417] 

Q.  And  which  corner  of  the —        A.  Port  corner. 

Q.  And  which  side  of  the  '^Kern'"? 

A.  On  the  port  side  of  the  ' '  Kern. ' ' 

Q.  Then  after  the  collision  you  may  state  what  you 
did. 

A.  I  went  on  the  bridge  and  jumped  down  aft  and 
looked  at  the  hole  and  seen  she  was  sinking;  went  to 
the  engine-room ;  seen  the  first  assistant  and  said  she 
was  sinking ;  said  go  on  the  barge ;  and  I  went  for- 
ward and  I  ordered  my  crew  on  the  barge,  and  then 
proceeded  to  go  and  get  off  myself. 

Q.  What  did  you  do  yourself? 

A.  I  got  off  as  soon  as  I  could.  I  got  on  to  the 
"Hercules." 

Q.  How  did  you  get  to  the  '  *  Hercules ' '  ? 

A.  Got  hold  of  a  line  and  was  hauled  up  out  of  the 
water. 

Q.  What  width  of  channel  for  the  "Elder"  to  pass 
was  there  on  the  port  side  of  the  "Kern"  and  the 
barges  ? 

A.  Oh,  there  was  a  quarter  of  a  mile  there.  On 
the  port  side  of  the  barge  did  you  say? 

Q.  On  the  port  side  of  the  "Kern"  and  the  barges, 
yes,  as  they  were  then  lying.  The  port  side,  the  Ore- 
gon side  of  the  river. 

A.  About  a  quarter  of  a  mile. 


448  Charles  P.  Doe  vs. 

(Testimony  of  Edward  Anderson.) 

Q.  About  what  are  the  lengths  of  these  barges  ? 

A.  The  length  of  them  ? 

Q.  Yes. 

A.  One  hundred  and  eighty  feet,  I  think — one  hun- 
dred and  sixty  or  eighty. 

Q.  About  what  is  the  length  of  the  ''Kern"? 

A.  About  a  hundred  and  fifty  feet. 

Q.  And  about  what  is  the  width  of  the  barges  ? 

A.  Forty  feet.     [418] 

Q.  Was  there  any  current  in  the  river  at  the  time 
of  the  collision  ? 

A.  At  that  time  of  the  year  there  is  always  more 
or  less  down  current. 

Q.  Well,  I  want  a  definite  answer  in  these  matters : 
Was  there  a  current?        A.  Yes. 

Q.  Were  the  barges  drifting,  moving  with  the  cur- 
rent ?        A.  They  were. 

Cross-examination. 
Questions  by  Mr.  DENMAN : 

Let  me  see,  are  you  a  pilot  ?  Were  you  a  pilot  on 
the  river  at  that  time  ? 

A.  I  was  mate. 

Q.  And  your  business  as  mate  was  to  make  up 
these  tows,  wasn  't  it  ? 

A.  Yes,  sir,  put  the  lines  out — have  them  put  out. 

Q.  And  your  practice  is — I  think  it  was  stated  here 
your  practice  was  to  have  the  three  barges  lashed 
together  and  then  the  tug  goes  down  and  the  vessel 
works  in  between  them  and  takes  them  on  down  the 
stream.     That  is  correct,  isn't  it? 

A.  They  come  down  put  together ;  we  receive  them 
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that  way ;  we  try  to  get  in  between  them. 

Q.  So  they  were  all  solidly  put  together  at  the 
time  you  received  them?        A.  Yes,  sir. 

Q.  And  you  simply  go  in  between  them,  that  is  cor- 
rect, is  it  ?        A.  Yes,  sir. 

Q.  Now,  then,  suppose  the  captain  of  the  ** Elder" 
testified — 

Mr.  WOOD. — Do  you  mean  the  captain  of  the 
"Elder"? 

Q.  One  moment.  I  mean  the  captain  just  as  I 
said.  Suppose  [419]  the  captain  of  the  "Elder" 
had  testified  that  this  was  the  position  of  the  "Kern" 
and  the  three  barges.     Is  that  correct  ?        A.  No. 

Q.  Could  anybody  honestly  say  that  that  was  the 
relative  position?        A.  What  is  that? 

Q.  Could  anybody  honestly  say  that  this  was  the 
position  of  the  "Kern"  and  three  barges  at  the  time 
the  four-whistle  signal  was  given  ? 

A.  Could  anybody  honestly  say  if  that  was  the 
position  ? 

Q.  Yes.        A.  They  might,  yes. 

Q.  Was  it  the  position  ? 

A.  I  don't  think  it  was. 

Q.  Well,  what  was  the  position? 

A.  I  had  a  position  here  as  near  as  I  can  remem- 
ber.    This  way  I  said  it  was. 

Q.  That  is  the  way  you  said  it  was.  Now,  I  will 
give  you  this  exhibit.  (Libellant's  Exhibit  6.) 
Wasn't  that  the  real  position  of  the  "Daniel  Kern" 
at  that  time?        A.  Sir? 

Q.  Isn't  that  the  real  position  of  the  "Kern"  at 
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that  time  ?        A.  This  is  the  position  I  said  it  was. 

Q.  I  asked  if  that  was  not  the  real  position. 

A.  I  said  the  position  was  here. 

Q'.  Now,  wasn't  this  the  real  position?        A.  No. 

Q.  Weren't  you  mistaken?        A.  No. 

Q.  Now,  could  anybody  looking  at  that,  at  that 
time,  have  honestly  said  that  that  was  the  position  of 
the  two — [420]  the  barge  and  the  tow?  Could 
they  ?     Could  anybody  who  saw  ? 

A.  What  is  that  question  ? 

Q.  Could  anybody  who  saw  what  happened  there 
have  said  that  was  the  relative  position  of  the  two  ? 

A.  Yes — so  close — they  could  have ;  yes. 

Q.  Now,  if  you  were  in  this  position,  your  port 
bow  about  fifteen  feet  abaft  the  stem  would  be 
against  the  starboard  corner  of  the  port  barge, 
wouldn't  it?  That  is  the  way  it  is  described  here  in 
this  drawing?        A.  What  did  you  say? 

Q.  The  port  bow  of  the  "Daniel  Kern"  was  touch- 
ing the  port  barge  on  her  starboard  aft  corner  about 
fifteen  feet  abaft  the  stem  of  the  "Kern"? 

A.  By  that  position  ? 

Q.  Yes. 

A.  That  is  what  the  position  shows ;  yes. 

Q.  But  you  say  that  instead  of  that  the  port  bow 
of  the  "Daniel  Kern"  was  abaft — was  touching — 

A.  Said  it  was  up  here ;  didn't  say  it  was  touching 
— said  it  was  about  here  some  place. 

Q.  Then  this  might  have  been  the  position  of  the 
two;  you  might  have  been  mistaken  in  your  state- 
ment?       A.  I  don't  think  so. 
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Q.  You  have  a  pretty  keen  recollection  of  that  ? 

A.  Fair. 

Q.  Pretty  good  memory  ?        A.  Yes. 

Q.  Now,  let  me  ask  you:  After  the  "Kern"  was 
struck  how  did  she  lie  with  reference — just  show 
here.  After  the  "Kern"  was  struck  how  did  she  lie 
with  reference  to  these  barges?  What  happened? 
Which  way  did  they  swing  around?     [421] 

A.  Well,  when  she  was  struck — 

Q.  You  said  she  was  there  in  that  position  * 

A.  I  said  she  was  in  this  position. 

Q.  When  she  was  struck? 

A.  Yes,  this  is  the  way  I  had  them.  When  she 
was  struck  she  hit  this  corner — went  through  the  port 
side  of  the  "Kern,"  broke  the  tow  up.  After  that  I 
don't  know;  the  barges  went  down  the  river. 

Q.  As  a  matter  of  fact  didn't  they  lie  right  along- 
side like  that  immediately  after  struck  ? 

A.  I  don't  remember. 

Q.  You  were  there  ? 

A.  I  ordered  the  men  on  the  barges  and  I  went  be- 
low. They  might  have  been  there.  I  know  this 
barge  went  alongside  here  and  stove  in  the  port  side. 

Q.  Your  opinion  is  that  she  hadn't — the  "Daniel 
Kern"  didn't  go  forward  enough  to  alter  her  posi- 
tion in  the  water  before  she  was  struck.  That  is  cor- 
rect, isn  't  it  ?        A.  I  think  it  is. 

Q.  Now,  what  was  the  condition  of  the  tide  at  that 
time?        A.  I  don't  remember. 

Q.  Do  you  remember  whether  it  was  full  or  slack 
or —        A.  I  don't  know. 
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Q.  Well,  suppose  all  the  other  witnesses  have  tes- 
tified that  it  was  slack  water  and  there  was  no  cur- 
rent, would  you  want  to  contradict  them  ? 

A.  Yes,  I  say  there  was  a  current. 

Q.  You  say  there  was  a  current  ?        A.  Yes. 

Q.  Although  every  other  witness  in  the  case  has 
said  there  wasn't?        A.  I  don't  care. 

Q.  How  far  apart  were  the  vessels  when  you  first 
blew  four  whistles  ?     [422] 

A.  How  far  apart  were  they? 

Q.  Yes,  in  feet. 

A.  When  the  first  whistles  were  exchanged  ? 

Q.  Yes. 

A.  Oh,  a  quarter  of  a  mile — a  little  more,  maybe — 
something  like  that. 

Q.  Might  have  been  a  little  under  ? 

A.  I  don't  think  so — about  a  quarter  of  a  mile. 

Q.  Suppose  Captain  Moran  testified  just  about  a 
thousand  feet  or  a  little  less ;  would  you  want  to  con- 
tradict him  on  that  ? 

A.  I  said  about  a  quarter  of  a  mile. 

Q.  I  say  would  you  want  to  contradict  him  on 
that  ?        A.  Yes,  I  say  a  quarter  of  a  mile. 

Q.  He  was  higher  up  than  you,  wasn't  he? 

A.  Not  a  great  deal. 

Q.  And  the  bridge  was  between  you  and  the  other 
ship,  wasn't  it? 

A.  Oh,  you  mean  the  captain  of  the — 

Q.  Of  the  "Kern." 

A.  I  don't  understand  that  question. 

Q.  Suppose  Captain  Moran  had  testified,  standing 
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on  the  bridge,  that  the  ''Elder"  was  only  a  thousand 
feet  off  when  he  blew  his  first  signal,  would  you  want 
to  contradict  it  ?        A.  I  said  a  quarter  of  a  mile. 

Q.  I  say,  knowing  he  was  in  that  position  would 
you  want  to  contradict  him  ?  He  would  be  in  a  better 
position  to  determine  the  distance  apart? 

A.  I  would  have  the  same  chance  to  determine  as 
he  would.  That  height  wouldn't  make  any  differ- 
ence, the  short  distance. 

Q.  As  I  understand,  the  ''Elder"  was  right  behind 
you  at  that  time  .     [423]         A.  Eight  behind  us  ? 

Q.  Yes.        A.  No,  sir. 

Q.  She  wasn't?        A.  No,  sir. 

Q.  Then  if  the  captain  had  said  that  he  saw  her 
coming  from  directly  astern — would  have  struck  him 
right  amidships  the  stern  if  he  had  gone  on,  he  is 
mistaken  ? 

A.  I  have  nothing  to  do  with  the  captain. 

Q.  I  guess  you  are  right  about  that.  But  you  are 
certain  when  you  first  saw  her — when  the  first 
whistle  was  blown  she  was  not  directly  behind  and 
was  not  running  directly  for  you  amidshipt 

A.  She  was  not  dead  astern  of  us ;  no,  sir. 

Q.  And  was  not  running  for  amidship  astern  of 
you?        A.  Amidships  astern? 

Q.  Yes,  the  middle  of  your — 

A.  You  mean  stern  post  ? 

Q.  Yes.        A.  No,  not  quite  the  stem  post. 

Q.  And  would  not,  if  gone  straight  on  her  course, 
split  you  right  up  the  middle  from  stern  to  bowt 
She  would  not  have  done  that  ? 
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A.  If  she  went  on  our  course  ? 

Q.  If  she  had  kept  on  the  course  that  you  saw  her 
on  when  the  first  four  whistles  were  blown  she  would 
not  have  gone  through  your  stern  and  split  you  right 
up  the  middle  to  the  bow ?        A.  She  didn't. 

Q.  I  ask  you  if  she  had  kept  straight  ahead  when 
you  first  saw  her  if  she  wouldn't  have  struck  your 
stern  post  and  gone  straight  [424]  down  the 
middle  and  split  you  right  through  if  she  had  been 
a  razor? 

Q.  She  never  hit  her  stern  post  ? 

Mr.  DENMAN. — Please  read  the  question. 

(Question  read.) 

A.  No. 

Q.  In  other  words,  she  was  going  to  your  side  when 
she  blew  the  four-whistle  signal  ? 

A.  On  our  quarter. 

Q.  And  your  theory  of  the  case  is  then — well,  sup- 
pose, now,  the  vessel  is  coming  down  and  she  is  di- 
rectly astern  of  you  and  a  quarter  of  a  mile  off  and 
you  are  running  downstream  and  there  is  eight  hun- 
dred feet  of  water  between  you  and  the  Washington 
shore;  now,  this  vessel  is  coming  downstream  and 
she  is  a  quarter  of  a  mile  off  and  she  blows  one 
whistle  and  there  is  abundant  room  for  her  to  pass 
on  the  starboard  side,  have  you  got  a  right  to  hold  her 
up  if  there  is  nothing  to  obstruct  her  on  the  starboard 
side? 

A.  I  have  if  I  don't  deem  it  safe  to  pass  in  my  ovni 
judgment. 

Q.  If  there  is  clear  water  on  that  side  it  is  safe  for 
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her  to  pass,  isn't  it?        A.  I  may  not  deem  it  so. 

Q.  But  you  would  deem  it  so  if  it  were  clear  water, 
wouldn't  you?        A.  I  don't  know. 

Q.  Why  don't  you  know? 

A.  Ask  me  that  question  again. 

Q.  You  would  deem  it  safe  to  pass  on  your  star- 
board side  if  there  were  eight  hundred  feet  of  clear 
water  and  a  vessel  was  signalling  for  permission  to 
go  there  when  she  was  a  quarter  of  a  mile  away? 
[425] 

A.  What  is  the  position  of  the  ship  I  am  in  ? 

Q.  You  are  lying  dead  in  the  water  and  eight  hun- 
dred feet  of  clear  water  between  you  and  shore ;  in 
other  words,  you  don 't  have  to  move  to  clear.  There 
is  plenty  of  clearance  without  you  assisting ;  you  are 
lying  dead  in  the  water  about  eight  hundred  feet 
clear  w^ay  between  you  and  the  shore  and  a  vessel  is 
a  quarter  of  a  mile  away  and  asks  permission  to  pass 
in  that  eight  hundred  feet.  Would  you  consider  it 
was  safe  for  her  to  try  to  do  so  ?        A.  Yes,  I  would. 

Q.  And  he  would  be  entitled  to  get  permission  un- 
der those  circumstances  ?        A.  Yes. 

Q.  The  answer  is  yes  ?        A.  Yes,  sir. 

Q.  Do  you  remember  testifying  before  the  United 
States  Inspectors  in  this  case  that  if  the  "Elder" — 
when  she  blew  the  one- whistle  signal  to  which  you  re- 
sponded with  four  whistles  that  she  then  had  abun- 
dant time  to  clear  you  to  starboard  if  she  had  gone 
through  ? 

A.  Do  I  remember  testifying  what  ? 

Q.  That  when  the  one-whistle  blast  was  blown  to 
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which  you  replied  with  four  whistles —        A.  Yes. 

Q.  — that  there  was  abundant  time  in  that  quarter 
of  a  mile  for  the  ' '  Elder ' '  to  have  passed  to  your  star- 
board?       A.  I  don't  remember  testifying  that. 

Q.  Well,  you  just  stated  that  there  was  time. 

A.  That  is  all  right,  I  know  I  did  now,  but  I  don't 
remember  testifying  that  to  the  Inspectors ;  you  said 
I  testified  that  to  the  Inspectors.     [426] 

Q.  You  didn  't  testify  that  to  the  Inspectors  ? 

A.  No,  I  don't  think  so.  I  don't  remember  if  I 
did. 

Q.  Well,  we  will  presume  you  didn't.  Now,  when 
a  man  comes  up  from  the  stern  and  is  the  pursuing 
vessel  and  wanting  to  pass  you — you  are  ahead — 
when  he  blows  his  one  whistle  should  he  commence 
his  maneuver  at  once  or  wait  for  your  reply  f 

A.  Wait  for  a  response. 

Q.  Wait  for  his  response.  In  other  words,  if  it 
required  him  at  that  time  to  port  his  helm  or  star- 
board his  helm,  as  the  case  may  be,  your  idea  is  that 
he  should  blow  one  whistle,  then  wait  for  permission, 
and  if  he  gets  it,  then  commence  his  maneuver  to 
pass  you.     That  is  correct,  is  it  ? 

A.  It  ain't  my  idea ;  that  is  the  law. 

Q.  That  is  the  law.  I  am  glad  to  know  you  have 
one  witness  on  your  side  that  knows  it. 

Mr.  FULTON.— He  should  be  associated  at  once 
with  counsel. 

Mr.  CAMPBELL.— Counsel  for  the  respondent. 

Mr.  FULTON.— Well,  I  will  withdraw  that  re- 
mark. 
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Q.  By  the  way,  would  you  be  able  to  testify 
whether  or  not  the  three  barges  were  pointing  up- 
stream just  after  the  collision'? 

A.  No,  I  could  not  testify  that. 

Q.  Now,  as  a  matter  of  fact,  it  is  three  years — 
three  or  four  years  since  that  occurred,  isn't  it? 

A.  Some  time. 

Q.  And  the  details  of  it  are  not  so  very  keen  in 
your  memory,  are  they  ? 

A.  Some  of  them  are  pretty  keen. 

Q.  Those  you  talked  over  with  counsel  before  you 
came  here  ?        A.  Those  are  the  ones. 

Q.  I  thought  so.  Did  you  have  a  chance  to  read 
over  this  testimony  ?     [427] 

A.  I  read  over  all  of  it. 

Q.  When  did  you  do  that  ? 

A.  Oh,  about  two  hours  ago. 

Q.  Of  course,  I  haven't  had  that  advantage  to  talk 
it  over  with  you.     I  think  we  will  let  that  stand. 

Redirect  Examination. 

Q.  Mr.  Anderson,  when  you  say,  answering  as  a 
skilled  navigator,  that  with  eight  hundred  feet  of 
clearance  in  the  river  on  the  starboard  of  a  vessel  ly- 
ing dead,  and  an  approaching  vessel  fifteen  hundred 
feet  or  a  quarter  of  a  mile  away,  that  it  was  safe  to 
go  to  the  starboard,  what  condition  did  you  assume 
the  overtaken  vessel  or  the  one  lying  dead,  to  be  in  1 

A.  He  just  said  a  vessel  lying  still;  that  is  all;  a 
lone  vessel  lying  still. 

Q.  What  condition  did  you  assume  her  to  be  in  ? 

A.  I  don't  understand  your  question. 
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Q.  What  condition  as  to  ability  to  handle  herself 
do  you  assume  her  to  be  in  ?        A.  Which  vessel  ? 

Q.  The  overtaken  vessel  lying  still. 

A.  I  can't  get.  I  can't  get  what  you  are  getting 
at;  I  can't  understand  you. 

Q.  I  will  try  it  another  way,  then.  Come  down  to 
this  particular  case.  Had  you  been  in  command  of 
the  "Kern,"  and  the  conditions  being  as  you  have 
described  them,  the  barges  lying  adrift  and  loaded — 

Mr.  DENMAN.— They  were  fast. 

Mr.  WOOD.— Not  fast  to  the  ground. 

Mr.  DENMAN.— Oh,  I  beg  your  pardon.     [428] 

Q.  The  barges  lying  adrift  in  the  river  and  loaded ; 
the  "Kern"  just  having  approached  them  with  only 
one  line  out,  and  the  "Elder"  coming,  as  you  say,  with 
all  lights  visible,  a  quarter  of  a  mile  away,  and  she 
had  asked  permission  to  pass,  what  signal  would  you 
have  given  from  the  ' '  Kern ' '  ? 

Mr.  DENMAN. — I  object  to  that  as  not  being  a 
theoretical  question  put  to  an  expert.  You  were  ask- 
ing this  case. 

Mr.  WOOD. — Well,  I  will  ask  this  case  theoreti- 
cally, then. 

Q.  Suppose  a  case  of  three  barges  lying  adrift  in 
a  river,  loaded  with  stone — the  barges  loaded  with 
stone — lying  adrift  in  the  river  with,  we  will  say, 
nearly  a  mile  of  channel  and  eight  hundred  feet  of 
clearance  way  on  the  starboard  side  of  the  barges, 
and  a  towboat,  just  approaching  those  barges  to  take 
hold,  and  get  in  position,  but  not  yet  in  position,  with 
only  one  line  out  and  that  not  made  fast ;  and  a  deep 
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sea  steamer  approaching  was  fifteen  hundred  feet 
away,  all  of  her  lights  coming  head  on  toward  the 
barges,  and  the  tugboat — the  approaching  vessel 
blows  one  whistle  to  pass  to  starboard;  under  those 
circumstances,  you  being  in  command  of  the  tugboat 
at  the  barges,  what  answer  would  you  have  given  to 
that  whistle  *?        A.  Four  blasts. 

Q.  Why? 

A.  Because  my  vessel  is  not  under  control.  x\nd  if 
I  leave  the  barges  I  leave  an  obstruction  for  the  other 
boat  to  hit. 

QL  Now,  when  you  answered  the  question  of  coun- 
sel that  a  vessel  lying  still  in  the  water — that  it  would 
have  been  safe  for  the  approaching  steamer  to  pass 
to  the  starboard  with  eight  hundred  feet  of  clearance, 
what  condition,  I  say,  did  you  suppose  the  overtaken 
vessel  to  be  in,  in  relation  to  handling  herself  *? 

A.  I  can't  get  that;  I  can't  get  that  question 
through  my  head.     [429] 

Q.  In  other  words,  you  told  counsel,  upon  a  sug- 
gestion made  by  him,  upon  certain  facts  and  condi- 
tions, with  the  vessel  lying  still  in  the  water  and 
another  approaching,  with  eight  hundred  feet  of 
clearance  it  would  be  safe  to  go  to  starboard.  Now, 
in  the  case  I  gave  you,  you  said  it  wouldn't  be  safe, 
and  you  wouldn't  permit  it.  What  is  the  difference 
between  those  two  cases  ? 

A.  The  difference  is  this :  He  just  gave  me  a  lone 
vessel;  he  didn't  give  me  a  tow. 

Q.  Did  you  suppose  that  lone  vessel  he  gave  you  to 
be  in  full  capacity  to  handle  herself  ? 
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A.  She  was  lying  still;  he  didn't  say  broken  down. 
Q.  Suppose  she  was  broken  down,  herself. 
A.  If  broken  down  I  would  have  blowed  four 
whistles. 

Recross-examination. 
Q.  Why? 

A.  Because  the  vessel  is  not  under  command. 
Q.  Now,  suppose  your  vessel  is  lying  dead  in  the 
water  and  there  is  plenty  room  to  clear  you  to  the 
starboard  and  you  could  not  move ;  suppose  you  were 
anchored  there,  could  you  hold  the  other  vessel  up- 
stream as  long  as  you  please? 

A.  I  wouldn't  have  anything  to  do  with  the  other 
vessel  at  all. 

Q.  Well,  if  you  were  Ij^ng  dead  in  the  water  you 
wouldn't  have  anything  to  do  with  her  anyway. 

A.  I  have  to  let  the  other  man  know  my  boat  is 
not  under  control — my  vessel  is  not  under  control — 
under  anchor. 

Q.  When  there  is  abundant  space  to  starboard? 
A.  Yes,  if  you  give  a  signal  and  there  is  a  collision, 
then  your  are  responsible. 
Q.  What  is  that?     [430] 

A.  That  is,  if  you  give  a  passing  whistle  and  they 
pass  and  there  is  a  collision,  then  the  vessel  you  are  in 
is  responsible. 

Q.  Do  I  understand  you  to  say,  whenever  you  are 
making  up  tows  in  that  position  in  the  fairway,  you 
can  hold  the  other  vessel  until  you  can  make  up  the 
tow?        A.  You  can,  sir. 

Q.  That  is  your  understanding  of  the  law? 
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A.  That  is  the  law. 

Q.  Who  told  you  that?        A.  I  know  it. 

Q.  Anybody  tell  you  ? 

A.  No,  sir,  I  know  it.  I  read  it.  Read  the  rules 
is  all  you  have  to  read. 

Q.  The  rules  of  your  road  say  it  1 

A.  The  rules  don't  say  anything  of  the  kind.  It 
says,  any  time  you  can't  give  a  passing  whistle  you 
must  call  them  down  or  give  four  whistles. 

Q.  I  asked  you  where  between  you,  you  have  a 
quarter  of  a  mile  of  fairway,  you  mean  to  say  because 
you  are — 

A.  If  a  man  figures  there  ain't  room  enough ;  prob- 
ably he  don 't  know  whether  there  is  room  enough. 

Q.  I  see.  Your  answer  is  based  on  the  theory  that 
a  man  doesn't  know  there  is  room  enough.  I  say  he 
does  know  there  is  room  enough.  He  sees  the  other 
fellow  starting  to  make  a  maneuver  and  could  have 
cleared — under  those  circumstances,  is  he  entitled  to 
hold  him  back  *? 

A.  Yes,  by  the  law  he  is ;  yes. 

Q.  Why? 

A.  Because  he  couldn't  give  the  passing  whistle; 
his  vessel  wasn't  under  control.     [431] 

Mr.  WOOD. — You  musn't  ask  about  this  partic- 
ular case ;  this  is  a  hypothetical  question. 

Mr.  FULTON. — This  is  your  witness. 

COURT. — This  is  cross-examination. 

Q.  Now,  you  say  that  if  you  are  on  the  bridge  of 
the  "Kern"  and  you  see  a  vessel  a  quarter  of  a  mile 
away,  and  that  vessel  signals  for  permission  to  pass 
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to  your  starboard,  and  you  at  that  time  knew  lie 
could  pass  in  safety,  if,  when  he  blew  the  one  whistle 
you  had  responded  at  once  and  he  had  gone  on  the 
course — I  am  presuming  that  now — if  you  knew  that, 
knew  that  he  could  pass  in  safety — that  if  he  had  fol- 
lowed the  one-whistle  signal  he  would  have  passed  in 
safety,  would  you,  under  those  circumstances,  have 
given  four  whistles'? 

A.  No,  if  I  absolutely  knew  there  was  no  danger  of 
a  collision  I  would  have  given  him  one.  If  I  abso- 
lutely knew  there  was  no  danger. 

Q.  That  is  to  say,  if  you  knew  he  could  make  that 
maneuver. 

A.  If  I  knew  he  could;  but  I  would  have  to  be 
positive  if  my  vessel  was  not  under  control. 

Q,  But  in  a  quarter  of  a  mile  of  water  he  can  make 
the  maneuver,  can 't  he  ?        A.  What  is  that '? 

Q.  If  the  ''Elder"  is  a  quarter  of  a  mile  away,  he 
can  make  the  maneuver  easily  to  pass  through  that 
eight  hundred  feet  of  clearance  ? 

A.  I  suppose  he  can. 

Q.  Be  frank  with  me. 

A.  Yes,  he  can  port  his  helm. 

Q.  And  get  over  with  plenty  of  room  ? 

A.  The  "Elder"  can  port  his  hehn.     [432] 

Q.  He  had  plenty  of  time  to  get  over  ?        A.  Yes. 

Q.  If  you  were  in  command  of  the  "Elder"  you 
wouldn't  have  had  any  difficulty  in  a  quarter  of  a 
mile  in  passing  the  "Kern"  in  the  position  she  was 
in  ?        A.  If  I  was  pilot  of  the  ' '  Elder ' '  ? 

Q.  Yes. 
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A.  I  don't  think  there  would  have  been  any  col- 
lision. 

Q.  I  am  not  asking  you  that  question.  I  didn't 
ask  you  that.  Now,  if  you  had  been  the  pilot  of  the 
"Elder"  and  you  had  been  a  quarter  of  a  mile  astern 
and  you  wanted  to  pass  to  the  starboard  and  one 
whistle  is  blown,  could  you  have  maneuvered  so  as 
to  clear  the  "Kern"  safely  in  that  quarter  of  a  mile? 

A.  With  the  "Elder"? 

Q.  Yes.     With  the  "Elder." 

A.  Yes,  sir. 

Q.  Then  did  you  know  who  was  on  the  "Elder"  at 
that  time — who  was  bringing  her  down  ? 

A.  No,  sir;  I  didn't;  not  at  that  time. 

Q.  So  that  the  action  of  the  "Kern"  was  in  no  way 
controlled  by  who  they  thought  was  running  on  the 
"Elder." 

A.  The  man  is  a  personal  friend  of  mine,  who  was 
pilot  on  the  "  Elder. " 

Q.  Then  the  situation  is  this :  That  if  you  had  be- 
lieved, when  you  stood  on  the  bridge  of  the  "Kern," 
that  a  competent  man  was  on  the  "Elder"  and  she 
gave  the  signal  a  quarter  of  a  mile  away,  if  you  be- 
lieved that  at  that  time  she  could  pass  you  safely  to 
starboard,  you  wouldn't  have  given  the  four- whistle 
signal  ? 

A.  Yes,  would  have  given  the  four  whistles,  the 
same  as  was  done.     [433] 

Q.  I  don't  understand;  how  do  you  explain  your 


464  Charles  P.  Doe  vs. 

(Testimony  of  Edward  Anderson.) 
answer,  if  there  was  plenty  of  room  ? 

A.  Because  she  is  not  under  control. 

Q.  What  has  that  to  do  with  it ;  there  is  plenty  of 
room  to  pass. 

A.  I  can't  give  them  the  passing  whistle. 

Q.  That  is  your  interpretation  of  the  law? 

A.  That  is  the  law. 

Q.  That  you  say  is  the  reason  you  would  have 
blown  the  four- whistle  signal  ? 

A.  According  to  the  law;  yes,  sir. 

Redirect  Examination. 

Q;  Now,  I  wish  to  ask  you  one  question  in  review 
of  all  this:  If,  under  the  circumstances,  that  night, 
you  had  been  in  the  "Kern's"  place,  what  whistle 
would  you  have  blown  ? 

Mr.  DENMAN.— I  object  to  that  question.  That 
is  purely  a  conclusion  of  the  witness  on  the  facts,  not 
on  a  hypothetical  question. 

Mr.  WOOD. — Well,  as  an  expert,  he  knows  the 
facts  himself.  He  is  a  witness  testifying  to  the  facts, 
and  I  think  it  is  a  proper  form  in  which  to  put  it. 
There  is  no  use  my  repeating  to  him  the  very  facts 
he  has  testified  to. 

Mr.  DENMAN. — Well,  he  has  shifted  every  time — 

Mr.  WOOD. — We  object  to  the  insinuation  of 
counsel — shifting. 

Mr.  DENMAN. — I  beg  your  pardon;  I  meant  we 
got  in  different  circumstances  every  time  we  put  the 
question.  I  don't  believe  the  Court  has  the  right  to 
take  as  an  assistant  on  the  facts  of  the  case  one  of  the 
employees  of  one  of  the  parties  litigant.     My  under- 


Columbia  Contract  Company  et  at.  465 

(Testimony  of  Edward  Anderson.) 
standing  of  an  expert  witness  or  expert  testimony,  is 
that  it  shall  be  based  upon  a  hj^othetical  question; 
that  he  [434]  can't  usurp  the  functions  of  the 
Court  in  deciding  the  case  itself,  and  that  is  exactly 
what  this  amounts  to. 

'COURT. — This  man  was  in  position  to  see  the  ap- 
proach of  the  vessel  from  the  rear.  Why  wouldn't 
it  be  competent  to  have  him  answer  now  what  he 
would  have  done  ? 

Mr.  DENMAN. — It  is  purely  a  matter  of  opinion, 
an  opinion  of  the  witness  on  the  theoretical  question, 
but  the  very  question  in  issue  which  the  Court  has  to 
decide. 

COURT.— What  is  the  difference;  I  don't  see  the 
difference. 

Mr.  DENMAN. — I  will  withdraw  my  objection. 

Q.  What  would  you  have  done  under  the  same  cir- 
cumstances as  narrated,  and  which  you,  yourself, 
know,  different  from  what  Moran  did? 

A.  You  mean  would  I  have  done  any  different  % 

Q.     Yes.     What  signals  would  you  have  given? 

A.  I  would  have  complied  with  the  rules  of  the 
road  and  blew  four  whistles. 

Q.  Now,  I  thought  I  made  it  clear,  but  counsel  is 
evidently  under  a  misapprehension.  You  are  not  in 
the  employ  of  Danied  Kern  or  this  company  now  at 
all,  are  you?        A.  No,  sir. 

Recross-examination. 
Q.  You  were  at  that  time  ? 
A.  I  were,  at  that  time. 
Mr.  WOOD. — I  thought  you  meant  now. 
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Mr.  DENMAN.— Oh,  no. 

Mr.  WOOD.— That  is  all  of  our  direct  case. 

Witness  excused.     [435] 

Mr.  DENMAN. — I  now  want  to  put  Mr.  Moran  on 
the  stand  for  further  cross-examination,  if  I  may. 

Mr.  CAMPBELL. — I  object  to  any  further  cross- 
examination  of  Mr.  Moran.  If  he  w^ants  to  make 
Mr.  Moran  his  own  witness  and  call  him  in  direct  ex- 
amination, that  is  all  right. 

Mr.  WOOD. — It  is  hardly  proper  to  recall  a  wit- 
ness for  cross-examination  when  the  other  side  has 
closed. 

Mr.  DENMAN. — Here  is  the  situation.  Here  are 
the  two  men  who  were  on  the  ''Kern,"  the  chief  of- 
ficer and  the  pilot.  For  the  first  time  in  the  case 
we  have  heard  the  testimony  of  the  chief  officer,  who 
was  right  there.  We  repeat,  the  case  is  not  closed, 
so  far  as  they  are  concerned,  and  I  have  discovered 
matters  that  I  desire  to  cross-examine  their  other 
witnesses  on,  which  I  didn  't  have  at  the  time  I  cross- 
examined  the  first  time.  It  is  clearly  within  the  dis- 
cretion of  the  Court  to  allow  me  to  do  this.  I  didn 't 
know  what  this  man  was  going  to  testify;  I  didn't 
know  what  your  case  was  at  all,  until  you  put  your 
case  in. 

Mr.  WOOD. — Well,  we  will  put  it  this  way,  because 
I  am  inclined  to  think  that  we  should  not  stand  on 
any  narrow  technical  rule  of  calling,  as  we  have  just 
put  on  one  of  our  direct  witnesses,  and  have  just  now, 
this  minute,  closed ;  but,  suppose  this  had  been  in  the 
regular  course  of  the  trial,  Mr.  Moran  having  been 
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thoroughly  cross-examined  and  released,  then  this 
man  had  come  on  and  testified.  I  don't  think  you 
can  recall  a  witness  for  the  purpose  of  further  cross- 
examination,  in  the  light  of  something  further  de- 
veloped in  the  case.  You  can  recall  him  and  make 
him  your  own  witness ;  as  a  hostile  witness  might  be 
permitted  to  use  leading  [436]  questions.  We 
have  dismissed  him,  but  because  you  have  further 
light  I  don 't  think  you  have  a  right  to  recall  him. 

Mr.  DENMAN. — I  have  never  been  refused. 

Mr.  CAMPBELL. — You  cross-examined  Mr. 
Moran  on  one  occasion,  and  then  overnight,  having 
had  it  under  consideration,  came  back  the  next  morn- 
ing and  asked  to  cross-examine  again,  and  we  gave 
our  consent. 

Mr.  DENMAN.— That  is  true,  and  in  the  light  of 
some  of  the  things  I  have  heard  here  I  would  like  to 
ask  further  questions. 

Mr.  CAMPBELL. — Make  him  your  own  witness 
is  all  we  ask ;  we  don't  object  to  that. 

COURT.— Do  you  insists 

Mr.  DENMAN. — On  cross-examining,  if  I  may. 

The  COURT.— The  Court  will  exercise  his  discre- 
tion and  will  allow  you  to  do  it.     [437] 

Testimony  of  Michael  Moran,  for  Libelant 
(Recalled). 
MICHAEL  MORAN  was  thereupon  recalled  for 
further  cross-examination  and  testified  as  follows : 

Further  Cross-examination  by  Mr.  DENMAN. 
Mr.  CAMPBELL.— What  page  are  you  referring 
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to  now  of  the  Inspector 's  Report,  Mr.  Denman  ? 

Mr.  DENMAN.— Page  59. 

Mr.  CAMPBELL. — I  understood  that  this  was  for 
the  purpose  of  getting  at  matters  which  were  de- 
veloped by  Mr.  Anderson. 

Mr.  DENMAN.— Yes. 

Mr.  CAMPBELL. — Now,  you  are  referring  to  the 
Inspector's  Report  which  you  had  before  you  at  the 
time  you  cross-examined  him  before. 

Mr.  DENMAN. — That  is  very  true,  but  you  will  see 
the  pertinence  of  this  in  a  moment. 

Q.  Mr.  Moran,  did  you  hear  the  testimony  of  Mr. 
Anderson,  to  the  effect  that  the  other  vessel  ap- 
proached you  from  the  side  instead  of  astern? 

A.  I  don 't  think  I  did.  I  wasn't  inhere  during  all 
of  his  testimony. 

Mr.  WOOD. — Wait  a  minute.  I  object  to  that 
statement,  if  we  are  going  to  be  exact,  because  there 
is  no  such  testimony  in  the  record.  Mr.  Anderson 
said  that  they  were  approaching  over  the  port 
quarter,  and  that  is  very  different  in  nautical  lan- 
guage to  this  man,  from  the  side,  the  starboard 
quarter,  I  should  say. 

The  COURT. — This  witness  has  been  all  over  that 
situation  and  has  testified  very  minutely  as  to  the 
position  of  the  "Kern."  Now,  Anderson  comes  on 
and  he  gives  his  version  as  to  the  [438]  position 
of  the  "Kern"  and  the  two  witnesses  don't  agree. 
Now,  then,  what  is  the  object  in  calling  this  witness 
back  again  to  re-examine  him  upon  the  same  ques- 
tion? 
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Mr.  DENMAN. — Well,  because  I  have  discovered 
that  his  testimony  before  the  Inspectors  in  that  re- 
gard was  practically  identical  with  what  Anderson's 
was  this  morning. 

The  COURT. — You  want  to  examine  him  now  as 
to  what  you  have  discovered  as  to  his  testimony  be- 
fore the  Inspectors? 

Mr.  DENMAN. — No,  but  the  two  things  have  just 
come  to  me  as  being  identical,  that  the  situation  as 
described  by  Mr.  Anderson  and  as  described  by  this 
man  are  identical  situations  and  I  didn't  realize  it 
until  the  testimony  was  given  here,  the  identity  of  the 
two  when  they  were  testifying  there  and  the  disagree- 
ment when  they  testify  here. 

The  COURT. — Well,  you  may  examine  as  to  that. 
I  don't  think  you  ought  to  go  into  a  re-examination 
of  this  witness  as  to  the  position  of  the  "Kern." 

Mr.  DENMAN. — I  am  going  to  ask  him  one  ques- 
tion as  to  whether  he  testified  as  to  one  thing  before 
the  Inspectors. 

The  COURT.— Very  well. 

Q.  Do  you  remember  testifying  before  the  United 
States  Inspectors  on  being  asked  concerning  what 
happened  just  after  the  impact,  the  striking  of  the 
two  vessels,  "Did  she,  in  backing  off,  pull  her  with  her 
to  any  extent?  A.  No,  sir,  just  pulled  right  out  of 
the  little  gap  that  she  made.  Q.  Didn't  change  her 
position  at  all?  A.  No,  sir.  You  are  quite  sure  of 
that,  are  you  ?  A.  Yes,  sir ;  I  am  dead  sure  of  it,  only 
when  she  was  going  ahead  she  changed  her  position ; 
she  swung  around  at  right  angles  with  the  river.  Q. 
Who  did?    A.  The 'Elder' did."     [439] 
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WITNESS.— I  didn't  say  the  ''Elder"— the 
**Kern"  did.  If  there  is  anything  like  that  there  it  is 
a  mistake  in  the  stenographer. 

Mr.  DENMAN.— Well,  you  will  admit  the  testi- 
mony shows  that,  will  you? 

Mr.  CAMPBELL.— Yes;  but  read  the  next  ques- 
tion.    It  is  very  evident  that  it  is  a  mistake. 

Mr.  DENMAN.— (Reading:)  ''Q.  I  am  talking 
about  the  influence  she  exercised  over  the  'Kern'? 

"Mr.  FLANDERS.— After  she  hit? 

"Mr.  FULTON.— After  she  hit,  yes,  when  she 
tried  to  back  away. 

"WITNESS.— Oh. 

"Q.  I  assume  that  the  'Elder'  backed  away  after 
she  hit,  did  she  not  ? 

"A.  Yes,  sir,  she  backed  out  immediately  after- 
ward. ' ' 

Mr.  DENMAN. — (Continuing.)  Now  you  see  the 
previous  question  was,  "Did  she  strike  her  pretty 
hard?  A.  Well,  I  didn't  consider  it  very  hard,  but 
she  struck  her  hard  enough  to  go  right  in.  The 
'Elder'  is  a  heavy  ship  and  she  don't  have  to  strike 
very  hard.  I  presume  the  'Elder'  did  all  she  could. 
Q.  Did  she,  in  backing  off,  pull  her  with  her  to  any 
extent  ?  A.  No,  sir,  just  pulled  right  out  of  the  little 
gap  that  she  made.  Q.  Didn't  change  her  position 
at  all  ?  A.  No,  sir.  Q.  You  are  quite  sure  of  that, 
are  you?    A.  Yes,  sir — " 

Mr.  CAMPBELL.— (Interrupting.)  Mr.  Den- 
man,  when  you  say,  "Didn't  change  her  position  at 
all,"  whose  position — the  "Kem's"1 
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Mr.  DENMAN.— The  ''Elder's. 

Mr.  CAMPBELL.— Not  at  all.  The  antecedent  is 
the  ''Kern"     [440]     in  that  question. 

Mr.  DENMAN. — You  see  the  interrogator  had 
that  question  in  mind  and  said,  "Yes,  sir,  I  am  dead 
sure  of  it,  only  when  she  was  going  ahead  she  changed 
her  position ;  she  swung  around  to  right  angles  with 
the  river.  Q.  Who  did?  A.  The  'Elder'  did." 
So  the  interrogator  at  that  moment  was  trying  to  find 
out  what  that  situation  was  and  they  said,  "Who 
did?"  and  he  answered,  "The  'Elder'  did." 

Mr.  CAMPBELL.— Now,  if  the  Court  please,  that 
is  a  matter  of  argument.  When  you  come  to  read 
those  questions  you  see  manifestly  that  the  word 
"Elder"  is  used  for  the  "Kern,"  because  this  man 
was  being  interrogated  about  the  position  of  the 
"Kern." 

The  COURT. — The  witness  was  evidently  con- 
fused when  he  gave  that  answer. 

Mr.  DENMAN.— Well,  I  have  got  four  other 
places  in  the  record  where  he  says  she  was  swinging 
at  the  time,  but  this  is  the  only  place  I  have  got  it 
where  he  said  she  would  swing  around  at  right  angles. 

Mr.  CAMPBELL.— What  did  Senator  Fulton 
mean  when  he  said  afterwards,  "I  am  talking  about 
the  influence  she  exercised  over  the  'Kern'?"  show- 
ing Senator  Fulton  himself  understood  what  it  was. 

Mr.  DENMAN. — No,  no ;  here  is  the  point ;  the  in- 
fluence she  exercised  when  she  struck  and  when  she 
pulled  around  afterwards  and  when  she  pulled  out. 

The  COURT. — I  suggest  that  you  read  that  paii;  of 
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the  testimony  into  the  record  and  the  Court  will  look 

into  it. 

Mr.  DENMAN. — ^Yes.  I  think  we  have  it  in  now, 
if  the  Court  please.     That  is  all. 

(Witness  excused.)     [441 J 

Mr.  WOOD. — I  would  like,  with  permission  of 
counsel,  to  recall  Mr.  Anderson,  to  simply  locate  the 
models  here  and  locate  that  position  he  was  talking 
about  on  the  witness  stand. 

The  COURT. — Any  objection  to  recalling  Captain 
Anderson,  Mr.  Denman? 

Mr.  DENMAN. — No;  no  objection. 

Mr.  WOOD. — It  is  only  to  locate  what  he  did  here. 

Testimony  of  Edward  Anderson,  for  Libelant 
(Recalled). 

EDWARD  ANDERSON  was  thereupon  recalled 
as  a  witness  by  the  libelant,  and  further  testified  as 
follows : 

Direct  Examination  by  Mr.  WOOD. 

Q.  Take  these  models  of  the  barges  and  the  model 
of  the  *'Kem,"  and  call  this  the  Washington  shore 
'(counsel  drawing  pencil  line  on  paper). 

The  COURT. — You  will  get  that  mixed  up  again. 
You  had  better  call  that  the  Oregon  shore  and  the 
Washington  shore  over  next  to  you. 

Mr.  WOOD. — I  was  going  to  have  it  as  it  actually 
runs,  to  the  right. 

Mr.  DENMAN. — You  will  cut  it  off,  won't  you, 
anyway  from  the  others? 

Mr.  WOOD.— Yes. 
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The  COURT.— Very  well. 

Q.  (Continuing.)  And  this  would  be  downstream 
(counsel  drawing  arrow  indicating) ;  take  these 
models  and  place  them  in  the  relation  in  which  the 
**Kern"  was  lying  to  the  barges  just  before  the  col- 
lision when  you  were  making  fast  that  line. 

A.  It  is  pretty  hard.  There  is  no  river  or  any- 
thing else  there.  This  is  downstream  (indicating)  ^ 
[442] 

Q.  Downstream  is  this  way  (indicating).  Here  is 
the  Washington  shore  and  the  river  flowing  that  way 
(indicating). 

A.  Of  course,  the  Washington  shore  don't  run  like 
that. 

Q.  No,  we  are  not  talking  about  distances;  just 
talking  about  the  relative  positions. 

A.  This  is  the  ''Elder"  here  (indicating)  ? 

Q.  Well,  that  is  downstream.  No,  I  haven't 
marked  the  "Elder."  That  is  simply  to  indicate 
downstream. 

WITNESS. — (After  arranging  wooden  models.) 
If  you  had  the  outlines  of  the  land  here  you  could 
place  it.     That  is  the  position  of  the  boat. 

Mr.  FULTON. — You  ought  to  give  him  a  little 
more  paper,  really.  I  mean  a  little  more  room.  It 
seems  to  me  that  is  too  small  a  piece  of  paper  to  get 
it  on. 

Mr.  WOOD. — Oh,  well,  it  will  answer  the  purposes. 

(Mr.  Wood  at  this  point  drew  a  pencil  mark  along 
the  outlines  of  the  wooden  models  as  the  witness  had 
arranged  them  on  the  piece  of  paper.) 


474  Charles  P.  Doe  vs. 

(Testimony  of  Edward  Anderson.) 

Mr.  FULTON.— Hadn't  you  better  have  in  the 
record  what  you  have  put  there  ? 

Mr.  WOOD.— What? 

Mr.  FULTON. — How  you  have  marked  those 
things  ? 

Mr.  WOOD.— When  I  mark  the  exhibit  that  will 
all  speak  for  itself.  Indicate  there  yourself  with 
the  pencil  about  what  line  you  were  getting  out  to  the 
barges  from  the  "Kern." 

(Witness  draws  pencil  line,  as  requested,  at  the 
ends  of  which  Mr.  Wood  placed  the  letters  A  and  B.) 

Mr.  WOOD. — Line  A-B.  I  have  marked  this  the 
testimony  of  Anderson,  and  I  now  offer  it  in  evi- 
dence. 

Said  paper  was  thereupon  marked  by  the  Reporter, 
Libelant's  Exhibit  10.     [443] 

Mr.  DENMAN. — Now,  may  I  ask  counsel  for  my 
guidance  in  further  cross-examination  which  exhibit 
they  contend  truly  represents  the  position  of  these 
two  at  the  time  just  antecedent  to  blowing  the 
whistle  ? 

Mr.  WOOD.— Well,  we  don't  say. 

Mr.  DENMAN. — Well,  we  must  have  it  in  order 
to— 

Mr.  WOOD. — (Interrupting.)  No;  we  have  put 
in  the  testimony  of  the  witnesses,  and  I  want  to  make 
it  clear  by  a  chart. 

Mr.  CAMPBELL. — Mr.  Denman,  you  can't  break 
away  from  your  old  habit,  can  you? 

Mr.  DENMAN. — No,  I  am  entitled  to  know  what 
position — I  am  not  arguing  the  case  at  all ;  I  am  en- 
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titled  to  know  in  the  course  of  the  trial,  as  I  xinder- 
stand  it,  what  the  position  of  my  opponent  is  with 
reference  to  the  facts  in  the  case,  what  he  is  trying 
to  prove,  and  I  ask  him  now  which  does  he  contend 
is  the  position  that  he  asserts  in  maintaining  his 
case,  the  exhibit  just  put  in  or  the  exhibit  No.  6. 

Mr.  WOOD. — Now,  in  answer  to  that  I  would  say 
this:  One  witness  has  testified  one  way  and  made 
a  chart ;  another  of  our  witnesses  has  testified  differ- 
ently, and  we  are  merely  perpetuating  in  a  chart 
what  he  said  in  testimony  and  when  we  come  to 
argue  the  case  we  will  argue  those  two  witnesses  and 
the  two  charts. 

The  COURT. — I  don't  think  the  counsel  is  called 
upon  to  say  w^hich  position  he  takes  at  the  present 
time. 

Mr.  CAMPBELL. — Counsel  might  do  as  he  did  in 
the  late  "Beaver" — "Selja"  case,  put  opposing 
counsel  on  the  witness-stand  and  ask  him  to  state  his 
theory  of  the  case. 

Mr.  DENMAN. — I  beg  your  pardon,  I  did  nothing 
of  the  [444]  kind.  I  put  him  on  the  stand  be- 
cause he  himself  testified  prior  to  that  time  and  cross- 
examined  him  on  his  testimony. 

Mr.  WOOD. — I  will  say  this,  Mr.  Denman,  very 
frankly,  all  of  these  testimonies  in  cases  of  this  kind 
are  approximate ;  there  are  none  of  them  mathemat- 
ically exact. 

The  COURT. — I  will  overrule  the  request.  You 
may  go  on  with  the  testimony. 

Mr.  DENMAN. — Of  course  I  can't  cross-examine 
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without  knowing  their  theory,  and  I  have  no  further 
cross-examination. 

(Witness  excused.) 

The  COURT. — Have  you  any  other  witness? 

Mr.  DENMAN.— No. 

The  COURT. — Have  you  any  other  witnesses  ? 

Mr.  CAMPBELL.— No. 

The  COURT.— Does  that  close  the  case? 

Mr.  CAMPBELL. — I  understood  counsel  had  one 
witness  to  call  on  his  part  of  the  case.  If  he  is  going 
to  put  him  on  we  would  like  to  have  him  put  on  be- 
fore we  call  our  rebuttal. 

Mr.  DENMAN.— Nothing  further. 

Mr.  CAMPBELL. — You  are  not  going  to  put  the 
engineer  on? 

Mr.  DENMAN. — Oh,  the  engineer. 

Mr.  FULTON. — We  tried  to  get  a  subpoena 
served.  We  issued  a  subpoena  for  him.  The  sub- 
poena has  been  returned,  and  I  have  a  letter  that  was 
sent  down.  His  headquarters  are  at  Astoria.  I  had 
two  letters  in  regard  to  it ;  the  first  letter  of  January 
31st.  He  says :  "I  find  Mr.  Leahy  has  gone  to  San 
Pedro  on  the  'St.  Helens,'  but  his  people  expect 
him  here  any  day  this  week.  [445]  If  the  boat 
should  come  in  so  he  would  be  able  to  make  Port- 
land in  time  to  appear  as  a  witness,  I  will  serve  him, 
otherwise, "  etc.  That  was  January  31st,  1912.  And 
yesterday  I  received  a  letter  under  date  February 
6th,  which  says:  "I  am  returning  subpoena  which 
was  to  have  been  served  on  Mr.  Leahy,  as  his  boat 
has  not  arrived  in  this  port  yet.     I  also  return  the 
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check  which  you  enclosed  for  him.  Yours  truly,  J.  V. 
Burns,  Sheriff. ' '  There  is  no  deputy  marshal  there 
and  the  marshal  advised  us  to  send  it  to  the  sheriff. 

Mr.  CAMPBELL.— What  boat  is  he  on,  Mr.  Ful- 
ton? 

Mr.  FULTON. — This  states  here  that  he  was  on  the 
'^St.  Helens." 

Mr.  CAMPBELL. — A  vessel  plying  on  the  coast. 

Mr.  FULTON.— Well,  I  really  hadn't  heard  of 
the  ''St.  Helens"  before.     There  is  the  letter. 

Mr.  CAMPBELL. — It  is  a  steam  schooner  plying 
on  the  coast. 

Mr.  FULTON. — He  says  he  has  gone  to  San 
Pedro. 

Mr.  CAMPBELL. — And  you  made  no  effort  to  get 
him  before  the  31st  of  January,  did  you  ? 

Mr.  FULTON. — Well,  that  subpoena  was  issued 
on  the  29th.  Ever  since  the  case  was  set  we  have 
been  trying  to  locate  the  man,  sent  to  San  Francisco ; 
I  suppose  he  was  there;  and  they  could  not  locate 
him,  there.  Finally  Mr.  Denman  wrote  to  me  that 
they  were  up  here  some  place. 

The  COURT. — This  is  the  engineer  on  the 
"Elder"? 

Mr.  FULTON. — Yes,  he  was  an  engineer  on  the 
"Elder"  at  the  time.  Mr.  Denman  wrote  to  me  just 
before  this  subpoena  was  issued  that  they  were  up 
in  this  country  some  place,  he  and  another  witness 
which  we  found,  which  was  Smith,  wasn't  it? 

Mr.  DENMAN.— Yes.     [446] 

Mr.  FULTON.— Smith  I  think  it  was.  Anyway, 
one  of  them  was  found.     Finally  I  found  that  he 
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was  living  down  there  and  sent  the  subpoena,  and 
you  have  the  rest. 

Mr.  CAMPBELL.— What  position  did  he  occupy 
on  the ''Elder"? 

Mr.  FULTON.— Engineer ;  I  forget  whether  the 
first  or  second. 

The  COURT. — Was  that  subpoena  served? 

Mr.  FULTON. — No.  I  simply  produce  this  to 
show  the  effort  we  made,  your  Honor,  to  get  him. 

The  COURT.— To  show  why  you  didn't  get  him? 

Mr.  FULTON.— Yes. 

The  COURT.— Well,  what  do  you  want  to  do  about 
it? 

Mr.  FULTON. — Well,  nothing,  only  it  is  simply 
to  explain  that  we  were  desirous  of  having  him  here 
and  would  have  produced  him  had  it  been  in  our 
power  to  do  so.     That  is  all. 

The  COURT. — You  have  no  other  witnesses,  then? 

Mr.  FULTON.— That  is  all. 

Respondent  rests.     [447] 

REBUTTAL  EVIDENCE. 

Thereupon  the  following  testimony  was  introduced 
on  behalf  of  the  libelant,  in  rebuttal : 

Testimony  of  Andrew  Hoben,  for  Libelant  (in 
Rebuttal) . 

ANDREW  HOBEN  was  called  as  a  witness  in 
rebuttal,  on  behalf  of  libelant,  and  having  been  first 
duly  sworn,  testified  as  follows : 

Direct  Examination  by  Mr.  CAMPBELL. 
Q.  Captain,  what  is  your  business  ? 
A.  Marine  surveyor. 
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,Q.  Were  you  ever  a  master  mariner  ? 

A.  Yes,  sir;  about  twenty-five  years. 

Q.  What  kind  of  vessels  ?        A.  Sailing  ships. 

Mr.  WOOD. — Say,  Senator,  your  man  is  down  here 
at  St.  Johns,  your  engineer,  if  you  want  to  get  him. 

Mr.  DENM AN.— Where  is  St.  Johns? 

Mr.  WOOD. — Right  here  in  town. 

Mr.  DENMAN.— Well,  that  is  good. 

Q.  Were  you  ever  down  the  river  after  the  "Kern" 
was  sunk?        A.  Yes,  sir. 

Q.  Were  you  ever  near  her  foremast  where  it  stuck 
out  of  the  water  ? 

A.  Yes,  sir ;  I  was  on  her  deck  or  on  logs  that  was 
above  her  deck.  I  stood  right  over  the  center  of 
her  a  little  abaft  the  foremast  and  around  the  barges. 
I  was  down  there  for  a  half  a  day  while  she  was  sunk. 

Q'.  Now,  Captain,  could  you  from  that  position  see 
the  Eureka  Cannery? 

Mr.  DENMAN.— Now,  I  object  to  that,  if  the 
Court  please.     [448] 

Mr.  CAMPBELL.— If  it  is  that,  it  is  a  leading 
question ;  I  will  withdraw  it. 

Mr.  DENMAN. — I  am  not  putting  it  on  that 
ground  at  all,  but  I  am  putting  it  on  the  ground  that 
they  opened  up  this  proposition  in  the  main  case. 

The  COURT. — And  you  claim  it  is  not  rebuttal. 

Mr.  DENMAN. — I  claim  it  is  not  rebuttal.  They 
opened  it  up  in  the  main  case  and  called  Captain 
Crowe  on  the  proposition.  Now,  they  can't  come 
back  and  pile  up  their  additional  testimony  after  we 
have  closed. 
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The  COURT.— What  have  you  to  say  about  that, 
Mr.  Campbell? 

Mr.  WOOD. — We  simply  anticipated  our  rebuttal ; 
that  was  all. 

The  COURT.— This  is  a  matter  which  you  ought 
to  have  put  in  along  with  the  testimony  of  Captain 
Crowe. 

Mr.  CAMPBELL.— No,  if  the  Court  please ;  the 
question  they  asked  Captain  Crowe  wasn't  the  ques- 
tion which  I  asked  him.  I  asked  Captain  Crowe  to 
locate  the  position  of  the  wreck,  and  he  said  that  he 
did  locate  it. 

The  COURT. — You  want  to  ask  this  witness  now 
whether  he  could  see  Eureka  Cannery  from  the  loca- 
tion of  the  wreck. 

Mr.  CAMPBELL.— Exactly. 

The  COURT. — Very  well.  You  may  ask  the  ques- 
tion.    I  think  they  are  entitled  to  it  on  that  ground. 

Mr.  CAMPBELL. — So  the  Court  may  understand, 
I  asked  Captain  Crowe  to  locate  the  position  of  the 
wreck,  and  he  said  he  did  so  by  taking  bearings  on 
the  tenth  window  of  the  cannery. 

The  COURT. — Now,  you  want  to  ask  the  question 
whether  he  could  see  the  cannery  from  that  point  by 
the  wreck  ? 

Mr.  CAMPBELL.— Yes. 

The  COURT.— Very  well. 

Mr.  FULTON.— What  is  this  done  to  meet?  [449] 

Mr.  CAMPBELL. — It  is  to  meet  Captain  Patter- 
son's testimony  that  you  could  not  see  the  position 
of  the  wreck  until  you  passed  Cooper's  Point. 

Mr.  FULTON.— Which  they  brought  out  them- 
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selves  entirely,  your  Honor.     It  wasn't  proper  cross- 
examination  as  to  that,  and  which  they  brought  out 
themselves  on  cross-examination  and  are  bound  by 
the  answer. 

Mr.  WOOD. — I  beg  your  pardon.  It  was  a  volun- 
tary statement  of  Captain  Patterson,  in  which  he  in 
order  to  excuse  himself  said  you  could  not  see  past 
the  Point. 

Mr.  FULTON.— Well,  then,  we  ought  to  be  allowed 
to  introduce  testimony,  I  think,  to — 

Mr.  DENMAN.— Oh,  well,  we  will  be  able  to  intro- 
duce testimony  on  this  proposition. 

Mr.  FULTON.— We  may  want  to  call  Captain 
Moran  and  see  what  he  will  testify  to. 

WITNESS.— Just  let  me  state  this— 

Mr.  CAMPBELL.— (Interrupting.)  I  want  you 
to  answer  this  question:  Could  you,  standing  at  the 
wreck  of  the  "Kern,"  see  the  Eureka  Cannery? 

A.  Yes,  sir,  from  forty  to  fifty  feet  clear  of  all 
heights  of  land. 

Cross-examination  by  Mr.  DENMAN. 

Q.  What  is  this  you  have  in  your  hand,  Captain? 

A.  It  is  a  report  I  made  when  I  went  and  made 
the  survey  on  October  3d,  1909. 

Q.  To  whom  did  you  make  it? 

A.  It  is  to  Mr.  Kern,  who  engaged  me  to  locate  the 
position  of  the  ship.  In  fact,  Mr.  Kern  didn't  en- 
gage me;  it  was  Mr.  Hewitt.  [450]  Mr.  Henry 
Hewitt  asked  me  to  go  down  and  locate  the  ship 
and  take  bearings  for  Mr.  Kern.     I  went  down,  and 
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those  are  notes  I  helped  to  prepare  of  the  differ- 
ent bearings  and  the  position  of  the  ship. 

Q.  You  don't  want  to  let  me  have  if? 

Mr.  CAMPBELL.— Show  it  to  him,  Captain.  We 
have  no  objection. 

WITNESS. — All  right;  with  your  permission. 
(Witness  passes  report  to  Mr.  Denman.) 

Mr.  CAMPBELL.— I  might  say  that  we  have  also 
had  Captain  Crowe  look  up  his  correspondence,  the 
copies  which  he  has,  which  Mr.  Denman  wanted,  and 
if  he  wishes  it  we  will  produce  it.  I  simply  say  this 
for  the  purpose  of  showing  there  is  no  desire  to  with- 
hold them  at  all. 

Mr.  DENMAN. —  Having  looked  them  over. 

Mr.  FULTON. — A  wise  precaution  of  counsel. 
He  is  to  be  commended. 

The  COURT.— I  ruled  on  that  before. 

WITNESS.— I  made  that  report  at  the  time. 

Mr.  DENMAN.— Well,  that  is  all. 

(Witness  excused.)     [451] 

Testimony  of  J.  E.  Copeland,  for  Libelant  (Recalled 
in  Rebuttal) . 

J.  E.  COPELAND  was  thereupon  recalled  as  a  wit- 
ness in  rebuttal  and  testified  as  follows : 

Direct  Examination  by  Mr.  CAMPBELL. 

Q.  What  has  been  your  experience  with  respect 
to  ocean-going  steamers  in  charge  of  river  pilots  in 
slowing  down  while  passing  the  "Kern"? 

A.  I  never  knew  them  to  slow  down. 
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Q.  When  she  is  in  tow  of  loaded  barges  1 

A.  I  never  knew  them  to  slow  down. 

Q.  Have  you  ever  had  any  difficulty  at  all  with 
them? 

A.  We  have  quite  a  good  deal  of  difficulty  with 
them,  but  they  never  have  slowed  down. 

Mr.  DENMAN. — I  submit  this  is  irrelevant,  your 
Honor.  What  practice  they  follow  has  nothing  to  do 
with  this  case. 

Mr.  CAMPBELL.— If  the  Court  please,  they  went 
into  this  matter  in  their  own  case. 

Mr.  DENMAN.— All  right;  let  it  go. 

Mr.  CAMPBELL.— Captain  Patterson  testified 
that  the  reason  he  slowed  when  he  rounded  Cooper's 
Point,  was  because  he  was  in  the  habit  of  slowing 
when  he  passed  the  "Kern." 

Mr.  FULTON. — He  answered  that  in  response  to 
you  on  cross-examination,  though.  We  didn't  put 
any  proposition  of  that  kind  in. 

Mr.  DENMAN. — I  have  no  objection,  your  Honor. 

The  COURT.— You  may  go  ahead. 

Q.  Captain,  will  you  state  whether  or  not  it  was 
physically  possible  to  turn  the  searchlight  of  the 
"Kern"  around  so  as  to  throw  the  light  back  over  the 
stern  of  the  "Kern'"?        A.  It  was  not.     [452] 

Q.  Why  not  <? 

A.  Because  in  the  construction  of  the  searchlight 
there  is  two  flanges,  you  understand;  one  works  on 
top,  tlic  other  on  the  bottom.  A  bolt  came  up 
through  the  pilot-house  and  fastened  the  bottom 
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flange  and  another  bolt  went  down  through  the  top 
flange  and  fastened  the  searchlight,  and  around  the 
heads  of  these  bolts  were  caps;  and  it  could  not  be 
turned  more  than  so  as  to  shine  just  abeam,  no  fur- 
ther around  either  way. 

Cross-examination  by  Mr.  DENMAN. 

Q.  Were  you  ever  tried  by  the  United  States  In- 
spectors here  for  any  violation  of  the  rules  f 

A.  I  was. 

Q.  And  how  many  times?        A.  One  time. 

Q.  What  did  they  do? 

A.  Suspended  my  license  for  five  days. 

Mr.  DENMAN.— That  is  all. 

Mr.  CAMPBELL. — Did  they  suspend  your  license, 
or  find  you  at  fault,  in  the  collision  under  trial  now? 

A.  No,  sir. 

Mr.  DENMAN.— Did  they  try  you? 

A.  No,  sir. 

(Witness  excused.)     [453] 

Testimony  of  Michael  Moran,  for  Libelant  (Recalled 
in  Rebuttal). 

MICHAEL  MORAN  was  recalled  as  a  witness  in 
rebuttal,  and  testified  as  follows: 

Direct  Examination  by  Mr.  CAMPBELL. 

Q.  How  long  were  you  on  the  "Kern"? 

A.  At  that  time? 

Q.  Yes.        A.  About  three  weeks. 

Q.  Will  you  state  whether  or  not  any  of  the  ocean- 
going steamers  in  charge  of  river  pilots  were  or  were 
not  in  the  habit  of  slowing  down  when  they  passed 
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these  barges  in  tow  of  the  "Kern'"? 

A.  No,  sir;  I  never  knew  any  of  them  to  slow  down. 

Cross-examination  by  Mr.  DENMAN. 

Q.  Could  you  say  that  the  ** Elder"  did  not  slow 
down  this  night  coming  around  Cooper's  Point? 

A.  I  don't  know  whether  she  did  or  not.  They 
were  not  in  the  habit.  He  asked  me  if  they  were  in 
the  habit  of  slowing  down  when  they  passed  these 
barges  by.     They  were  not  in  the  habit. 

Q.  Did  you  see  her  coming  around  Cooper's  Point? 

A.  Did  I  see  her? 

Q.  Yes. 

A.  I  never  saw  her  until  they  blew  the  whistle, 
only  when  I  was  heading  upstream  before  I  let  go 
of  my  light  barges  I  saw  a  steamer  at  Oak  Point. 

Q.  Could  you  have  seen  her  before  coming  around 
Cooper's  Point? 

Mr.  CAMPBELL.— Now,  if  the  Court  please,  he 
is  going  over  this  matter  again. 

A.  I  testified  before  the  Inspectors  I  wasn't  sure 
whether  I  [454]  could  see  her  or  not,  but  I 
thought  I  could  not.  That  is  what  I  testified  to 
before  the  Inspectors. 

Q.  Do  you  remember  testifying  as  follows: — 

Mr.  CAMPBELL.— (Interrupting.)  If  the  Court 
please,  he  is  going  back  into  old  matters. 

The  COURT. — I  was  just  going  to  say  this  is  not 
proper  cross-examination  of  what  was  brought  out 
on  the  rebuttal.  We  want  to  get  to  an  end  of  this 
case. 
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Mr.  DENMAN.— Well,  I  want  to  ask  this  one  ques- 
tion, if  I  may,  and  I  think  it  will  prove  to  be  perti- 
nent, and  it  is  a  proper  interrogation  in  view  of  the 
evidence  of  this  Captain  here  as  to  what  could  be 
seen  up  the  stream,  the  expert  that  was  put  on;  and 
here  is  the  question;  Did  you  not  testify  before  the — 
Mr.  CAMPBELL.— (Interrupting.)  If  the  Court 
please,  I  object  to  even  asking  the  question.  Does 
the  question  relate  to  the  question  I  have  asked  him 
as  to  the  custom  of  these  pilots  in  passing  with  the 
steamers  ? 

Mr.  DENMAN. — No.  It  relates  to  the  testimony 
of  your  expert  here  now  as  to  what  could  be  seen  up- 
stream, which  is  a  part  of  your  main  case. 

Mr.  CAMPBELL. — Then  you  are  not  confining 
your  cross-examination  to  matters  I  have  touched 
upon  in  my  direct  examination. 

The  COURT.— If  you  want  to  prove  that,  Mr. 
Denman,  you  will  have  to  make  the  witness  your 
own  witness,  because  this  is  not  cross-examination 
of  what  was  brought  out.  That  is  to  say,  the  Court 
would  have  to  give  you  leave  to  introduce  further 
rebuttal,  or  surrebuttal,  whatever  you  might  call  it, 
on  that  matter  in  this  case. 

Mr.  DENMAN. — Well,  I  think  it  is  in,  your  Honor. 
I  wiU  let  it  go. 

(Witness  excused.)     [455] 
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Testimony  of  Joseph  0.  Church,  for  Libelant 
(Recalled  in  Rebuttal). 
JOSEPH  0.  CHURCH  was  next  recalled  as  a  wit- 
ness in  rebuttal,  and  testified  as  follows: 

Direct  Examination  by  Mr.  CAMPBELL. 

Q.  Captain,  will  you  state  whether  or  not  ocean- 
going steamers  in  charge  of  river  pilots  were  or  were 
not  in  the  habit  of  slowing  down  when  they  passed 
the  "Hercules"  in  tow  of  barges? 

A.  I  never  knew  any  of  them  to  slow  down. 

Mr.  CAMPBELL.— That  is  all. 

Mr.  DENMAN.— That  is  all. 

Cross-examination  waived. 

(Witness  excused.) 

Mr.  CAMPBELL.— If  the  Court  please,  to  make 
the  record  clear  I  want  to  read  into  it  the  complete 
questions  and  answers  which  were  asked  by  the  In- 
spectors of  Mr.  Moran,  in  respect  to  which  Mr.  Den- 
man  questioned  him  and  with  respect  to  which  Mr. 
Denman  contended  that  he  had  testified  that  the 
''Elder"  was  at  right  angles  across  the  river. 

Mr.  DENMAN.— What  page? 

Mr.  CAMPBELL.— This  is  on  page  58,  (Read- 
ing:) 

''Q.  Now,  when  she,  struck  the  'Kern'  did  she 
penetrate  well  into  her?  A.  Yes,  sir,  pretty  well 
into  her. 

"Q.  Struck  her  pretty  hard?  A.  Well,  I  didn't 
consider  it  very  hard,  but  she  struck  her  hard  enough 
to  go  right  in.     The  'Elder'  is  a  heavy  ship  and  she 
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don't  have   to   strike   very   hard.     I   presume   the 

'Elder'  did  all  she  could. 

*'Q.  Did  she,  in  backing  off,  pull  her  with  her  to 
[456]  any  extent?  A.  No,  sir,  just  pulled  right  out 
of  the  little  gap  that  she  made. 

"Q.  Didn't  change  her  position  at  all?    A.  No,  sir. 

"Q.  You  are  quite  sure  of  that,  are  you?  A.  Yes, 
sir,  I  am  dead  sure  of  it,  only  when  she  was  going 
ahead  she  changed  her  position;  she  swung  around 
at  right  angles  with  the  river. 

"Q.  Who  did?    A.  The  'Elder'  did. 

"Q.  I  am  talking  about  the  influence  she  exercised 
over  the  'Kern'? 

"Mr.  FLANDERS.— After  she  hit? 

"Mr.  FULTON.— After  she  hit,  yes,  when  she 
tried  to  back  away. 

"WITNESS.— Oh! 

"Q.  I  assume  that  the  'Elder'  backed  away  after 
she  hit,  did  she  not  ?  A.  Yes,  sir,  she  backed  out  im- 
mediately afterward. 

"Q.  Yes.  Now,  when  she  backed  away,  did  she 
draw  the  'Kern'  after  her,  or  not?  A.  No,  sir,  not 
that  I  could  see ;  not  that  I  could  notice. 

"Q.  Push  her  to  one  side  or  the  other?  A.  Not 
when  she  was  backing,  she  couldn't. 

"Q.  Did  she  at  any  time?  A.  No.  When  she 
struck  her  going  ahead,  of  course  she  screwed  her 
right  around. " 

Mr.  WOOD.— We  want  to  offer  these  models  that 
were  drawn  to  scale  of  the  "Elder,"  the  models  of 
the  three  barges,  the  "Kern"  and  the  "Elder." 

Thereupon  the  three  wooden  models  representing 
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the  barges  were  marked  Libelant's  Exhibit  11,  the 
wooden  model  representing  the  ''Daniel  Kern"  was 
marked  Libelant's  Exhibit  12,  and  the  wooden  model 
representing  the  "Elder"  [457]  was  marked  Li- 
belant's Exhibit  13. 

Proctors  for  libelant  also  offered  in  evidence  a 
photograph,  which  was  marked  Libelant's  Exhibit 
14. 

The  COURT. — Do  you  want  anything  else  in  the 
record  *? 

Mr.  DENMAN. — This,  which  is  a  continuation  of 
what  Mr.  Campbell  read. 

The  COURT.— Very  well. 

Mr.  DENMAN.— "Q.  Which  way  did  she  drive 
her  ?  A.  Drove  her  right  clean  ahead  of  her,  swung 
around  between  the  barges.  Q.  Did  she  drive  her  to 
port  or  starboard?  A.  Drove  her  to  port."  That 
is  all. 

Mr.  FULTON. — If  the  Court  please,  since  counsel 
has  deemed  it  necessary  to  put  some  of  this  matter 
in  the  record  there  is  a  matter  that  we  would  like  to 
have  go  into  the  record  so  as  to  explain  fully  what 
our  contention  is  Mr.  Moran's  position  was  in  respect 
to  that,  namely,  what  he  did  testify  to  before  the 
Inspectors  as  to  a  vessel  being  concealed  as  it  ap- 
proached Cooper's  Point  from  the  position  of  the 
wreck.  I  would  like  to  read  just  a  short  portion 
into  the  record. 

Mr.  CAMPBELL. — I  object  to  it,  because  it  is 
going  back  into  cross-examination  again,  upon  which 
your  Honor  just  ruled.  It  is  the  very  question  Mr. 
Denman  asked  and  your  Honor  ruled  against. 
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Mr.  FULTON. — We  have  as  much  right  to  put  this 
in  as  they  had  to  put  the  other  in. 

Mr.  WOOD. — I  would  like  to  ask  the  purpose  of 
this.  Are  you  putting  this  in  as  testimony  to  prove 
the  fact? 

Mr.  FULTON. — To  show  what  Moran  did  say. 
He  has  given  part  of  it  and  the  Court  stopped  it. 
There  is  no  question  [458]  about  this  being  the 
record.     Let  us  have  it  in,  just  what  he  did  say. 

The  COURT.— How  much  is  there  of  it? 

Mr.  FULTON.— Oh,  less  than  a  half  page. 

The  COURT.— You  may  read  it  in. 

Mr.  CAMPBELL. — Under  those  circumstances 
will  you  consent  to  our  going  through  the  record  and 
picking  out  all  the  excerpts  we  want  from  the  testi- 
mony of  the  witnesses  ? 

Mr.  FULTON. — We  will  determine  questions  as 
they  arise. 

The  COURT. — Of  course,  we  will  have  to  have  an 
end  of  this.  If  this  is  going  to  lead  to  something 
else  I  will  not  allow  it. 

Mr.  CAMPBELL— It  certainly  will  lead  to  re- 
examining Captain  Moran. 

The  COURT.— I  will  not  permit  it,  then,  if  it  is 
going  to  lead  to  that. 

Mr.  FULTON.— ''Question— 

The  COURT. — Never  mind.  I  will  sustain  the  ob- 
jection. 

Mr.  FULTON. — I  thought  your  Honor  said  I  could 
read  it  ? 

The  COURT. — I  did  say  so,  but  if  it  is  going  to 
open  up  the  case  again  I  will  have  to  rule  it  out. 
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Mr.  FULTON.— Well,  I  am  sorry  I  didn't  read  it 
quickly. 

Mr.  DENMAN. — If  the  Court  please,  we  will  try 
to  get  this  engineer  here  by  two  o'clock,  but  I  don't 
think  his  testimony  is  very  pertinent. 

Mr.  FULTON. — What  is  the  use  unless  they  want 
him?  It  will  be  merely  cumulative.  Unless  they 
want  him  I  would  not  bother  about  him. 

Mr.  DENMAN. — Do  you  want  the  engineer,  Mr. 
Campbell  ? 

Mr.  CAMPBELL.— It  is  a  question  of  whether 
you  want  him  [459]  or  not.  It  is  usually  cus- 
tomary, you  know,  to  call  all  of  the  officers. 

Mr.  WOOD. — We  don't  want  him  if  you  don't. 
We  are  not  going  to  go  into  your  camp ;  it  is  for  you 
to  say. 

Mr.  DENMAN. — We  will  try  to  get  him  here  by 
two  o'clock. 

Mr.  WOOD. — We  are  perfectly  willing  that  you 
shall  have  him. 

After  discussion  between  counsel  as  to  the  argu- 
ment of  the  case,  the  court  took  a  recess  until  two 
o'clock  P.  M.  of  this  Thursday,  February  8th,  1912. 

Thursday,  February  8,  1912,  2  P.  M. 
Mr.  DENMAN.— If  the  Court  please,  the  **St. 
Helens"  has  left  for  sea.  She  came  in  unbeknown 
to  us ;  was  in  port  here  and  had  gone.  We  were  look- 
ing for  service  by  the  marshal  in  Astoria  and  re- 
ceived these  letters  back  and  presumed  it  was  all 
right.  I  find  she  left  last  night  and  went  down  the 
river,  and  we  will  be  unable  to  produce  this  witness 
now. 
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Mr.  CAMPBELL.— How  long  was  she  in  port? 

Mr.  DENMAN.— I  don't  know.  I  didn't  know 
she  was  here.  I  was  astonished  when  I  found  she 
was  here. 

Filed  April  12, 1912.    A.  M.  Cannon,  Clerk.  [460] 


And  afterwards,  to  wit,  on  Saturday,  the  1st  day  of 
April,  1916,  the  same  being  the  24th  Judicial  day 
of  the  regular  March,  1916,  term  of  said  Court ; 
present  the  Honorable  CHARLES  E.  WOL- 
VERTON,  United  States  District  Judge,  pre- 
siding, the  following  proceedings  were  had  in 
said  cause,  to  wit :     [461] 

Jn  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Steamship  "GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 

Minutes  of  Court — April  1,  1916 — Order  Referring 
Matter  of  Pajnnent  of  Damages  to  Special  Mas- 
ter. 
ORDERED   that   the  matter  of  ascertaining  the 

amount  of  the  damages  to  which  the  libelant  Colum- 
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bia  Contract  Company  may  be  entitled  be  referred 
to  Mr.  A.  M.  Cannon  as  a  special  master  to  take  the 
testimony  and  report  the  amount"  of  the  damages. 
April  1,  1916. 

CHAS.  E.  WOLVERTON, 

Judge. 
Filed  April  1, 1916.     G.  H.  Marsh,  Clerk.     [465J] 


And  afterwards,  to  wit,  on  the  5th  day  of  October, 
1916,  there  was  duly  filed  in  said  court  a  Report 
of  Special  Master,  in  words  and  figures  as  fol- 
lows, to  wit :     [463] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

In  the  Matter  of  COLUMBIA  CONTRACT  CO., 

Libelant, 

vs. 

Steamer  "GEORGE  W.  ELDER," 

Respondent. 

Report  of  the  Commissioner  upon  the  Amount  of 
Damages  to  be  Awarded  the  Libelant  Under  the 
Decree  Heretofore  Entered  Awarding  Damages. 
To  the  Honorable  District  Court  Above  Named: 

Pursuant  to  the  order  of  Court  referring  the  above 
cause  to  the  undersigned  as  commissioner  to  report 
upon  the  amount  of  damages  sustained  by  the  libel- 
ant in  the  collision  herein,  I  have  the  honor  to  report 
that  the  parties  with  their  proctors  appeared  before 
me  at  dates  appointed  and  submitted  their  proofs, 
and  having  considered  the  same,  I  adduce  therefrom 
the  following : 
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FACTS. 

After  the  collision  and  the  sinking  of  the  "Kern," 
libelant  notified  or  requested  respondent  to  raise  and 
repair  the  vessel,  which  offer  was  declined.  There- 
upon libelant  undertook  and  accomplished  the  work. 

In  and  about  this  work  the  following  expenditures, 
costs  and  damages  were  incurred  or  suffered,  viz: 

A— RAISING  THE  VESSEL. 

1.  Libelant  directed  to  the  task  an  expert  as  to 
whose  ability  there  is,  and  can  be,  no  question. 
Bringing  his  skill  [464]  and  experience  to  the 
situation,  he  pursued  the  most  reasonable  and  feasi- 
ble plan  of  raising  the  boat ;  indeed,  I  take  it,  he 
adopted  the  only  method  that  could  have  been  em- 
ployed, since  his  work  is  not  questioned  by  the  re- 
spondent. The  time  consumed  by  him  was  about 
eight  weeks,  during  which  period  there  were  engaged 
two  crews  of  men  continuously,  two  barges,  a  scow, 
wrecking  pumps,  cables,  and  much  miscellaneous 
equipment  not  necessary  to  detail,  all  of  which  was 
furnished  or  hired  by  libelant.  It  has  offered  in  evi- 
dence an  itemized  list  of  these  expenditures  accom- 
panied by  vouchers  denoting  the  payment  of  each 
item  claimed  for,  which  is  marked  "Damage  Exhibit 
E"  and  accompanies  this  report. 

The  fact  that  these  sums  were  actually  and  neces- 
sarily expended  by  libelant  on  the  job  is  not,  as  I 
understand  it,  at  least  so  far  as  the  labor  is  con- 
cerned, questioned  by  respondent,  and  the  labor  ac- 
count must  therefore  be  allowed  as  claimed,  totaling 
$10,560.77. 

2.  Libelant  also  claims  on  this  account,  demur- 
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rage  for  the  use  of  two  barges,  one  of  1600  tons  and 
the  other  1400  tons,  dead  weight  capacity,  pumps, 
scows,  boilers,  tackle,  engines  and  other  equipment, 
$100.00  per  day  for  sixty-three  days.  It  is  asserted 
by  respondent  that  this  claim  is  excessive. 

Mr.  D.  C.  O'Reilly,  who  has  navigated  boats  and 
barges  upon  the  Willamette  and  Columbia  Rivers  for 
some  years,  and  both  let  and  hired  similar  outfits, 
places  the  reasonable  value  of  the  use  of  this  equip- 
ment at  that  date  at  $85.00  per  day.  Being  a  dis- 
interested and  competent  witness,  I  am  disposed  to 
take  his  statement  as  substantially  correct,  more  es- 
pecially as  respondent  offered  no  countervailing 
testimony,  and  this  item  is  therefore  recommended  to 
be  allowed  at  the  sum  of  $5,355.00.     [465] 

3.  The  "Kern"  was,  in  effect,  pried  out  of  the 
water.  To  do  this  barges  were  placed  alongside  and 
large  timbers  were  passed  across  the  decks  of  the 
barges,  securely  fastened  thereto  by  means  of  cables 
passed  around  the  frames,  so  as  to  prevent  the  barges 
from  tipping  when  the  pries  were  used  to  lift  the 
"Kern"  so  that  cables  might  be  placed  beneath  her. 
This  required  the  tearing  up  of  a  considerable  por- 
tion of  the  decks  and  the  cutting  of  the  frames  of  the 
barges,  all  of  which  had  to  be  repaired.  Respondent 
claims  this  cost  ran  to  $750.00  on  one  barge  and 
$300.00  on  the  other.  The  claim  is  not  disputed  and 
the  amounts  should  be  allowed.  The  total  cost, 
therefore,  of  raising  the  boat  out  of  the  river  channel 
was  $16,956.77. 

B— REPAIRING  THE  "KERN." 

The  damage  to  the  "Kern"  was  extensive;  she  was 
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cut  to  the  keel,  slightly  forward  of  her  starboard 
quarter,  practically  sliced  in  two;  "she  had  a  twist; 
her  stern  was  leaning  to  port  and  her  stem  was  star- 
board." In  order  to  be  repaired  her  fastenings  had 
to  be  loosed  a  considerable  distance  forward  of  the 
wound  and  the  vessel  aft  that  point  was  practically 
rebuilt.  Libelant  has  offered  in  evidence  a  detailed 
list  of  the  expense  in  this  connection,  accompanied 
by  vouchers,  which  is  marked  ''Damage  Exhibit  I," 
and  accompanies  this  report.  The  total  of  this  ex- 
pense, including  labor  and  material,  was  $19,174.83. 

No  proof  has  been  offered  by  respondent  that  these 
sums  were  captiously  or  injudicially  laid  out,  or  that 
the  work  could  have  been  done  more  reasonably,  or 
that  what  was  done  was  unnecessarily  done.  I  there- 
fore find  that  these  items  of  expense  were  reasonably 
and  necessarily  incurred.     [466] 

C— DEMURRAGE. 

I  find  that  the  "Kern"  was  out  of  commission  from 
August  18,  1909,  to  as  late  as  April,  1910.  Libelant 
makes  claim  for  compensation  for  the  loss  of  use  of 
boat  from  the  date  she  was  sunk  to  January  1,  1910, 
only,  at  the  rate  of  $50.00  per  day.  There  is  no  dis- 
pute whatever  in  the  record  but  that  her  value  for 
hire  upon  the  open  market,  at  that  time,  was  at  least 
that  much  per  day.  I  therefore  find  that  demurrage 
for  the  time  claimed  is  the  sum  of  $6,750.00. 

CONCLUSIONS  OF  LAW. 

As  stated,  the  fact  that  in  raising  and  repairing 
the  boat  libelant,  in  good  faith,  expended  the  sums  of 
money  above  mentioned  is  not  seriously  questioned. 
Respondent  contends,  however,  that  the  cost  is  far 
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too  great  as  compared  with  the  value  of  the  boat  at 
the  time  of  the  disaster,  and  that  in  incurring  such 
expense  libelant  exceeded  its  rights.  With  this  idea 
in  view,  it  has  introduced  some  proof  that  more  was 
expended  in  raising  and  repairing  the  vessel  than  she 
was  worth  upon  the  market.  Libelant's  proof,  on 
the  other  hand,  upon  this  point,  makes  the  boat  worth 
much  more,  and  I  think  she  was.  This  raises  the 
only  question  of  law  in  the  case ;  that  is  to  say, 
assuming  that  more  was  expended  in  raising  and 
repairing  the  boat  than  her  actual  worth  at  the  time 
of  the  collision,  was  libelant  notwithstanding  justi- 
fied in  proceeding  as  it  did  to  raise  and  repair  the 
boat?  As  to  this,  I  understand  the  rule  to  be  that 
where  the  owner  of  a  boat,  in  good  faith,  proceeds 
to  raise  and  repair  her,  when  damaged  and  sunk  in 
a  collision,  and  in  doing  so  finds  it  necessary  to  ex- 
pend more  [467]  than  the  total  value  of  the  boat 
at  the  time  of  the  accident,  he  may  nevertheless  re- 
cover all  such  costs  from  the  offender.  I  assume 
that  it  is  meant  by  this  that  such  owner  must  exer- 
cise his  honest  judgment,  must  avoid  extravagance, 
and  must  not  captiously  start  to  build  an  entire  new 
and  better  boat  at  the  other  party's  expense.  There 
is  no  charge  of  anything  of  this  nature  in  the  record. 
On  the  other  hand,  I  am  convinced  that  libelant  pro- 
ceeded with  due  caution  and  expended  nothing  upon 
the  boat,  either  in  raising  or  repairing  her,  that  was 
not  absolutely  required,  and  the  proof  is  that  she  was 
not  so  good  a  boat,  when  repaired,  as  before  the  col- 
lision.    This  brings  libelant  well  within  the  rule,  as 
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illustrated  by  the  following  authorities : 
Spencer  on  Marine  Collisions,  357 ; 
The  America,  11  Blatchf .  445 ; 
The  Mary  Eveline,  14  Blatchf.  497. 
I  find,  therefore,  as  matter  of  law,  that  libelant  is 
entitled  to  recover  of  and  from  the  respondent  the 
sum  of  $41,889.83,  damages  and  demurrage  herein, 
together  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  the  1st  day  of  May,  1910,  the 
date  of  the  completion  of  the  repairs,  until  paid,  to- 
gether with  its  costs  and  disbursements  upon  this 
hearing. 

I  hand  up  with  this  report  the  testimony  adduced 
before  me  and  all  the  exhibits  in  connection  there- 
with. 

Respectfully  submitted,  this  5th  day  of  October, 
1916. 

A.  M.  CANNON, 
Commissioner. 
Filed  Oct.  5,  1916.     G.  H.  Marsh,  Clerk.     [468J 


And  afterwards,  to  wit,  on  the  5th  day  of  October, 
1916,  there  was  duly  filed  in  said  court  the  Tes- 
timony Taken  Before  the  Special  Master,  in 
words  and  figures  as  follows,  to  wit :     [469] 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

COLUMBIA  CONTRACT  COMPANY, 

Libelant, 
vs. 
Steamer  '^ GEORGE  W.  ELDER," 

Respondent. 
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Proceedings  Had  Before  Special  Master,  Portland, 
July  17, 1916. 
Portland,  Oregon,  Monday,  July  17,  1916. 

IRA  A.  CAMPBELL  and  ERSKINE  WOOD, 

for  Libelant. 
SANDERSON  REED,  for  Respondent. 
Before  A.  N.  CANNON,  Commissioner. 

Drake  O'Reilley 2 

Daniel  Kern  7      47      56     68     118 

Theodore  Knudsen   23      74    116 

P.  A.  Ballin  (for  respondent) 85 
R.  C.  Hart  (for  respondent)  .93 

J.  E.  Copeland 95    112 

William  B.  Honeyman 98 

[470] 

Portland,  Oregon,  Monday,  July  17,  1916, 

2  P.  M. 

Testimony  of  Drake  O'Reilly,  for  Libelant. 

DRAKE  O'REILLY,  a  witness  called  on  behalf 
of  the  libellant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
Questions  by  Mr.  WOOD : 

Mr.  O'Reilly,  will  you  state  what  experience  you 
have  had  in  the  business  of  towing  and  shipping  ? 

A.  Well,  I  have  been  in  the  towing  and  lightering 
business  on  the  river  here  for  about  sixteen  years, 
and  more  or  less  in  touch  with  the  shipping  business 
generally.  I  am  a  member  of  the  Port  of  Portland 
Commission  who  have  more  or  less  to  do  with  it,  also. 
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(Testimony  of  Drake  O'Reilly.) 

Q.  What  is  the  name  of  your  towing  company  ? 

A.  We  call  it  the  Diamond  O  Line. 

Q.  As  a  part  of  the  business  of  that  company  do 
you  rent  and  hire  boats  and  barges  ?        A.  We  do. 

Q.  Are  you  familiar  with  the  steam  tug  "Daniel 
Kern"?        A.  Yes,  I  know  her  pretty  well. 

Q.  What  would  you  saj^"  would  be  the  reasonable 
value  per  day  of  the  "Daniel  Kern"  if  she  were  hired 
out  as  a  bare  boat  ?  I  will  ask  you  now  and  then  in 
1909  or  thereabouts. 

A.  We  have  to  pay  when  we  charter  a  boat  of  that 
power,  we  have  to  pay  anywhere  from  forty  to 
seventy-five  dollars  a  day  for  it  according  to  the 
supply  and  demand.  I  should  say  in  the  neighbor- 
hood of  fifty  dollars  would  be  a  market  price,  char- 
ter price,  would  be  for  a  boat  of  that  power. 

Q.  Do  you  mean  at  the  present  time?     [471] 

A.  Yes,  I  think  if  you  would  get  a  boat  now  you 
would  have  to  pay  that  for  it. 

Q.  Mr.  Reed  suggested  I  should  ask  you  the  value 
at  the  time  when  she  was  sunk,  which  would  be  along 
in  1909.  Would  it  be  any  different  from  what  you 
have  said? 

A.  1909?  I  don't  think  it  would.  I  think  that  a 
pretty  active  season.  I  think  towboats  of  that  type 
were  as  scarce  then  as  they  are  now.  I  don't  remem- 
ber the  exact  condition  of  the  market  then,  though.  ? 

Q.  In  the  conduct  of  your  business  of  the  Diamond 
O  Line  you  have  a  good  many  barges  and  scows  and 
things  of  that  kind  you  rent  out  and  use,  etc.  ? 

A.  Yes,  that  is  our  business. 
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Q.  The  barge  and  towing  business  is  particularly 
your  business  ?        A.  Yes. 

Q.  In  raising  this  steamer  "Kern"  the  following 
equipment  was  used:  The  barge  "Washtucna"  of  a 
capacity  of  1,600  tons  dead  weight,  and  barge  No.  17, 
capacity  1,400  tons  dead  weight.  On  each  barge 
were  two  wrecking  pumps  and  two  steam  boilers,  also 
one  hoisting  engine,  tackles,  block  wires  and  connec- 
tions. Also  one  scow  barge.  I  would  like  to  ask 
you  what,  in  your  opinion,  would  be  a  reasonable 
charge  per  day  for  those  barges  of  that  dead  weight 
tonnage  I  have  given  and  with  that  equipment  ? 

A.  Well,  we  charge  for  a  barge  of  six  or  eight  hun- 
dred tons  capacity,  we  charge  fifteen  dollars  a  day, 
and  a  barge  a  greater  tonnage  would  necessarily  be 
of  a  relative  price,  and  I  should  say  that  that  ought 
to  be  worth  twenty-five  dollars  a  day,  anyw^ay. 

Q.  For  each  barge,  you  mean  ?        A.  Yes,  sir. 
[472] 

Q.  And  taking  into  account  the  equipment  that 
were  on  those  barges,  what  would  you  say  as  to  that  ? 

A.  Well,  pumps — when  we  have  to  rent  0.  R.  &  N. 
wrecking  pumps  we  pay  five  dollars  a  day  for  them 
and  the  hoisting  engine  of  an  ordinary  type  we  gen- 
erally have  to  pay  about  $2.50  a  day  for  it.  Engines 
are  much  more  plentiful  than  pumps.  I  don't 
know  what  the  capacity  of  those  pumps  are  or  what 
the  size  of  the  engine. 

Q.  Well,  the  libelant  here  claims  that  these  two 
barges  and  the  scow  with  the  equipment  that  I  have 
named,   two   wrecking  pumps,   two   steam   boilers, 


502  Charles  P.  Doe  vs. 

(Testimony  of  Drake  O'Reilly.) 
hoisting  engines,  etc.,  were  reasonably  worth  $100.00 
a  day;  that  is  for  the  whole  outfit.    Would  you  say 
that  was  reasonable  or  excessive,  or  what  would  you 
say  as  to  that  ? 

A.  Well,  was  there  any  outfit  besides  what  you 
read? 

Q.  That  is  all  the  outfit  that  I  know  of;  the 
"Washtucna"  of  1,600  tons  capacity  and  No.  17  at 
1,400  tons  capacity. 

A.  The  two  big  barges  and  one  scow  ? 

Q.  One  scow. 

A.  Well,  of  course,  I  put  my  judgment  as  to  the 
value  of  these  larger  scows  at  $25.00  a  day.  Based 
on  that  it  would  figure  up  $85.00 — what  you 
would  have  to  pay  would  figure  up  about  $85.00  a  day. 

Q.  For  the  total  equipment  that  I  named  1 

A.  Yes,  it  may  be  that  I  put  the — the  value  of  the 
largest  scow,  it  might  be  worth  more.  More,  depend- 
ing on  what  she  was  worth. 

Cross-examination. 
Questions  by  Mr.  REED : 

In  the  estimated  price  of  $50.00  per  day  for  the 
**Kern"  who  paid  the  operating  expenses? 

A.  Operating  ?  Why,  this  included — there  is  only 
one  man  in  [473]  charge;  that  doesn't  include 
any  towing.  Those  prices  don 't  include  any  towing ; 
that  is  just  one  man  in  charge. 

Q.  In  charge  of  what  ?        A.  Of  the  barge. 

Q.  Was  the  "Kern"  a  barge? 

A.  Oh,  the  "Kern."  I  thought  you  said  the  barge. 
No,  that  doesn't  include  the  operating. 
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Q.  So  what  would  be  her  net  profit,  then,  per  day? 

A.  Her  net  profit "? 

Q.  Yes.        A.  Well,  it  might  be  nothing. 

Q.  What? 

A.  How  do  you  mean?    I  don't  know. 

Q.  Well,  as  I  understand  you — 

Mr.  WOOD. — I  asked  him  the  value  of  the  bare 
boat  on  the  market,  if  she  were  to  be  hired  out  as  a 
bare  boat.     He  said  $50.00. 

Q.  Is  it  your  understanding  that  they  would  take 
the  boat  and  just  lease  her  for  $50.00  as  she  lay? 

A.  Yes,  sir. 

Q.  Just  as  she  was? 

A.  We  had  to  pay  at  one  time  $50.00  a  day  for  the 
''Sampson"  and  on  top  of  that  we  had  to  pay  for 
the  marine  insurance,  just  the  raw  boat.  And  based 
on  what  the  Puget  Sound  people  and  the  Red  Stack 
people  in  San  Francisco  had  asked  us  to  pay  for  the 
boats  when  we  wanted  charter,  that  is  along  that 
neighborhood. 

Q.  Do  you  remember  whether  or  not  there  was  any 
particular  demand  for  boats  like  the  "Sampson" — I 
mean  like  the  "Kern"? 

A.  I  can't  remember  just  what  the  conditions  were 
at  that  time. 

Q.  All  that  I  understood  you  to  testify  to,  Mr. 
0  'Reilly,  in  [474]  regard  to  the  scows  at  the  time 
of  the  raising,  was  a  per  diem,  per  month  ? 

A.  Yes. 

Q.  For  the  two  barges  and  the  small  boat? 
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A.  What  they  might  be  worth  in  this  market  in 
the  river. 

Q'.  Per  diem  f        A.  Yes,  sir. 

Witness  excused. 

Mr.  WOOD.— I  just  called  Mr.  O'Reilly  to  let  him 
get  away.  I  have  other  witnesses  on  the  same  line. 
I  am  ready  to  take  up  these  bills  as  the  other  wit- 
nesses are  not  here.     [475} 

Testimony  of  Daniel  Kern,  for  Libelant. 

DANIEL  KERN,  a  witness  called  on  behalf  of 
libelant,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
Questions  by  Mr.  WOOD: 

Mr.  Kern,  what  is  your  position  in  the  Columbia 
Contract  Company,  the  libelant  in  this  case? 

A.  President  and  manager, 

Q.  Were  you  occupying  the  same  position  in  1909 
when  this  collision  occurred?        A.  Yes,  sir. 

Q.  State  whether  or  not  you  have  rented  the 
"Kern"  or  the  "Sampson"  or  other  of  your  tugs  in 
this  market?        A.  Yes,  sir. 

Q.  On  the  Northwest  coast  here,  anywhere? 

A.  Yes,  sir. 

Q.  Which  ones  have  you  rented  out? 

A.  I  never  rented  the  "Kern"  out.  I  rented  the 
"Sampson"  and  the  "Biddle." 

Q.  What  are  the  "Sampson"  and  the  "Biddle"? 

A.  I  rented  the  river  boats  out. 

Q.  What  are  the  ' '  Sampson  "  and  the  "  Biddle ' '  ? 
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A.  Propeller  boats.  Same  class  of  boats  as  the 
**Kern." 

Mr.  REED.— Were  the  "Sampson"  and  the 
*'Kem"  the  same  class  of  boats? 

Mr.  WOOD.— Yes. 

Q.  Can  you  state  what  you  got  for  these  boats 
when  you  rented  them  out  ? 

A.  We  got  $60.00  a  day  from  the  port  of  Portland 
for  the  steamer  "Biddle,"  tug  "Biddle";  and  we 
had  rented  the  "Sampson"  out  to  Carey  in  San 
Francisco  for  a  period  of  about  four  [476]  months; 
we  had  $200  a  day  for  her.  That  included  the  coal 
and  crew.  That  probably  netted  us  about  $75.00  a 
day  for  the  boat. 

Q.  When  was  that,  Mr.  Kernf 

A.  That  was  in  1907. 

Q.  When  was  it  you  rented  the  "Biddle"? 

A.  I  think  that  was  last  year,  1915. 

Q.  That  is  when  you  got  $60.00  a  day  for  it  ? 

A.  Yes. 

Q.  Was  that  the  bare  boat?        A.  Bare  boat. 

Mr.  REED.— What  boat  was  that  for? 

Mr.  WOOD.— The  ' '  Biddle. ' ' 

Mr.  REED. — I  move  to  strike  out  the  testimony 
of  the  witness  with  regard  to  the  "Biddle"  for  two 
reasons :  In  the  first  place,  there  is  a  matter  of  six 
or  seven  years  difference  in  time  with  regard  to  time 
of  the  contract.  In  the  second  place  it  is  an  entirely 
different  boat.  Where  was  it,  San  Francisco;  the 
"Biddle"? 

A.  Oh,  no,  here  at  the  mouth  of  the  river. 
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Q.  I  think  he  has  already  stated.  If  he  has  not 
I  will  ask  him.  Is  the  '  ^  Biddle ' '  a  similar  boat  to  the 
**Kem"«        A.  Yes,  sir. 

Q.  And  how  do  the  general  conditions  as  to  the 
amount  you  can  get  for  a  boat  compare  now  and  when 
you  rented  the  "Biddle,"  with  conditions  in  1909? 

A.  That  class  of  boat  is  about  the  same.  I  rented 
a  tug  in  Grays  Harbor  the  year  before  that ;  I  think 
it  was  the  year  before,  the  "Traveler."  I  paid 
$50.00  a  day  for  her  for  a  period  of  two  months — 
$1,500.00  a  month. 

Q.  That  is,  you  rented  her?     [477] 

A.  We  rented  the  "Traveler"  and  she  was  not  as 
good  a  boat  as  the  "Kern." 

Q.  She  wasn't  as  big  a  boat,  was  she? 

A.  Oh,  no.  That  is  for  the  naked  boat,  without 
any  crew  or  fuel  or  anything.  And  that  same  year 
that  we  rented  the  "Traveler,"  I  rented  the  tug 
"Wallacut"  for  eight  hours  a  day  and  paid  $125.00 
a  day  for  her. 

Q.  I  suppose  that  was  with  crew  ? 

A.  With  crew. 

Q.  And  fuel?        A.  Yes. 

Q.  Now,  have  you  rented  these  barges? 

A.  Yes,  sir. 

Q.  Which  barges  did  you  use  down  there  in  raising 
the  "Kern"? 

A.  We  raised  with  the  barge  "Washtucna"  and 
one  we  called  No.  17, 1  think  it  was. 

Q.  What  is  their  capacity,  do  you  remember? 
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A.  One  is  about  1,200  tons  capacity  and  the  other 
was  1,600  tons. 

Q.  Do  you  remember  the  equipment  they  had  on 
themf 

A.  They  had  two  large  pumps  and  hoisting  en- 
gines. The  biggest  one  had  hoisting  engine  and 
boiler  and  other  gear.  I  don't  remember  exactly 
what  it  was. 

Q.  Did  you  have  any  other  equipment  there  in  the 
shape  of  scows  or  anything  like  that  ? 

A.  We  had  one  other  small  scow, 

Q.  Have  you  ever  rented  out  those  barges? 

A.  I  only  rented — I  rented  those  barges,  one  of 
those  barges  on  one  occasion  for  about  two  months 
at  $40.00  per  day. 

Q.  Forty  dollars  per  day? 

A.  Yes,  to  Mr.  Wakefield. 

Q.  Which  one  of  the  barges  was  itf 

A.  We  had  four  of  them,  all  exactly  the  same  size. 
I  think  it  was  the  ''Wallacut"  he  had.     [478] 

Q.  But  identically  the  same  kind  of  a  barge  as  the 
'  *  Washtucna "  ?        A.  The  same  kind  of  a  barge. 

Q.  When  was  it  you  rented  to  him,  what  year,  I 
mean? 

A.  I  think  it  was  shortly  after  that  when  they 
started  to  build  the  Tillamook  Railroad.  I  don't 
know  exactly  what  year  that  was. 

Q.  How  did  the  market  price  of  barges  per  day 
compare  when  you  rented  to  Wakefield  to  this  time 
when  raising  the  "Kern"?        A.  About  the  same. 

Q.  Mr.  Kern,  what  in  your  judgment  is  a  reason- 
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able  charge  per  day  for  the  use  of  these  barges  and 

scows  and  equipment  they  had  on  them? 

A.  Well,  about  a  hundred  dollars  a  day  at  that 
time.  At  that  time  that  is  what  I  concluded  to  be 
a  reasonable  charge. 

Q.  As  president  and  general  manager  of  the  Co- 
lumbia Contract  Company  did  you  go  down  to  the 
scene  of  the  wreck  and  take  any  part  in  superintend- 
ing the  raising  of  it  ? 

A.  Well,  I  was  down  there  several  times  and  stayed 
for  a  day  or  so. 

Q.  I  wish  you  would  describe  in  a  general  way  how 
the  vessel  lay  in  the  river;  the  depth  of  the  water 
she  was  in,  if  j^ou  know,  and  the  damage  that  was 
done  to  her  and  how  you  raised  her,  etc. 

A.  Well,  the  vessel  was  sunk  about  seventy  miles 
from  Portland  down  the  Columbia  River,  and  the 
water  was — the  river  there,  I  suppose,  a  mile  wide. 
Though  I  never  measured  the  water,  I  understood 
the  vessel  was  sunk  in  some  seventy  to  ninety  feet 
of  water. 

Q.  How  did  she  lie  in  the  river? 

A.  Crosswise  of  the  river,  at  right  angles  with  the 
current,  and  she  laid  over  on  her  side  with  the  mast 
pointing  up  the  river.     [479] 

Q.  Did  she  lie  on  the  bottom;  that  is,  imbedding 
herself  in  it  or  not? 

A.  I  was  told  that  she  imbedded;  I  don't  know. 

Q.  Well,  if  you  were  just  told  about  it  I  will  leave 
that  out.     How  was  the  current  of  the  river  there  ? 

A.  Very  swift;  very  rough  when  the  wind  blew. 
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Q.  Will  you  state  in  a  general  way  what  damage 
was  done  to  the  "Kern"  by  the  collision? 

A.  Well,  this  boat  struck  her  about,  I  should  judge, 
about  fifteen  feet  of  the  stern,  kind  of  quartering, 
and  she  cut  her  clear  into  the  keel  and  broke  her 
coupling  on  the  shaft  and  bent  the  shaft. 

Q.  What  did  the  collision — what  effect  did  the  col- 
lision have  on  the  stern  of  the  "Kern"? 

A.  Well,  we  had  to  take  and  rebuild  her  from  the 
stern  several  feet  forward;  I  don't  know  exactly  how 
many  feet. 

Q.  Can  you  describe  the  operation  of  raising  her, 
how  you  accomplished  it? 

A.  Well,  we  had  a  barge  on  each  side  with  timbers 
across  and  timbers  that  were  worked  under  jacks  on 
the  side;  and  we  sunk  those  barges  when  the  tide  was 
low. 

Q.  How  would  you  sink  them  ? 

A.  Valves;  valves  in  the  barges  let  the  water  in 
and  we  pumped  them  out;  when  the  tide  commenced 
to  raise  we  commenced  pumping  the  barges  out; 
lifted  the  boat  that  way  as  much  as  we  could. 

Q.  Then  what  did  you  do  after  you  had  lifted  her 
as  much  as  you  could? 

A.  We  had  a  long  line  anchored  over  towards  the 
shore  and  we  pulled  her  out  of  this  hole  just  as  fast 
as  she  raised,  [480]  with  these  engines  we  had  on 
these  barges. 

Q.  Was  that  when  the  tide  went  out  again? 

A.  We  shortened  up  on  the  chains  and  took  an- 
other lift  on  her. 
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Q.  Then,  as  I  understand  you,  you  would  lift  her 
as  much  as  you  could  when  the  tide  came  in,  work 
her  over  towards  the  shallower  water? 

A.  Carrying  her  ashore  all  the  time  until  we  got 
to  where  her  deck  was  out  of  water. 

Q.  And  when  the  tide  fell  and  the  barges  lowered 
by  the  side  of  the  "Kern"  again,  you  took  a  new  hold 
and  took  a  new  lift;  is  that  it?        A.  Yes,  sir. 

Q.  How  did  you  get  hold  of  the  "Kern"  to  lift  her? 

A.  In  the  first  place  got  a  wire  under  the  transom; 
we  raised  the  stern  up  and  then  we  worked  the  wires 
forward  until  we  got  enough  wires  and  chains  under 
her  to  raise  her. 

Q.  That  is,  the  wire  passed  underneath  her  hull? 

A.  Yes,  sir. 

Q.  Wires  and  chains.  Who  paid  the  wages  of  the 
men  and  the  other  expenses  of  raising? 

A.  The  Columbia  Contract  Company. 

Q.  And  who  signed  the  checks? 

A.  I  signed  most  of  them,  and  the  others — bills 
that  I  didn't  sign  were  all  O.K.'d  by  me  and  made 
up  by  the  bookkeeper. 

Q.  And  when  it  came  to  repairing  her  who  signed 
the  checks  for  that?        A.  I  did. 

Q.  And  what  did  you  do  in  writing  out  these 
checks  towards  keeping  a  memorandum  of  what  the 
checks  were  for? 

A.  They  were  endorsed  on  each  check  what  they 
were  issued  for.  [481]  There  wasn't  any  vouchers 
attached. 

Q.  I  wish  you  would  explain,  Mr.  Kern,  the  sys- 
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tern  of  bookkeeping  that  you  used  in  the  Columbia 
Contract  Company  with  particular  reference  to  the 
number  of  the  voucher  and  check  and  the  number  of 
the  bill  that  it  is  in  payment  of,  etc. 

A.  Explain  the  system. 

Q.  What  I  want  to  ask  about  particularly  is  when 
you  see  a  check  with  a  number  stamped  on  it,  what 
does  that  number  indicate  1 

A.  That  number  indicates  the  number  of  the 
voucher,  and  that  number  is  on  the  record  book  and 
we  can  always  find  that,  refer  to  it. 

Q.  So  that  if  a  voucher  or  check  bears  a  certain 
number  you  can  turn  to  your  record  book  and  it  is 
in  there  under  there  under  that  same  number? 

A.  Yes,  sir;  the  vouchers  are  all  accounted  for; 
have  to  account  for  all  those  vouchers. 

Q.  And  what  is  done,  if  anj^hing,  in  the  way  of 
numbering  the  bills  that  are  sent  to  you  for  payment 
with  a  number  corresponding  to  the  number  on  the 
check  ?        A.  They  are  all  stamped. 

Q.  With  the  same  number? 

A.  Same  number;  duplicate  numbers. 

Q.  I  have  noticed  in  going  through  these  bills  and 
checks  and  vouchers,  and  it  will  be  evident  when  I 
put  them  in  evidence,  that  in  many  instances  the 
voucher  check  is  not  signed,  but  that  you  have  signed 
a  similar  white  check  yourself  and  it  is  pinned  to 
and  attached  to  the  voucher;  why  is  that? 

A.  The  way  that  happened  is  that  our  head  office 
is  at  the  quarry  above  Vancouver  and  this  work  was 
all  done  in  Portland     [482]     here.     Of  course  when 
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a  man  came  up  for  his  pay — we  had  an  office  in  the 
Sherlock  Building — of  course  when  a  man  came  for 
his  pay  we  couldn't  send  him  up  to  the  quarry  very 
well  to  get  his  money,  so  we  issued  those  checks. 

Q.  The  white  checks'? 

A.  The  white  checks,  and  they  were  sent  to  the 
quarry  and  attached  to  these  vouchers  and  took  their 
regular  place  in  the  record  book. 

Q.  How  were  they  sent  to  the  quarry  *? 

A.  They  were  sent  from  the  bank  to  the  quarry. 

Q.  After  these  checks  were  cashed  by  the  bank, 
the  bank  in  making  its  monthly  statement  to  the 
Columbia  Contract  Company  would  send  them  to  the 
head  office  ?        A.  Yes,  sir. 

Q.  At  the  quarry,  and  they  would  there  be  filed 
with  the  corresponding  voucher  with  the  same  num- 
ber?       A.  Yes,  sir. 

Q.  When  a  bill  comes  in  to  your  office  for  anything 
that  your  company  has  purchased,  what  is  done  to 
inform  the  bookkeeper  what  account  he  is  to  charge 
it  to?     How  does  he  know? 

A.  When  I  0.  K.  a  bill  I  generally  make  a  memo- 
randum of  what  account  to  be  charged  to. 

Q.  Now,  you  say  when  you  0.  K.  a  bill;  does  every 
billhavetobeO.  K.'d? 

A.  Yes,  every  bill  has  to  be  0.  K.'d  by  somebody 
who  has  knowledge  of  it,  before  it  is  paid. 

Q.  Are  you  the  person  who  generally  0.  K.'s? 

A.  No;  we  have  a  superintendent  at  the  quarry 
who  0.  K.'s  a  good  many  bills;  we  have  a  superin- 
tendent across  the  river;  he  0.  K.  's  a  good  many  bills. 
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If  the  bookkeeper  orders  goods     [483]    himself,  he 

0.  K.'s  the  bill. 

Q.  The  man  who  puts  the  0.  K.  on  it  has  to  know 
what  it  is  for?        A.  Yes. 

Q.  Was  there  an  account  kept  in  your  office  known 
as  the  account  of  raising  the  "Kern,"  for  example? 

A.  Yes,  sir. 

Q.  And  how  about  an  account  for  repair  work  on 
the  "Kern"? 

A.  We  kept  an  account  of  repairs. 

Q.  So  that  in  any  of  these  bills — I  show  you  a  bill 
attached  to  voucher  24,454.  This  bill  has  on  it, 
"Charge  raising  the  'Kern,'  and  I  want  to  know  if 
that  is  an  example  of  what  you  mean  about  charging 
these  different  bills  to  the  account  to  which  they  be- 
long?       A.  Yes,  sir. 

Mr.  WOOD. — Now,  I  have  tried  in  that  general 
way  to  indicate  about  their  system,  etc.  If  you  want 
to  ask  anything  more  about  it,  Mr.  Reed,  you  are 
welcome  to,  but  I  am  now  ready  to  make  an  attempt 
to  get  together. 

Mr.  REED. — I  will  ask  a  couple  of  things  about 
the  facts  and  then  we  will  do  that. 

Cross-examination. 
Questions  by  Mr.  REED: 

Are  the  "Wallacut"  and  the  "Kern"  the  same 
size? 

A.  No,  I  think  the  "Wkllacut"  is  a  smaller  boat, 
differs  in  size. 

Q.  Were  they  used  for  the  same  purpose? 

A.  About  the  same  purpose. 
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Q.  Well,  isn't  it  a  fact  that  boats  like  these  lay 
around  frequently  without  any  particular  use,  or 
were  they  in  demand  at  all  times  ? 

A.  Oh,  there  are  times,  of  course,  dull  spells,  but 
not  very  [484]  often.  That  boat  was  busy  at  that 
time. 

A.  Was  the  "Kern"  similar  to  the  "Wallacut"  in 
power f    Was  the  "Kern"  a  bar  tug? 

A.  I  don't  know  what  power  the  "Wallacut"  had, 
but  the  "Kern"  done  the  same  work  that  the  "Walla- 
cut" done  for  us. 

Q.  For  you?        A.  Yes. 

Q.  That  is,  taking  the  scows  down  from  the  quarry 
to  the  mouth  of  the  river? 

A.  The  "Wallacut"  only  came  up  about  as  far  as 
Brookfield;  we  towed  them  as  far  as  Brookfield  with 
another  boat  and  she  took  them  from  there  down. 

Q.  Were  you  intending  to  have  it  understood  that 
a  boat  like  the  "Kern"  could  pull  in  $50.00  a  day? 

A.  She  should  if  she  was  employed. 

Q.  I  beg  pardon? 

A.  She  should  if  she  was  employed;  yes. 

Q.  I  mean,  would  she  be  employed  ? 

A.  Well,  she  is  employed  most  of  the  time.  Of 
course  I  never  tried  to  get  any  work  on  the  outside 
for  these  boats,  when  we  are  in  that  rock  business, 
for  we  keep  them  busy  ourselves  all  the  time. 

Q.  What  did  she  cost? 

A.  What  did  she  cost? 

Q.  Yes. 
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A.  Well,  I  don't  remember  what  she  did  cost.  We 
bought  her  from  the  Government  and  put  new  boilers 
in  her  and  rebuilt  her  and  fixed  her  up. 

Q.  What  was  her  name  when  you  bought  her*? 

A.  "Manzanita." 

Q.  Was  that  the  old ''Manzanita"?  Well,  you  can 
come  awfully  near  [485]  to  stating  what  she  was 
worth. 

A.  What  she  cost  and  what  she  is  worth  is  two 
different  things. 

Q.  What? 

A.  What  a  boat  might  cost  and  what  she  might 
be  worth  is  two  different  things.  I  might  buy  a  boat 
on  the  market  her  for  ten  thousand  dollars  and  she 
might  be  worth  fifty  thousand. 

Q.  You  don't  know  what  you  paid  for  herf 

A.  Yes,  we  know  what  we  paid  for  her, 

Q.  Then  you  know  what  she  was  worth  then,  do 
you? 

A.  No,  I  don't  know  what  she  was  worth. 

Q.  Well,  would  you  know  what  a  boat  like  the 
**Manzanita"  would  have  cost  at  that  timet 

A.  A  boat  like  the  "Manzanita"  at  that  time 
would  have  cost — 

Mr.  WOOD.— You  mean  to  build  her? 

A.  (Continuing.)     Cost  about  $125,000. 

Q.  And  you  figure  that — then  do  you  figure  that — 

A.  I  don't  figure  it.  You  see  I  haven't  been  figur- 
ing at  all. 

Q.  Well,  the  "Manzanita"  at  your  estimate  would 
have  cost  about  $125,000? 
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A.  To  build  a  boat  of  that  size  and  capacity,  I 
should  think. 

Q.  And  she  was  condemned  by  the  Government 
before  you  bought  her? 

A.  Ko,  she  wasn't  condemned  by  the  Gevernment. 

Q.  Well,  you  bought  her  from  the  Government? 

A.  Yes,  sir. 

Q.  You  are  sure  she  was  not? 

A.  No,  I  don't  know  as  she  was  condemned,  but 
they  put  her  up  for  sale  and  we  bought  her. 

Q.  You  swear  she  wasn't  condemned? 

A.  No;  I  won't  swear  she  wasn't  condemned.  I 
don't  know  that  [486]  she  was  condemned, 
though.  But  this  wasn't  the  same  boat.  We  bought 
that  boat  from  the  Government;  we  rebuilt  this  boat 
and  put  new  machinery  and  boilers  in  her  and  spent 
a  lot  of  money  on  her. 

Q.  Now  then,  you  may  state  what  you  paid  for 
her. 

A.  What  we  paid  for  her  at  the  time  we  bought 
her? 

Q.  Yes. 

A.  Well,  I  don't  know  exactly  what  they  did  pay 
for  her;  I  think  though  about,  somewheres  around 
$15,000';  she  had  just  been  sunk  and  raised  and  we 
had  to  rebuild  her  and  put  her  in  shape. 

COMMISSIONER.— Is  that  the  same  boat  that 
was  in  collision  with  the  port  of  Portland? 

A.  Yes;  we  bought  her  right  after  that. 

Q.  You  bought  her  when  she  was  in  the  water, 
under  water? 
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A.  Yes;  what  we  paid  for  her  had  nothing  to  do 
with  the  value  of  that  boat. 

Q.  I  know  it  didn't;  I  want  to  get  at  something. 

A.  We  had  to  put  in  new  boilers  in  the  boat  and 
put  in  all  kinds  of  new  machinery. 

Q.  Well,  at  the  rate  of  $50.00  a  day  that  is  $1500.00 
a  month,  isn't  it?        A.  Yes. 

Q.  And  twelve  months  in  the  year  would  be 
$18,000  a  year;  that  is  what  you  figure? 

A.  If  she  were  employed  every  day  she  would  be 
worth  that  much  money.  There  is  lots — there  is 
boats  now  making  three  times  every  year  what  they 
cost,  right  now. 

Q.  That  is  the  reason  I  asked  what  she  was  earn- 
ing in  1909. 

A.  Well,  it  was  a  good  demand  for  boats  in  1909. 

Q.  Were  these  boats  like  the  **Wallacut"  and 
these  other  boats     [487]     cleaning  up  $18,000'? 

A.  I  don't  know  what  they  were  cleaning  up.  I 
know  our  own  boats  were  busy.  I  don't  know  any- 
thing about  the  "Wallacut,"  what  she  was  earning 
or  anything  about  it. 

Q.  That  is  the  question,  however,  your  counsel 
asked  you,  what  the  boat  could  have  earned;  not 
whether  you  were  busy  or  not.  That  is  the  reason  I 
asked. 

A.  She  was  worth  $50.00  a  day  to  us,  because  we 
paid  $50.00  a  day  to  have  that  same  work  done,  to 
other  people,  on  more  than  one  occasion. 

Q.  On  occasions? 

A.  More  than  one  occasion,  I  say. 
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Q.  On  occasions'? 

A.  Yes,  a  stretch  of  two  or  three  months  at  a  time. 

Q.  I  know,  at  different  odd  times. 

A.  When  our  own  boats  were  not  in  running  order, 

or  something,  we  had  to  hire  a  boat.     At  the  time  I 

hired  that  "Traveler"  we  were  putting  new  boilers 

in  the  "Sampson." 

Q.  In  1909,  is  it  your  intention  to  state  to  the  Com- 
missioner who  is  taking  the  testimony  in  this  case 
that  you  paid  $50.00  a  day,  not  to  you  but  to  an  out- 
side owner,  each  and  every  day? 

A.  Yes.  If  they  wanted  the  boat  that  is  what  they 
would  have  to  pay  for  it. 

Q.  I  know,  but  was  it  wanted  there  any  time  ? 

A.  I  don't  know  what  the  market  was  for  that  boat 
at  that  time,  that  day. 

Q.  Only  if  they  happened  to  charter  it? 

A.  Yes,  but  we  were  paying  that  for  that  class  of 
boat. 

Q.  When  were  using  them? 

A.  Yes,  when  were  using  them.  We  had  our  own 
boats  and  didn't  [488]  have  to  hire  a  boat  very 
often. 

Q.  How  many  boats  did  you  have  like  the ' '  Kern ' '  ? 

A.  We  have  four. 

Q.  And  were  they  all  occupied? 

Mr.  WOOD. — What  do  you  mean,  now  or  then? 

Mr.  REED.— Then;  always  then. 

A.  We  had  four,  1909,  yes — no,  we  only  had  three 
in  1909. 
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Q.  Were  they  all  occupied  in  taking  barges  up  and 
down  the  river? 

A.  Employed  in  our  own  work. 

Q.  I  say,  taking  barges  up  and  down? 

A.  Well,  some  of  them  were  towing  barges  down 
to  the  mouth  of  the  river. 

Q.  What? 

A.  We  had  one  barge  towing  around  Portland 
here,  one  boat.  The  rest  of  them  were  engaged  in 
towing  to  the  mouth  of  the  river. 

Q.  What  boat  was  engaged  here  in  towing  around? 

A.  A  little  boat  called  the  ''Triumph." 

Q.  Whose  work  did  she  do  towing  here 

A.  What  is  that? 

Q.  Whose  work  did  she  do  on  the  Willamette, 
your  own  work?        A.  Why,  yes. 

Q.  You  didn't  charter  her  or  lease  her? 

A.  No. 

Q.  In  the  work  of  raising  the  "Kern"  who  had 
charge  of  it  ?        A.  Mr.  Knudsen. 

Q.  And  were  the  men  employed  by  him,  the 
Columbia  Contract  Company's  regular  employees, 
or  a  special  crew  of  wreckers  and  laborers? 

A.  Men  that  we  picked  up  to  do  the  work.     [489] 

Q.  I  meant,  were  they  men  whose  special  occupa- 
tion is  that  sort  of  work  ? 

A.  Oh,  there  are  no  such  men  around  this  part  of 
the  country  that  make  a  specialty  of  raising  boats. 

Q.  Under  whose  direct  charge  was  the  raising 
done  ?  Whose  charge  ?  Who  was  the  man  that  gave 
the  orders,  do  this  or  do  that — the  policy? 
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A.  Well,  I  told  Mr.  Knudsen  to  go  down  there  and 
raise  the  boat  and  I  suppose  he  gave  the  orders. 

Q.  Had  he  ever  engaged  in  that  sort  of  work  be- 
fore?       A.  I  think  so. 

Mr.  WOOD. — I  will  say  for  your  information  we 
will  put  Mr.  Knudsen  on  and  he  will  tell  all  about  his 
experience. 

A.  I  don't  know  what  experience  he  had. 

Redirect  Examination. 

Q.  Just  in  that  last  connection,  Mr.  Kern,  weren't 
Captain  Crowe  and  Mr.  Honeyman  also  down  there 
during  the  raising? 

A.  Well,  Captain  Crowe  was;  I  don't  know  about 
Mr.  Honeyman  being  down  there. 

Q.  And  I  don't  know  whether  it  is  in  the  record. 
You  might  say  who  Captain  Crowe  was. 

A.  He  was  marine  surveyor  here  at  that  time. 

Q.  What  was  he  doing  down  there  at  the  wreck  ? 

A.  He  was  down  there  to  see  about  raising  the 
boat.    To  see  whether  we  were  carrying  it  on  right. 

Mr.  WOOD. — That  is  all,  unless  we  are  going  to 
take  up  the  bills.  Of  course,  if  you  want  him  to  iden- 
tify each  bill  we  will  have  to  keep  him  here  for  a 
couple  of  days.  You  see  he  has  signed  every  one  of 
these  checks. 

Mr.  REED. — I  move  that  the  testimony  of  the  wit- 
ness in  [490]  regard  to  the  per  diem  value  of  the 
"Kern"  be  stricken  out  on  the  ground  that  it  is  in- 
competent, irrelevant  and  immaterial  as  testimony 
on  which  to  found  a  claim  for  damages. 

COMMISSIONER.— Your  objection  will  be  noted 
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in  the  record  and  same  can  be  raised  on  objection  to 
the  report,  so  there  is  no  use  to  pass  upon  it. 
Witness  excused.     [491] 

Testimony  of  Theodore  Knudsen,  for  Libelant. 

THEODORE  KNUDSEN,  a  witness  called  on  be- 
half of  the  libelant,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
Questions  by  Mr.  WOOD: 

Will  you  state  at  length  your  experience  as  a 
wrecker  and  repairer  of  vessels'? 

A.  Well,  I  have  been  at  it  thirty-three  or  four 
years,  building  and  wrecking.  I  was  on  the  Great 
Lakes  for  over  thirty  years.  I  raised  the  "Philip  D. 
Armour"  in  the  Detroit  River  and  I  raised  the  "Iron 
Cliff"  on  Hyde  Park  reef  outside  of  Chicago.  I 
raised  two  boats,  the  "Marlowe"  and  the  "Gordon" 
in  Lake  Michigan;  the  "Marlowe"  and  the  "Gordon" 
is  the  names  of  the  two  boats,  and  then  I  was  assist- 
ant wrecker  on  a  good  many  other  boats  on  the  Soo 
and  on  Lake  Erie  and  the  St.  Clair  River,  a  number 
of  jobs.  And  on  the  building  I  done  quite  a  little  of 
that,  built  quite  a  few  boats.  Worked  at  it  all  my 
Hfe. 

Q.  Where? 

A.  On  the  Great  Lakes,  worked  for  the  American 
Ship  Building  Company  eight  or  nine  years;  then  I 
worked  for  Manitoulin  Drydock  Company.  I  was 
superintendent  for  them  and  associated  with  them, 
interested  with  them.     Then  I  went  to  Chicago  for 
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about  six  years  and  on  the  coast  there  I  superin- 
tended the  building  of  the  "Chinook." 

Q.  That  is  on  this  coast?        A.  Yes,  sir. 

Q.  The  dredge  ' '  Chinook ' '  down  at  the  mouth  of  the 
river,  United  States  Government  dredge  ? 

A.  Yes,  when  they  cut  her  down;  cut  one  deck  off 
her.  And  a  number  of  jobs  I  worked  for  Mr.  Kern 
of  the  Columbia  Contract  [492]  Company,  for 
practically  a  year,  doing  boat  work  all  the  time,  and 
I  done  some  wrecking  on  the  coast  too. 

Q.  What  was  it? 

A.  The  "Oshkosh";  she  was  out  in  the  breakers 
upside  down.    I  took  the  machinery  out  of  her. 

Q.  Out  in  the  breakers  off  the  Columbia? 

A.  Yes;  right  in  the  breakers  eighteen  hundred 
feet  from  shore.  And  I  done  a  lot  of  small  matters; 
wrecked  a  barge  down  in  the  Siuslaw  and  raised  the 
*' Daniel  Kern"  on  the  Columbia  River. 

Q.  At  the  time  she  was  sunk  in  collision  with  the 
"Elder"?        A.  Yes,  sir. 

Q.  What  are  you  doing  now  ? 

A.  I  am  now  working  for  the  Peninsula  Shipbuild- 
ing Company. 

Q.  What  capacity? 

A.  Superintendent  for  them ;  superintendent,  that 
is  my  title,  I  guess. 

Q.  Coming  more  specifically  now  to  this  "Daniel 
Kern"  which  you  raised  down  near  Waterford,  how 
did  she  he  in  the  river? 

A.  Well,  I  don't  know  exactly  what  course  she  was 
lying,  but  she  was  lying — her  bow  was  lying  towards 
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the  Washington  shore,  pretty  near  directly  across 
the  channel;  just  about  diagonally  the  channel  or 
square  across,  I  mean,  of  the  channel. 

Q.  About  how  deep  was  the  water  she  was  in? 

A.  Well,  I  measured  from  the  bottom  of  the  keel, 
high  water  I  judged  it  about  ninety  feet,  but  I  think 
from — she  was  in  a  hole,  you  understand,  but  right 
from  there  was  probably  about  sixty-five  feet,  some- 
thing like  that;  that  is,  the  bottom  surrounding  her. 

Q.  What  do  you  mean  by  hole  there  ?     [493] 

A.  Appeared  to  be  a  hole  where  she  was  setting, 
just  kind  of  on  the  bottom. 

Q.  Do  you  mean  she  made  that  hole  herself? 

A.  I  don't  know  whether  she  made  it  herself  or  not. 
Of  course  she  might  have  made  some  of  it.  Ap- 
parently there  was  a  trench  through  the  river,  be- 
cause was  a  deep  hole  ahead  of  her  and  also  astern 
of  her. 

Q.  What  current  was  there  in  the  river  ? 

A.  Well,  at  one  time  there  was  an  awful  current. 
Four  men  couldn't  pull  against  it  with  four  oars. 
We  had  to  pull  out  along  the  shore  and  then  shoot 
across  to  get  on  to  it.  Had  nine  anchors  out,  and  by 
gosh,  couldn't  hardly  hold  the  barges. 

Q.  Now,  you  mentioned  the  barges,  and  that  brings 
us  to  the  point  of  describing  the  method  you  adopted 
to  raise  her.     Will  you  tell  about  that  ? 

A.  Well,  when  we  first  went  down  we  had  a  small 
barge  with  us;  had  two  big  ones  and  one  of  the  big 
ones  was  laying  at  Stella;  we  couldn't  hold  her  in 
with  one  of  them,  so  took  one  of  the  big  barges  and  a 
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little  one  down  with  us.  So  we  anchored  the  big  one 
upstream  a  ways  from  the  wreck  and  slacked  a  little 
down,  and  got  a  cable  slipped  along  her  stern  and 
held  her  there,  held  the  cable  there  until  we  got  two 
barges  placed,  one  on  each  side.  Got  that  down  and 
fastened  the  cable  on  the  big  barges  and  sunk  them 
down. 

Q.  How? 

A.  We  had  gates  in  the  side  of  them,  close  to  the 
water  and  inside,  you  know.  We  put  holes  through 
the  side,  you  see. 

Q.  Side  of  the  barges  ? 

A.  Yes,  and  put  slides  on  which  worked  in  rub- 
ber gaskets,  [494]  and  raised  them  up  and  down ; 
when  we  wanted  to  sink,  we  would  leave  them  up  and 
the  water  would  run  in  the  hold ;  if  we  wanted  to  raise 
her,  shut  the  gates  down  and  let  the  water  out. 

Q.  Was  a  big  valve  ? 

A.  Yes,  I  presume  about  a  foot  square,  the  hole 
was,  because  it  takes  quite  a  time  to  sink  the  big 
barges;  takes  quite  a  bunch  of  water.  Of  course 
when  we  got  them  sunk  down  a  way,  were  pretty 
taut;  had  donkeys  and  boilers.  We  also  had  big 
pumps  aboard,  and  of  course  at  low  tide  we  made 
them  fast,  you  understand,  to  the  barges,  and  set 
our  pumps  to  work,  and  of  course  the  tide,  as  well 
as  lifting  by  the  buoyancy  of  the  barges,  lifted  the 
astern  off  the  bottom,  and  of  course  we  could  sweep  in 
more  cables. 

Q.  Then  as  you  raised  the  "Kern,"  you  would  slip 
in  more  cables  under  the  keel. 
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A.  Yes,  and  the  more  we  ^ot  in  the  tnore  to  took  the 
strain  on  them,  kept  even  strain  on  them  as  far  as 
we  could  until  we  got  all  under. 

Q.  How  many  did  you  get  under  her  ? 

A.  I  think  we  had  eleven  at  one  time. 

Q.  How  were  those  cables  fastened  to  the  barges  f 

A.  We  had  fastened  to  the  barges  different  ways. 
We  put  chains  under  her.  Of  course,  the  cables 
would  strip  often  by  boats  coming  by.  The  '*Has- 
salo"  and  the  "Harvest  Queen"  came  by  and  made 
quite  a  surf  and  we  couldn't  keep  down  and  would 
slip  the  cables.  Sometimes  more  strain  on  one  than 
another  and  of  course  the  one  with  the  most  strain 
would  snap,  and  one  snap  would  cause  another;  so 
we  put  chains  on  them.  Of  course  there  is  some 
give  to  a  chain  where  none  at  all  to  a  cable,  and  we 
had  to  put  chains  under  the  same  way.     [495] 

Q.  But  you  haven't  yet  told,  I  think,  how  these 
cables  and  chains  were  fastened  to  the  barges  ? 

A.  In  the  first  place,  we  had  a  barge  along  on  each 
side  like  that  and  of  course  I  figured  out  where  the 
house  of  the  ship  was. 

Q.  The  ship  was  all  under  water? 

A.  On  the  bottom ;  then  I  went  to  the  Benson  Log- 
ging Company  and  got  some  long  logs ;  120  feet  was 
the  shortest  we  had;  from  120'  feet  up;  and  placed 
them  across  the  barges  before  and  aft  the  house  and 
lashed  them  down  to  the  barges.  That  kept  the 
barges  from  tipping  in;  then  got  some  square  tim- 
bers and  cut  a  hole  through  them. 

Q.  Through  the  timbers  ? 
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A.  Through  the  timbers,  yes,  to  place  the  chains 
through,  you  see.  We  had  two  timbers,  one  below 
and  one  above,  then  we  had  square  irons  bent  on  like 
a  horseshoe,  and  we  had  two  of  them  for  each  chain. 
You  see  the  chains  coming  up  through  here  through 
the  bottom  timber  and  to  the  top  timber.  You  see 
we  had  a  jack  between  the  two  timbers.  You 
understand ;  and  sometimes  had  to  put  cross  timbers 
and  jacks  on  it  so  as  to  lift  the  barges.  We  could  put 
four  jacks  in  there,  but  that  was  not  enough;  some- 
times had  to  put  eight  in  and  put  another  tim- 
ber in  there ;  we  go  through  the  next  timber ;  for 
instance,  we  put  that  stern  higher,  put  it  in  across 
on  top;  that  held  that  chain,  and  we  put  the  screw 
on  if  we  want  to  fleet;  then  when  the  screws  were 
all  out  we  had  a  chance  to  shorten  up  again,  get  a 
new  hold ;  then  we  put  our  hand  down  below  and  we 
held  the  chains  so  they  couldn't  slacken  off  until  we 
got  the  timbers  down  and  got  a  new  hold  on  top  and 
went  ahead  again.     [496] 

■Q'.  Then  these  two  big  square  timbers,  you  mean, 
operate  sort  of  like  a  hinge  at  one  end.  You  would 
raise  the  upper  timber  and  lift  in  that  way  with  jack- 
screws  1 

A.  That's  the  idea.  We  went  to  work  and  had 
them,  these  long  timbers,  this  way  across  the  barge, 
and  the  other  end  was  lashed  down  there  together. 

Q.  The  other  ends  of  the  two  timbers  then  were 
lashed  together  on  the  side  of  the  barge  opposite  the 
wreck  ? 

A.  Yes,  sir ;  on  the  outboard  side  and  lashed  to  the 
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barge  so  as  to  allow  the  top  timber  to  work  up  and 
down  in  that  fashion.     We   had   four   timbers   for 
each  chain,  two  for  each  side,  making  four.     I  think 
the  hoisting  we  had  nine  chains,  if  I  am  not  mistaken. 

Q.  And  as  you  raised  the  timber  up  with  jack- 
screws  as  high  as  you  could,  then  you  would  slip 
something  under  the  top  timber,  or  between  the  two 
timbers  and  take  a  new  hold  on  the  jack-screw? 

A.  That's  the  idea  exactly.  That  piece  of  iron  I 
spoke  of  we  had  bent,  not  iron,  was  tool  steel  so  it 
would  not  sweat,  good  and  hard.  We  had  that  and 
slipped  over  the  chains. 

Q.  It  was  the  same  principle  as  when  you  pry  any- 
thing up  with  a  lever  and  after  you  lift  so,  high  you 
put  a  block  under  to  hold  it  and  take  a  new  hold  with 
the  lever  ? 

A.  Practically  the  idea,  yes;  practically  the  idea 
all  the  way  through. 

Q.  I  show  you  a  photograph,  Mr.  Knudsen,  and 
ask  you  to  state  what  it  is? 

A.  That  shows  it,  right  there  it  is.  You  can  see 
the  levers  on  top.     [497] 

Q.  Is  that  the  "Kern"  and  barges? 

A.  Yes,  that  is  the  "Kern." 

Q.  After  she  was  lifted  out  of  the  water  ? 

A.  Well,  she  was  up  then,  you  know,  ready  to  go 
in  drydock  at  that  time.  There  is  the  timbers  I  men- 
tioned, you  know,  that  go  across.  Them  long  logs 
there  are  timbers,  going  across. 

Q.  Those  long  logs  are  the  ones  you  put  there  to 
keep  the  barges  from  tipping  towards  the  wreck  as 
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she  lifted  ?        A.  Yes,  sir. 

Q.  You  were  afraid  the  weight  of  the  wreck  with- 
out those  logs  might  tip  the  barge  in  ? 

A.  It  would  tip.  You  see  the  buoyancy  was  weak ; 
they  are  tender ;  they  go  over  easy. 

Q.  And  the  square  timbers  with  the  big  chain 
around  them  are  the  ones  you  have  been  describing? 

A.  Yes,  sir. 

Mr.  WOOD. — I  offer  the  picture  in  evidence. 

Marked  Damage  Exhibit  "A." 

Q.  As  you  raised  the  *'Kern"  on  the  incoming  tide, 
what  did  you  do  towards  moving  her  ashore  ? 

A.  Well,  after  we  got  out  of  the  hole — that  took 
quite  a  while,  we  had — we  kept  on  jacking,  vou  know, 
would  screw  down  on  the  jack-screws  there,  well,  for 
pretty  near  a  week  I  think  before  we  .s^ot  out  of  the 
hole,  and  after  we  got  out  of  that  deep  hole  of  course 
she  floated  in.  The  water  got  shallower  as  we  got  to- 
wards shore.  We  picked  up  as  high  as  we  could  and 
floated  as  high  as  we  could  and  of  course  rested  on 
the  bottom  and  we  stopped.     [498] 

Q'.  Then  when  the  tide  went  out  you  would  take 
a  new  hold  ?        A.  Just  the  same  method. 

Q.  The  barges  would  sink  with  the  outgoing  tide  ? 

A.  Just  the  same  method  all  the  way  through. 

Q.  Did  you  have  any  trouble,  Mr.  Knudsen,  about 
the  timbers  breaking  there  at  first? 

A.  The  big  round  timbers,  yes,  that  held  the 
barges  together.  I  had  to  go  and  get  more  and  rein- 
force them. 
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Q.  What  made  them  break,  the  extreme  weight 
of  the  tug? 

A.  The  heft  of  the  boats  made  them  break. 

Q.  What  did  the  "Kern"  have  in  her,  if  anything, 
to  increase  her  ordinary  normal  weight  ? 

A.  She  had  a  bunch  of  rock  and  dirt,  you  know, 
gathered  from  the  bottom. 

Q.  What  was  the  rock?  How  did  the  rock  get 
there  ? 

A.  Well,  they  use  the  rock,  you  know,  to  keep  the 
wheel  in  the  water. 

Q.  In  other  words,  it  was  ballast? 

A.  Ballast,  yes. 

Q.  This  dirt  you  speak  of,  how  did  that  get  in  ? 

A.  Her  hatches  being  open  and  the  doors  out  of 
the  house  floated  in  at  the  bottom. 

Q.  Silt  from  the  river  washed  in  ? 

A.  Yes,  always  does  that  in  all  wrecks. 

Q.  Did  that  increase  the  difficulties  of  raising  her  ? 

A.  Made  her  heavier. 

Q.  Did  you  work  on  every  incoming  tide  ? 

A.  I  worked  on  the  incoming  and  outgoing,  both. 

Q.  What  I  mean  particularly  is,  did  you  have  to 
have  your  crew  on  hand  to  avail  yourself  and  take 
advantage  of  every  tide?     [499] 

A.  Yes,  sir;  I  had  to  have  practically  speaking, 
two  crews ;  had  to  have  an  engineer 's  crew  when  the 
tide  came  in  and  the  other  crew  when  the  tide  went 
out,  operating  the  pumps  and  boilers,  etc. 

Q.  Is  that  what  you  meant  by  engineer 's  crew  ? 

A.  Yes,  sir. 
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Q.  Why  did  you  have  to  have  the  other  crew  par- 
ticularly ? 

A.  Have  to  handle  the  chains  and  do  the  stowing 
up  of  timbers. 

Q.  You  spoke  of  cutting  these  holes  in  the  barges 
to  make  the  water-gates,  flood-gates,  whatever  you 
call  them.  Did  you  have  to  cut  any  holes  through  the 
main  timbers  used  across  the  barges  ? 

A.  Yes,  I  just  told  you  had  to  cut  holes  to  lash 
them  down  to  the  keelson.     Didn't  I  explain  that? 

Q.  I  don't  think  you  have. 

A.  Let  me  see  the  picture  and  I  can  explain  it  bet- 
ter. If  you  notice  close  you  can  see  some  lashings 
coming  around  there  in  the  barges ;  for  instance,  one 
lashing  there  and  one  lashing  might  be  changed. 
The  chain  takes  it  up.  You  can  see  a  little.  That 
lashing  goes  right  down  through  her  deck  and 
through  her  shaft  strakes  and  comes  down  and  gets 
hold  of  her  keelson  down  below  and  of  course  we  had 
to  cut  them  holes. 

Q.  And  you  had  to  cut  holes  through  the  decks  '^ 

A.  Yes,  through  the  decks. 

Q.  In  order  to  lash  these  timbers  to  her  keelson  ? 

A.  And  keep  from  sliding  had  to  go  on  the  keelson. 

Q.  What  was  the  necessity  of  lashing  to  the  keel- 
son? 

A.  What  good  would  it  be  if  you  didn't  lash  them. 
Might  tear  the  whole  deck  and  all  out. 

Q.  It  was  a  necessary  thing  to  do.     [500] 

A.  Absolutely.  On  the  other  side  of  these  long 
timbers  cut  holes  through  the  deck  to  lash  the  tim- 
bers down. 
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Q.  In  the  same  way  ? 

A.  Don't  go  through  keelson  there,  because  the 
levers  were  short.  It  was  not  necessary.  We  just 
went  through  the  beams  there,  around  the  beams, 
rather ;  not  through  the  beams,  but  through  the  deck 
and  around  the  beams. 

Q.  I  show  you  another  photograph  and  ask  you  if 
that  represents  the  "Kern"  lifted  between  the  two 
barges  I 

A.  Yes,  sir ;  that  is  her.  Her  name  is  on  there, 
too ;  you  can't  miss  it. 

Q.  Barge  17  is  on  there,  too,  I  believe  ? 

A.  Yes,  tliere  is  the  tug  "Wentworth,"  the  barge 
and  the  "Kern"  and  the  whole  thing.  The  little 
barge,  I  think,  is  there  too.  I  think  the  whole  thing 
is  there.     I  think  that  is  the  little  barge. 

Q.  The  littel  barge  is  in  the  lower  left-hand  corner ; 
just  the  corner  of  the  barge  showing? 

A.  That  is  all;  and  there  is  one  of  her  boats. 
There  is  the  "Wentworth";  there  is  the  "Wash- 
tucna." 

Q.  The"Wentworth"isontheleft? 

A.  Part  of  the  house ;  we  had  her  for  a  tender. 

Photograph  oifered  in  evidence  and  marked  Dam- 
age Exhibit  "B." 

Mr.  REED. — You  don't  know  who  took  them? 

Mr.  WOOD. — Yes,  a  man  by  the  name  of  Spauld- 
ing. 

Q.  What  is  that  photograph? 

A.  That  is  the  same  thing.  You  can  see  the  lash- 
ing plain  there. 
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Photograph  offered  in  evidence  and  marked  Dam- 
age Exhibit  "C."     [501] 

Q.  Mr.  Knudsen,  you  have  mentioned  the  "Went- 
worth";  what  was  she  there  for? 

A.  Well,  she  was  there  to  help  us  place  anchors, 
move  anchors,  give  us  a  pull  if  any  was  required,  to 
get  supplies  and  fuel  for  us. 

Q.  Did  you  use  her  to  pull  you  towards  shore  after 
you  got  floated?        A.  Yes,  sir. 

Q.  What  was  the  "Wentworth"?  Describe  what 
kind  of  a  boat  she  was. 

A.  Well,  she  is  used  for  towing  logs  on  the  river ; 
she  is  a  stern  wheeler. 

Q.  Is  she  one  of  these  ordinary  Willamette- 
Columbia  stern  wheel  river  boats  ? 

A.  That  is  what  she  is,  yes. 

Q.  Could  you  have  done  the  work  there,  Mr.  Knud- 
sen, without  the  "Wentworth"  or  some  boat  like  her? 

A.  No,  had  to  have  a  tug  of  some  kind  and  some- 
times had  two  tugs  there. 

Q.  What  was  the  other  tug? 

A.  The  other  one  was  the  ' '  Sampson. ' '  We  struck 
her  occasionally  and  she  gave  us  a  pull. 

Q.  The  "Sampson"? 

A.  She  was  towing  rock  barges  up  and  down  and 
whenever  we  needed  a  pull  we  stopped  her  to  give  us 
a  pull. 

Q.  I  show  you  Damage  Exliibit "  B. "  That  one  you 
mentioned  having  "Daniel  Kern"  visible  written  on 
the  stern.  In  that  photogTaph  the  stern  appears  to  be 
twisted  and  dropped  down.     I  now  ask  you  whether 
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or  not  that  was  a  fact ;  whether  the  stern  was  dropped 

down? 

A.  Yes;  that  shows  right  in  there;  yes,  it  shows 
plain.  The  [502]  cable  goes  right  on  her  stern 
with  tackle  to  her  main  mast.  Her  stern  now  was 
just  about  ready  to  fall  off  altogether,  when  I 
got  it  where  I  could  see  it,  and  I  didn't  want 
to  lose — well,  several  things;  the  shaft,  for  in- 
stance, and  several  things,  and  also  I  didn't  loiow 
but  the  stern  post  might  be  included  in  that 
loose  part,  so  I  got  a  cable  and  put  it  around 
it  and  put  to  the  main  mast  and  stayed  to  main  mast, 
foremast,  and  down  to  the  stem.  Took  it  to  a  winch 
and  made  it  taut,  made  it  hang  there. 

Q.  You  mean  by  that  slipping  a  cable  underneath 
the  stern ;  the  vessel  was  so  cut  in  two  there  was  dan- 
ger of  losing  the  stern  ? 

A.  That  was  my  view  of  it ;  it  might  have  hung  on, 
but  I  thought  better  to  do  it.  I  took  precautions  so 
wouldn't  lose  it. 

Q.  Can  you  describe  in  a  general  way  the  damage 
that  was  done  to  the  "Kern"? 

A.  Yes;  she  was  cut  in  practically — she  was  cut 
clear  to  her  keelson,  or  to  her  keel,  would  be  the  same 
thing,  you  know,  only  one  is  above  the  other. 

Q'.  On  which  side  ? 

A.  Starboard  side;  just  about  abreast  of  her  truss 
bearing.  Truss  bearing  is  between  the  intermediate 
shaft  and — first  comes  the  crank  shaft,  then  the  in- 
termediate shaft,  then  the  truss  shaft,  then  the  tail 
shaft. 
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Q.  That  in  effect  would  be  on  her  starboard  quar- 
ter, wouldn't  if? 

A.  Be  a  little  forward  of  her  quarter ;  just  about 
the  beginning  of  the  quarter. 

Q.  Being  cut  in  two  like  that,  what  damage  was 
done  to  her  machinery  ?     [503] 

A.  Everything  in  front  of  it  was  carried  away.  I 
forget — some  beams  on  that  side  carried  away  and 
broke  and,  if  I  am  not  mistaken,  a  coupling  was 
broke  and  the  tail  shaft  sprung;  that  was  sprung  bad. 
We  had  an  awful  time  getting  it  straight. 

Q.  In  this  photograph  A,  her  house  and  deck  and 
bulwarks,  bitts  and  everything  seems  to  be  destroyed 
there  ? 

A.  Yes ;  they  was  all  carried  away ;  we  had  to  go  to 
work  and  tear  the  planking  off  the  outside  and  the 
ceiling  inside  quite  a  ways  forward;  tear  the  coal 
bunkers  out  so  we  could  get  a  chance  to  splice  in. 

Q.  You  are  now  talking  of  the  repairs  ? 

A.  Yes,  sir. 

Q.  How  many  days  if  you  remember,  and  if  you 
don't,  say  so,  were  you  engaged  in  raising  her,  do 
you  know  ? 

A.  Well,  no,  I  don't  remember  exactly;  I  couldn't 
tell  you  for  sure. 

Q.  Have  you  any  record  you  could  look  up  and 
find  that  out? 

A.  No,  I  turned  all  the  records  over  to  Mr.  Kern. 
I  think  it  was  something  like  six  weeks,  if  I  ain't 
mistaken.  Practically  speaking,  six  weeks;  might 
have  been  seven. 
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Q.  Well,  we  will  have  to  get  some  record  of  that 
that  will  probably  be  better  than  your  memory. 
Were  you  in  charge  of  the  repairs  afterwards  ? 

A.  I  was,  sir ;  yes,  sir. 

Q.  You  might  state,  after  you  got  the  vessel  raised 
where  you  took  her  for  repairs  and  how  you  got  her 
there. 

A.  Well,  we — I  forget  just  now;  I  don't  remember 
exactly  what  day  it  was,  what  day  of  the  week,  I 
mean ;  but  when  we  left  her  mooring  and  went  as  far 
as  Stella  I  got  off  the  boat  and  took  [504]  a  small 
boat  and  went  into  Stella.  We  passed  Stella.  I 
called  up  Mr.  Kern,  where  shall  I  land  her?  He 
says,  ''Land  at  Willamette  Iron  Works."  So  the 
following  day  we  got  to  Willamette  Iron  Works ;  took 
us  all  that  day,  the  next  day  and  part  of  the  next  day. 

Q.  Before  you  get  too  far  away,  how  did  you  get 
her  from  the  river  to  the  Willamette  Iron  Works  ? 

A.  The  "Wentworth"  hauled  us  up. 

Q.  Hauling  her  between  two  barges  ? 

A.  Yes;  that  photograph  shows  at  Willamette 
Iron  Works. 

Q.  The  ' '  Wentworth ' '  towed  you  to  the  Willamette 
Iron  Works  ?     Then  what  did  you  do  ? 

A.  Had  to  wait  a  few  days  before  we  could  dry- 
dock.  I  think  the  dry  dock  was  occupied,  if  I  ain't 
mistaken;  then  we  had  to — we  kept  the  pumps  go- 
ing meantime  night  and  day  all  the  time.  Then  we 
slacked  away  her  chains,  had  a  tug  stand  by,  and 
pulled  out  the  cradle,  as  I  call  it  you  know,  and 
shoved  her  into  drydock. 
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Q.  Which  drydock  did  you  put  her  on,  the  Oregon 
drydockf        A.  Oregon  drydock,  yes,  sir. 

Q.  Down  near  the  Willamette  Iron  &  Steel  Works  ? 

A.  Yes. 

Q.  And  I  believe  you  said  then  that  you  had  gen- 
eral superintendence  of  the  repairs  afterwards  ? 

A.  Yes,  sir. 

Q'.  Before  towing  her  up  from  Waterford  did  you 
have  to  bulkhead  her  ? 

A.  Oh,  yes ;  we  had  to  bulkhead  her  before  we  could 
get  the  water  out  of  her  hold ;  before  we  could  hold 
it. 

Q.  Where  did  you  put  the  bulkhead?     [505 J 

A.  We  put  the  bulkhead  right  forward  of  the  cut. 

Q.  And  then  you  pumped  the  water  out  forward  of 
the  bulkhead? 

A.  Yes;  and  the  after  part  was  always  full.  Of 
course,  we  had  to  get  the  rocks  out  of  her;  they  had 
a  diver  there,  you  know. 

Q.  Get  the  rock  ballast  out  of  her?        A.  Yes,  sir. 

Q.  And  also  this  dirt  and  silt  that  you  speak  of? 

A.  Well,  we  didn't  get  all  that  out;  we  just  got 
the  rock  out  of  her  enough  to  get  the  bulkhead  down 
and  taking  out,  working  forward;  she  was  full  all  the 
way  aft;  also  used  diver  to  get  canvas  on;  had  to  nail 
canvas  on  to  keep  the  water  out.  The  bulkhead  we 
couldn't  get  tight,  you  know,  down  below. 

Q.  I  don't  know  as  I  asked  you  this.  Where  was 
she  sunk?    How  far  was  it  from  shore,  do  you  know? 

A.  Well,  I  never  measured  it;  I  couldn't  say  for 
sure,  but  she  was  right  straight  in  the  channel;  I  re- 
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member  that.     The  channel  there  is  probably  about 

three  hundred  feet. 

Q.  You  said  across  the  channel;  you  don't  mean 
straight  up  and  down  the  channel;  you  mean  directly 
in  the  channel? 

A.  In  the  channel,  I  mean;  right  across  the  chan- 
nel.    I  don't  know,  I  couldn't  say — 

Q.  Now,  returning  to  the  repairs  that  you  super- 
intended, can  you  describe  in  a  general  way  what 
they  were,  what  they  had  to  do  for  her? 

A.  Yes,  I  guess  I  can. 

Q.  I  wish  you  would. 

A.  The  first  thing  we  had  to  do  was  to  clear  away 
all  the  rubbish,  such  as  rocks  and  all  the  sediment 
in  the  bottom  [506]  of  her;  tear  away  all  the 
broken  wood  and  practically  loosen  her  up.  She  had 
a  twist  in  her,  you  know,  about  a  foot  and  a  half;  her 
stern  was  leaning  to  port  and  her  stem  was  starboard. 
Of  course  the  stem  might  have  been  plumb,  but  never- 
theless her  stern  was  laying  over  a  foot  and  a  half, 
and  I  had  to  put  hydraulic  jacks  on  to  her  so  as  to 
get  her  back  into  line  again.  Well,  we  had  to  loosen 
up  the  fastenings  quite  a  ways  forward. 

Q.  So  you  could  straighten  her? 

A.  Yes;  and  of  course  after  the  fastenings  was 
loosened  up  she  would  come  out  and  we  would  re- 
fasten  again.  Then  we  had  to  break  butts  on  the 
planking  in  the  ceiling,  and  clamps  and  shelves  and 
the  whole  thing,  decks,  and  go  forward  far  enough 
to  allow  a  proper  hold  to  the  old,  you  know. 

Q.  What  sort  of  wood  was  she  made  of? 


538  Charles  P.  Doe  vs, 

(Testimony  of  Theodore  Knudsen.) 

A.  She  was  built  out  of  oak,  white  oak. 

Q.  And  in  repairing  her  did  you  use  oak  in  every 
instance  ? 

A.  No,  we  didn't;  we  used  oak  frames  and  we  used 
fir  for  her  ceiling  and  her  planking. 

Q.  Is  fir  as  good  as  oak  in  building  a  vessel? 

A.  No,  it  isn't  considered  as  good  as  oak. 

Q.  Why  didn't  you  repair  her  with  oak? 

A.  We  couldn't  get  timber  long  enough  to  make 
proper  connections. 

Q.  What  would  be  the  comparison  between  the 
cost  of  white  oak  and  fir? 

A.  Well,  Eastern  white  oak  at  that  time,  I  presume 
was  worth  about  $120.00'  or  $125.00  a  thousand,  and 
fir  probably  worth  about  $20.00  or  $25.00. 

Q.  So  if  you  had  insisted  on  repairing  her  with 
the  same  material  that  she  had  been  built  of,  it  would 
have  cost  you  $125.00  a  [507]  thousand  as  against 
$20.00  a  thousand? 

A.  Yes;  practically  speaking.  Say,  $25.00;  that  is 
allowing  fair. 

Q.  You  spoke  of  loosening  her  up  forward  to 
straighten  her,  and  breaking  butts,  I  think  you  said, 
of  the  ceiling  and  sides.  Were  you  able  to  use  the 
starboard  quarter  and  patch  it  up  again  or  did  you 
rebuild  the  stern  ? 

A.  No,  we  had  to  rebuild  the  whole  thing.  Had  to 
rebuild  the  port  quarter,  you  mean  ? 

Q.  No,  the  starboard  quarter. 

A.  Oh,  that  was  all  gone;  all  smashed  up. 

Q.  And  the  port  quarter  you  entirely  rebuilt;  then 
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you  rebuilt  the  whole  stem  of  the  vessel,  did  you? 

A.  Yes;  built  new  starboard  quarter  and  rebuilt 
the  port  quarter. 

Q.  Do  you  know  about  the  damage  to  the  machin- 
ery and  what  was  done  to  repair  it,  or  does  Mr. 
Honeyman  know  that  only "? 

A.  Well,  I  had  quite  a  little  to  do  with  repairing 
the  hull  and  I  didn't  pay  very  much  attention  to  the 
machinery  with  the  exception  of  getting  the  old  shaft 
out  and  replacing  with  new  one. 

Q.  Well,  I  will  show  that  by  Mr.  Honeyman  in  ad- 
dition, but  tell  as  much  as  you  do  know  about  the 
damage  to  the  machinery  and  the  repairs  made  to  it. 

A.  Well,  of  course,  all  the  piping,  you  know, 
around  there  was  busted  and  broken.  I  think  one 
pump  was  all  gone,  smashed  all  to  pieces,  and  of 
course  in  bending  the  stanchion  her  main  engines 
was  twisted  on  the  foundation  and  had  to  be  lined 
up  again.  As  a  matter  of  fact,  the  whole  thing  had 
to  be  overhauled  all  the  way  through  her,  all  the 
piping.  Her  covering  of  the  piping  was  all  gone  all 
over. 

Q.  You  mean  the  asbestos  covering?    [508] 

A.  Yes ;  also  on  her  boilers ;  they  were  gone.  The 
asbestos,  you  know,  on  it.  You  see  in  getting 
around  her  we  had  to  handle  some  of  that  stuff  kind 
of — you  couldn't  work  with  kid  gloves,  you  know. 

Q.  Was  there  any  silt  or  mud  in  the  machinery 
that  had  to  be  cleaned  out? 

A.  Oh,  yes,  everything  that  mud  could  get  into. 

Q.  It  was  there?        A.  Oh,  yes,  it  was  there. 
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Q.  I  believe  the  "Kern"  before  she  was  wrecked 
had  a  cabin  on  her?        A.  Yes,  sir. 

Q.  Was  that  replaced? 

A.  Well,  you  know  the  after  part  was  not  replaced. 
We  just  repaired  the  part  we  could  fix  up  and  the 
other  part  we  left  out, 

Q,  Mr.  Knudsen,  did  you  know  the  "Kern"  before 
she  was  wrecked  I        A.  Yes,  sir ;  I  did. 

Q.  I  show  you  a  photograph  and  ask  you  if  that 
middle  boat  there  is  the  "Kern"? 

A.  I  can  pick  her  out  for  you.  Yes,  sir,  that  is  the 
"Daniel  Kern." 

Q.  I  notice  in  that  photograph  she  has  a  cabin 
down  all  the  way  aft  ? 

A.  Yes,  and  has  a  house  on  top  there,  too;  and  that 
main  mast  there  was  torn  out,  you  know,  during  the 
wreck  there,  which  was  not  missing  before.  The 
main  mast  was  carried  away  altogether  and  her  fore- 
mast was  a  piece  broke  off. 

Photograph  offered  in  evidence  and  marked  Dam- 
age Exhibit  "D." 

Mr.  REED. — Is  that  photograph  intended  to  con- 
vey the  appearance  of  the  "Kern"  at  the  time  of  this 
accident  1 

Mr.  WOOD.— Before  the  accident.     [509] 

Mr.  REED.— I  mean  before. 

Mr.  CAMPBELL. — Here  is  one  introduced  in  evi- 
dence on  the  original  hearing.  You  can  see  the 
identification,  Libelant's  Exhibit  1  in  the  first  hear- 
ing. 

Q.  I  show  you  Libelant's  Exhibit  1,  Mr.  Knudsen, 
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and  ask  you  to  indicate  how  much  of  that  cabin  was 

replaced  when  you  repaired  the  boat? 

A.  Well,  there  wasn't — how  much  was  lost,  you 
mean! 

Q.  All  right.    How  much  was  not  replaced? 

A.  Well,  now,  she  was  cut  off,  I  think,  about  here, 
about  like  that ;  about  by  the  main  mast.  From  there 
on  after  it  was  gone  and  I  left  it  off;  never  put  it  on 
any  more.  The  rest  of  the  parts  w^ere  fixed  up,  you 
know,  repaired  it.  Put  on  new  bulkheads  where  we 
could  and  repaired  the  old  ones,  etc.  New  windows, 
of  course,  all  over. 

Cross-examination. 
Questions  by  Mr.  REED: 

The  repairs  in  the  way  of  woodwork  consisted  of 
replacing  the  starboard  quarter  and  the  use  of  the 
port  quarter,  repairing  the  port  quarter? 

A.  Yes;  w^e  used  the  port  quarter  all  we  could,  you 
know. 

Q.  And  had  to  replace  the  starboard  quarter  from 
the  main  mast  aft? 

A.  Yes,  we  had  to  go  to  break  the  butts,  splice  in. 

Q.  What  took  out  that  main  mast? 

A.  I  think  the  heft;  the  current  was  so  strong  when 
we  were  laying  right  above  her  that  the  barges  strike 
against  her. 

Q.  Taken  out  when  she  was  on  the  bottom? 

A.  It  was  done  in  the  raising  of  her. 

Q.  Now,  you  mentioned  something  about  the  shaft. 
[510] 

A.  Yes,  her  tail  shaft. 
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Q.  What  happened  to  it? 

A.  When  we  took  it  out  it  was  awful  crooked;  aw- 
ful time  getting  it  out. 

Q.  Is  that  sol        A.  Bent,  yes. 

Q.  Was  there  an  incision  in  the  boat,  in  the 
"Kern"?  She  was  hit  in  the  starboard  quarter 
there,  wasn't  she?        A.  Yes. 

Q.  And  the  bow  of  the  "Elder"  must  have  struck 
then,  or  bent  some  way  the  shaft? 

A.  Well,  she  hit  just  about  by  the  truss  shaft,  and 
if  I  ain  't  mistaken,  the  couphng  was  broke.  You  see, 
two  couplings  from  between  the  truss  shaft  and  the 
intermediate  and  one  between  the  tail  shaft.  I  don't 
know  whether  hit  there,  but  might  have.  She  broke 
the  coupling  and  just  shoved  over.  Something  might 
have  got  between  the  "Elder"  and  the  shaft  and 
shoved  it  plumb  over,  and  we  had  quite  a  time  getting 
it  out. 

Q.  Do  you  know  how  old  the  engines  were? 

A.  No. 

Q.  Do  you  know  how  long  the  "Manzanita"  had 
been  in  commission? 

A.  Not  to  be  sure;  approximately  I  do,  but  not  to 
be  sure. 

Q.  What  was  it,  approximately? 

A.  About  thirty  years,  I  presume;  twenty-six 
years. 

Q.  You  don't  know  whether  the  engines  have  been 
renewed  in  the  "Kern"  or  not,  then.  She  was  in 
the  water  some  time  before  that,  wasn't  she?  You 
don't  know  whether  the  same  engines  or  not? 
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A.  You  mean  renewed  before  the  collision  or  after 
the  collision,  which  ^     [511] 

Q.  Before  this  collision;  before  she  got  into  trouble 
with  the  port  of  Portland  dredge. 

A.  I  don't  know  anything  about  that;  I  couldn't 
tell  you;  I  don't  know,  I  know  she  had  new  boilers, 
but  the  engines  I  don't  know  a  thing  about. 

Q.  How  many  boilers?        A.  Well,  boiler. 

Q.  Just  one  ? 

A.  Well,  I  think  she  had  a  donkey  boiler;  I  don't 
know  for  sure  whether  she  did  or  not.  I  couldn't 
say  for  sure,  but  I  think  she  did. 

Q.  Did  you  use  one  crew  when  the  tide  went  in  and 
one  when  it  went  out,  on  the  work?        A.  Yes,  sir. 

Q.  I  don't  understand  that. 

A.  Well,  what  do  you  mean  you  don't  understand? 

Q.  I  don't  see  why  you  used  two  crews. 

A.  You  wouldn't  expect  a  man  to  work  twenty- 
four  hours  a  day. 

Q.  Oh,  different  shifts,  was  it?  Just  different 
shifts?        A.  Yes. 

Q.  Wasn't  anything  to  do  with  the  particularity  of 
the  work?        A.  Yes,  it  was. 

Q.  Please  explain  again.  I  don't  understand  the 
matter  definitely. 

A.  For  instance,  when  pumping  we  had  men  that 
understood  pumps  and  understood  firing  the  boilers, 
etc.  We  couldn't  put  in  common  laborers  on  that 
class  of  job.  It  requires  quite  a  few  laborers  for  this, 
getting  wood  for  it,  and  seeing  the  chains  were  all 
proper,  taut,  equal  chains  on  them;  see  the  anchors 


544  Charles  P.  Doe  vs. 

(Testimony  of  Theodore  Knudsen.) 
were  out  proper,  and  that  was  one  shift. 

Q.  That  was  the  engineer's  shift?     [^12] 

A.  Yes,  the  next  shift  was  the  crew  that  changed 
the  chains;  that  is,  fleet  them,  they  call  it. 

Q.  Now,  then,  can  you  estimate  how  much  in  the 
way  of  board  measure  you  put  in  in  place  of  oakf 

A.  Absolutely  no,  I  could  not. 

Q.  Really  didn't  amount  to  much,  did  it,  anyway? 

A.  Was  quite  a  bunch. 

Q.  How  much? 

A.  I  coudn't  tell  offhand.  It  is  impossible  to  tell 
you;  it  is  impossible;  I  don't  remember;  a  long  time 
ago. 

Q.  How  long  was  it  ? 

A.  I  don't  know  how  long.  I  guess  about  160-165, 
something  like  that. 

Q.  Then  there  was  a  matter — how  far  would  it  be 
from  the  main  mast  aft? 

A.  Have  to  go  further  than  the  main  mast,  you 
know. 

Q.  Not  far,  though? 

A.  Yes,  have  to  go  forward  abreast  of  the  boiler. 
I  went  forward  with  some  of  them  as  far  as  her  fore 
hatch. 

Q.  Was  more  than  the  quarter  you  worked  on? 

A.  Sure;  the  underwriters  compel  us  to  go  to  get 
proper  butts. 

Q.  I  was  getting  information.  I  know  that  you 
put  in  new  starboard  quarter,  but  if  you  went  clear 
up  as  near  forward  as  that  it  would  make  a  little 
more. 
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A.  Would  have  to  go  forward;  couldn't  butt  her 
square;  that  wouldn't  be  policy;  have  to  seesaw 
fore  and  back. 

Q.  You  don't  know  how  much  it  was? 

A.  How  many  feet  of  lumber? 

Q.  Yes.     [513] 

A.  No,  I  couldn't  tell;  I  guess  the  record  would 
show  that.     I  couldn't  tell  you  offhand;  no. 

Q.  At  that  time  were  you  in  the  regular  employ  of 
the  Columbia  Contract  Company  ?        A.  Yes,  sir. 

Q.  And  as  I  understand  it,  they  put  you  down 
there  at  this  particular  time  to  do  this  work  under 
their  own — without  contracting  it;  they  just  did  it 
through  you  ?        A.  Yes,  sir. 

Q.  There  were  no  bids  taken  or  effort  made  to  con- 
tract it  f 

A.  No,  sir;  not  that  I  know  of.  Of  course,  that  is 
something  I  don't  know  a  thing  about.  I  got  my  or- 
ders to  proceed  and  raise  it,  which  I  did. 

Q.  Before  that  where  had  you  been  employed? 

A.  I  was  at  Astoria  at  the  time  of  the  accident. 

Q.  For  them?        A.  Yes,  sir. 

Redirect  Examination. 

Q.  Mr.  Knudsen,  you  said  just  now  you  were  in  the 
regular  employ  of  the  Columbia  Contract  Company. 
I  don't  know  whether  you  mean  you  were  regularly 
employed  by  them  for  this  job  or  whether  you  were 
one  of  their  regular  employees  year  in  and  year  out  ? 

A.  Well,  sir,  I  went  to  work  for  Mi'.  Kern  in  March 
of  the  same  year.     I  rebuilt  a  boat  they  called  the 
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**  Minnie  Kelton,"  No.  17,  I  think  it  was.  She  was 
a  wreck;  put  a  new  stern  in  her,  part  of  a  new  bow, 
and  previous  to  that  I  had  put  a  new  boiler  in  that 
same  boat,  the  "Daniel  Kern";  and  after  I  got 
through  with  the  "Daniel  Kern"  he  had  another  boat 
he  wanted  repaired.  I  was  called  on  her  and  we  done 
that  job  and  she  was  in  Astoria  at  the  time  of  the 
collision  between  the  "Daniel  Kern"  and  the 
"Elder." 

Q.  When  you  speak  of  being  in  the  regular  employ 
you  mean  you  [514]  were  hired  to  do  different 
repair  jobs  on  different  vessels  of  theirs'?  But,  as  I 
understand  it  you  were  not  one  of  their  regular,  long 
time  employees? 

A.  No,  no,  from  time  to  time. 

Recross-examination. 

Q.  When  was  the  boiler  put  in  the  ' '  Kern ' '  ? 

A.  Well,  I  went  to  work  there  in  March;  were  put 
in  that  spring,  probably  in  April  or  the  first  of  May, 
I  ain't  quite  positive;  something  similar  to  that. 
Quite  a  little  overhauling  she  had  besides  that.  Had 
to  tear  her  house  off  to  get  them  in. 

Q.  What  other  repairs  were  done  at  that  time? 

A.  Just  general  repairs,  you  know. 

Q.  What? 

A.  Well,  I  couldn't  mention  right  now  what  it  was; 
for  instance,  had  to  take  part  of  her  house  out  to  get 
the  boilers  in,  and  had  to  put  a  new  house  again  on 
that  part  we  took  out. 

Q.  Were  they  working  the  engines  then? 
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A.  Oh,  working  them  every  year. 

Q.  At  that  time? 

A.  Oh,  yes,  the  engineers  was  all  there  right  along. 

Q.  I  now  ask  you  if  the  photographs  here  showing 
the  destruction  of  the  house  here  where  your  piliags 
crossed  to  keep  the  scows  from  tipping,  was  that  done 
by  the  collision  or  removed  to  let  the  piles  on? 

A.  No,  that  was  done  in  the  collision,  sir,  because 
you  can  see  there  we  are  about  three  feet,  now,  from 
the  house ;  we  never  got  high  enough  for  that.  From 
there  aft,  you  know,  it  was  just  a  roof,  you  under- 
stand, upper  deck  like  that,  stanchions  all  around. 

Witness  excused.     [515] 

Testimony  of  Daniel  Kern,  for  Libelant  (Recalled). 
DANIEL  KERN,  recalled  on  behalf  of  libelant. 

Direct  Examination. 
Questions  by  Mr.  WOOD: 

Mr.  Kern,  I  hand  you  a  voucher  of  the  Columbia 
Contract  Company,  No.  24,454,  and  ask  you  to  state 
if  that  is  a  voucher  check  of  your  company? 

A.  Yes,  sir. 

Q.  And  what  is  the  bill  attached  to  it? 

A.  The  bill  is  for  material  used  in  the  raising  of 
the  steamer  "Kern." 

Mr.  WOOD. — I  offer  it  in  evidence  and  will  ask  a 
question  or  two  about  it  later. 

Mr.  REED. — I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  not  appearing  on  its  face  as 
having  to  do  with  the  "Kern "and  in  fact  appearing 
on  its  face  as  shipped  to  the  quarry  and  not  anything 
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to  do  with  the  "Kern,"  the  "Kern"  having  been 

testified  to  as  brought  from  the  Columbia  River  to 

the  Willamette  Iron  &  Steel  Company's  Oregon  diy- 

dock. 

Mr.  CAMPBELL.— That  has  to  do  with  the  raising 
of  the  "Kern." 

Mr.  REED. — Just  the  same  I  object  to  it  because 
that  went  to  the  quarry  and  didn't  go  down  there 
and  it  can  be  explained. 

A.  I  can  explain  why  it  went  to  the  quarry,  24,454. 

Q.  Mr.  Kern,  this  voucher  No.  24,454,  is  the  regular 
voucher  number  that  you  use  in  your  system  that  you 
explained  before?        A.  Yes,  sir. 

Q.  Is  that  your  signature  on  the  check? 

A.  Yes,  sir. 

Q.  And  is  that  voucher  in  pajnnent  of  that  bill  r 

A.  Yes,  sir. 

Q.  Which  is  attached  to  it  ?        A.  Yes,  sir.     [516] 

Q.  Now,  you  said  you  would  explain  why  it  went 
to  the  quarry. 

A.  Was  shipped  to  the  quarry  and  taken  by  our 
boats  from  the  quarry  down  to  this  wreck,  where 
they  were  raising  this  boat.  We  sent  lots  of  freight 
down  that  way  and  wasn't  no  charge  made  for  it. 

Offered  in  evidence  and  marked  Damage  Exhibit 
24,454. 

Q.  I  show,  Mr.  Kern,  Columbia  Contract  voucher 
No.  24,640  and  with  it  a  check  bearing  the  same  num- 
ber, and  will  ask  you  to  state  whether  that  is  your 
signature  to  the  check?        A.  Yes,  sir. 

Q.  And  what  the  check  is  for. 
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A.  Check  is  for  labor. 

Q.  In  connection  with  what? 

A.  Raising  the  steamer  **Kem,"  $48.00. 

Offered  in  evidence  and  marked  Damage  Exhibit 
24,640. 

Q.  I  show  you  Columbia  Contract  voucher  24,648 
with  accompanying  check  bearing  the  same  number. 

Mr.  REED. — Just  a  second.  What  was  that  first 
one? 

A.  This  check  is  for  labor. 

Mr.  REED.— What  are  these  items? 

Mr.  WOOD. — These  are  in  numerical  order. 

Q.  I  ask  you  whether  that  is  your  signature  to 
the  check  and  what  that  check  is  for  ? 

A.  That  is  my  signature  and  the  check  is  for  labor, 
raising  the  steamer  *'Kem." 

Offered  in  evidence  and  marked  Damage  Exhibit 
24,648. 

Mr.  REED. — ^Can  I  cross-examine  as  they  go  in? 
[517] 

COMMISSIONER.— I  think  that  is  the  orderly 
way  to  do.  If  you  have  any  question  about  it,  I 
think  you  should  find  out  right  then  and  there. 

Mr.  REED. — Did  you  make  the  annotation  on  the 
check  as  the  check  was  drawn  ? 

A.  There  when  drawn,  yes,  on  all  of  them. 

Q.  I  show  you  a  voucher,  No.  24,654  with  accom- 
panying check  bearing  the  same  number,  and  ask  you 
if  that  is  your  signature  on  that  check  ? 

A.  Yes,  sir. 

Q.  What  was  that  check  for  ? 
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A.  Labor  for  raising  the  steamer  "Kern." 

Q.  Was  the  check  paid  ?        A.  Paid,  yes. 

Mr.  REED.— In  stating  that  it  is  on  the  ''Kern" 
do  you  know  of  your  own  knowledge  ? 

A.  Well,  I  wouldn't  pay  it  if  it  wasn't.  I  wouldn't 
have  wrote  that  on  there  if  it  wasn't  so.  I  made  that 
check. 

Mr.  CAMPBELL.— You  knew  at  that  time? 

A.  I  knew  at  that  time  that  was  correct.  I  don't 
know  who  Tom  Dahl  is  now. 

Q.  I  will  ask  you  a  general  question  covering  all 
these  checks.  Mr.  Kern,  every  one  of  these  checks 
signed  by  you  having  memorandum  on  it  like, ' '  Rais- 
ing Steamer  'Kern,'  "  or  "Repair  Steamer  'Kern,'  " 
that  memorandum  was  put  on  there  by  you  at  the 
time  you  wrote  out  the  check,  was  it  ?        A.  Yes,  sir. 

Q.  And  it  was  put  on  there  because,  as  president 
and  general  manager  of  this  company,  you  had 
knowledge  that  was  what  the  check  was  for? 

A.  Yes,  every  one  of  our  checks  shows  what  it  was 
issued  for.     [518] 

Q.  So  that  although  now  you  cannot  remember  any 
particular  check,  you  can  swear  to  it  that  at  that 
time  you  knew  that  check  was  for  that  purpose  ? 

A.  Yes,  sir. 

Q.  In  other  words,  a  record  of  past  recollection  ? 

Mr.  REED. — How  do  you  know  that  at  the  time 
you  wrote  this  on  there  that  this  man  Dahl  was  work- 
ing on  there  ? 

A.  Well,  he  had  some  evidence  showing  that  he 
was  working  there. 


Columbia  Contract  Company  et  al.  551 

(Testimony  of  Daniel  Kern.) 

Mr.  REED.— What? 

A.  He  had  some  evidence  to  show  that  he  was 
working  there. 

Mr.  REED. — You  don't  know  what  the  evidence 
was? 

A.  Time  check  covering  the  time,  they  kept  the 
time;  Mr.  Knndsen  kept  the  time  on  the  drydock, 
and  Captain  Copeland  kept  it  on  raising  the  boat. 

Mr.  REED. — The  entry  that  was  made  here  was 
made  by  you  after  checking  with  the  payroll  or  time- 
book? 

A.  We  always  check  up  to  figure  up  the  time,  to  see 
it  was  figured  out  correct,  and  if  correct  we  issue 
bank  checks. 

Q.  In  other  words,  these  checks  are  all  written  up 
by  you  when  time  check  is  presented  to  you  ? 

A.  Numbered  by  me. 

Offered  in  evidence  and  marked  Damage  Ex- 
hibit 24,654. 

Q.  I  show  you  a  voucher  No.  24,657  with  accom- 
panying check,  bearing  the  same  number,  and  ask 
you  if  that  is  your  signature  ?        A.  Yes,  sir. 

Q.  And  what  was  the  check  for  ? 

A.  Labor  lifting — raising  the  "Kern"? 

Q.  Was  the  check  paid  ?        A.  Yes,  sir. 

Offered  in  evidence  and  marked  Damage  Exhibit 
24,657.     [519] 

Mr.  REED. — Why  don't  you  take  all  the  labor  and 
time  checks  up  and  offer  them  in  a  bunch? 

Mr.  WOOD. — I  thought  you  wanted  it  done  this 
way.     I  would  be  tickled  to  death  to  do  it  that  way. 
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Mr.  REED. — ^Witness  can  testify  of  his  own  knowl- 
edge to  the  amount. 

Q.  Mr.  Kern,  I  show  you  voucher  24,659  with  ac- 
companying check  and  ask  you  first  if  that  is  your 
signature  to  the  check  and  whether  the  check  was 
paid?        A.  Yes,  sir. 

Q.  Now,  I  call  your  attention  to  a  memorandum  in 
the  left-hand  corner  of  the  check  which  is  ' '  Steamer 
*Kern'  wreck,  $30.00;  watchman  and  deck,"  the 
check  itself  being  for  $75.50,  and  ask  you  what  your 
memorandum  there  means. 

A.  That  watchman  there  at  the  dock;  that  means 
that  there  was  $30.00  that  was  paid  to  him ;  that  was 
for  labor  while  raising  the  boat  and  the  balance  was 
as  watchman  on  the  deck,  it  says. 

Q.  Do  you  mean  there  that  you  don't  claim  the 
total  check  as  part  of  this  collision  damage  or  not  ? 

A.  No;    that    is    all    collision    damage.     That    is 

watchman  and  deck-hand.    We  only  claim  $30.00  for 
wrecking  steamer  "Kern."    He  was  watchman  and 

deck  hand  on  the  boat. 

Q.  In  other  words,  in  that  check,  although  you 
paid  seventy-five  dollars  and  some  cents — 

A.  Only  thirty  of  it  to  be  charged  to  the  wreck. 

Q.  And  is  that  a  sample  of  what  you  did? 

A.  Yes,  sir. 

Q.  In  all  cases  where  you  wrote  a  check  where  part 
of  it  was  chargeable  to  the  wreck  and  part  to  other 
causes  ? 

A.  Yes,  you  will  find  a  number  of  them  like  that. 
[520] 
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Q.  As  you  made  payments  then  from  time  to  time 
you  carefully  segregated  anything  that  was  not 
chargeable  to  this  collision ;  is  that  right  ? 

A.  Yes,  sir. 

Offered  in  evidence  and  marked  Damage  Exhibit 
24,659. 

Q.  Mr.  Kern,  I  hand  you  vouchers  with  accom- 
panying checks  24,658,  24,686,  24,687,  24,688,  24,690, 
24,692,  24,693,  24,694,  24,695,  24,696,  24,697,  24,704, 
24,705,  24,706,  24,707,  24,708,  24,709,  24,710,  24,711, 

24,712  and  24,713  and  will  ask  you  to  please  examine 
them  and  state  whether  those  are  the  repair  checks 

similar  to  those  you  have  previously  described? 

A.  Here  is  check  for  $80.00  and  only  $30.00  of  it 
charged  to  the  wreck. 

Q.  The  same  as  you  described  before?        A.  Yes. 

Q.  Any  other  instance  of  that  careful  segregation 
of  these  charges  ? 

A.  This  man  was  paid  $80.00  and  only  $30.00 
charged  to  that  account. 

Mr.  WOOD. — Now,  I  think  that  we  can  adjourn 
and  get  together  on  these  matters  and  will  be  able 
to  dispose  of  it  promptly. 

Whereupon  proceedings  herein  were  adjourned 
until  to-morrow  morning.     [521] 
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Portland,  Oregon,  Tuesday,  July  18,  1916. 

10  A.  M. 
Testimony  of  Daniel  Kern,  for  Libelant  (Resumed). 
DANIEL  KERN  resumes  the  stand. 

Direct  Examination  Continued. 
Questions  by  Mr.  WOOD : 

Mr.  Kern,  I  show  you  a  list  and  ask  you  what  it  is 
and  whether  it  was  made  up  in  your  presence  ? 

A.  It  is  a  list  of  damage  for  raising  the  steamer 
*'Kern." 

Q.  That  is  just  the  raising  alone,  isn't  it? 

A.  Yes,  sir. 

Q.  Without  taking  into  account  the  repairs'? 

A.  Yes,  sir. 

Q.  Does  that  list  contain  a  correct  statement  of 
the  sums  paid  out  in  raising  the  steamer  "Kern" 
which  you  can  evidence  by  the  vouchers  and  receipted 
bills  ?        A.  Yes,  sir. 

List  offered  in  evidence  and  marked  Damage  Ex- 
hibit ''E." 

Q.  I  now  hand  you  a  bunch  of  vouchers  and  checks 
and  receipted  bills  and  will  ask  you  whether  those 
are  the  vouchers  and  checks  and  receipted  bills  to 
support  this  statement  that  I  have  just  shown  you? 

A.  They  are. 

Q.  This  list?        A.  Yes,  sir. 

COMMISSIONER.— Do  the  numbers  on  these 
vouchers  agree  with  the  numbers  on  the  list  ? 

Mr.  WOOD.— They  do. 

Mr.  REED. — Does  that  comprise  all  of  the  vouch- 
ers for  just  this  one  list? 
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Mr.  WOOD. — I  offer  the  vouchers  and  receipted 
bills  and  checks  in  connection  with  the  list. 

Mr.  REED. — No  objection  will  be  made  to  this  at 
this  time,  [522]  the  right  being  reserved,  as  I 
understand,  to  examine  these  and  make  objections. 

Marked  Damage  Exhibit  *'F." 

Q.  Mr.  Kern,  I  hand  you  a  list  of  damages  in  rais- 
ing the  *'Kern,"  which  has  been  offered  in  evidence, 
and  call  your  attention  to  items  listed,  "Use  of  barge 
'Washtucna,'  capacity  1600'  tons  dead  weight;  use 
of  barge  No.  17,  capacity  1400  tons  dead  weight,  each 
with  two  wrecking  pumps  and  two  steam  boilers,  also 
one  hoisting  engine,  tackle,  block  wires  and  connec- 
tions ;  also  one  scow  barge  from  August  27  to  October 
29,  63  days  at  $100.00,  $6300.00,  and  damage  to 
^Washtucna,'  $750.00,  and  damage  to  No.  17, 
$300.00,"  and  I  will  ask  you  whether  there  are  any 
receipted  bills  or  checks  for  those  three  items  ? 

A.  Not  for  that  amount. 

Mr.  WOOD. — And  those  items,  Mr.  Reed,  I  call 
your  attention  are  put  on  the  list  separate  from  the 
total  checks  and  receipted  bills,  etc.  These  items  we 
will  support  by  testimony  already  in  and  further  tes- 
timony. 

Q.  Now,  I  show  you  another  list  marked  "  'Kern' 
Damages,  Repairs,  not  including  labor, ' '  and  ask  you 
what  that  list  is  ? 

A.  I  think  that  is  a  list  for  supplies  that  went — 
different  items  that  went  into  the  repairs  *of  the 
steamer  *'Kern"  to  the  amount  of  $10,066.42. 
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List  offered  in  evidence  and  marked  Damage  Ex- 
hibit *'G." 

Q.  Now,  I  hand  you  a  bunch  of  vouchers  and  re- 
ceipted bills  and  checks  and  ask  you  whether  these 
are  the  vouchers  and  checks  that  correspond  with 
the  list  I  showed  you  ? 

A.  Yes,  sir ;  those  are  the  vouchers  and  checks  that 
correspond  with  the  list.     [523] 

Q.  The  list  was  made  up  from  the  vouchers  and 
bills  in  your  presence,  was  it  not  I        A.  Yes,  sir. 

Offered  in  evidence  and  marked  Damage  Exhibit 

Mr.  REED. — Subject  to  the  same  objection  in  re- 
gard to  examination  and  objection. 

Mr.  WOOD. — Now,  I  have  here  a  bunch  of  checks 
paid  to  the  laborers  in  repairing  the  "Kern." 

Q.  Mr.  Kern,  did  you  and  Mr.  Campbell  and  I  pre- 
pare a  list  of  these  vouchers  from  the  vouchers  ? 

A.  Yes,  sir. 

Q.  And  check  the  list  over  with  the  vouchers  ? 

A.  Yes,  sir. 

Q.  And  that  list  shows  what  ? 

A.  That  shows  the  list  of  laborers  in  repairing. 

Offered  in  evidence  and  marked  Damage  Exhibit 

Q.  Are  these  the  vouchers  in  connection  with  the 
last  list  ?        A.  Yes,  those  are  the  ones. 

Offered  in  evidence  and  marked  Damage  Exhibit 

Mr.  REED. — Subject  the  same  way  to  objection. 
Q.  These  vouchers  are  what  was  paid  laborers  in 
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repairing  the  ' '  Kern ' '  ? 
A.  Laborers  and  carpenters,  all  labor. 

Cross-examination. 
Questions  by  Mr.  REED : 

Mr.  Kern,  when  did  this  collision  occur? 

A.  Eighteenth  of  August,  1909.     [5U] 

Q.  And  how  long  were  they  raising  her  i 

A.  Well,  I  don 't  remember. 

Q.  What?        A.  I  think  they  were  about — 

Q.  Your  books  show  October  29th,  from  the  27th 
of  August,  about  two  months  ? 

A.  That  is  probably  correct. 

Q.  I  am  not  questioning  that.  Did  they  have  any 
slips  or  accidents  while  they  were  doing  this  f 

A.  I  think  so. 

Q'.  What?        A.  Sure. 

Q.  What  were  they  ? 

A.  Chains  slipping  and  had  to  change  the  gears. 
First  went  down  to  raise  the  boat  and  found  the  lines 
they  had — they  couldn't  raise  the  boat  with  them. 
They  had  to  go  back  and  get  timbers  and  different 
chains  and  rigging  and  one  thing  and  another. 

Q.  Who  took  the  first  down  there  1 

A.  Mr.  Knudsen. 

Q.  And  didn't  he  inspect  it  before  he  went  down? 

A.  Yes,  but  it  is  pretty  hard  to  tell  about  lifting  a 
boat. 

Q.  How  did  he  find  the  second  time? 

A.  He  found  out  the  first  gear  he  took  wouldn't 
work. 

Q.  Couldn't  the  diver  tell? 
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A.  Didn  't  have  any  diver ;  diver  could  do  nothing 
in  that  current  and  depth  of  that  water. 

Q.  Too  deep? 

A.  And  boat  in  a  hole;  the  conditions  surround- 
ing that  collision  and  that  wreck ;  that  took  the  time. 

Ql  What  conditions? 

A.  Current  in  the  river.  This  boat  lay  crosswise 
in  the  river,  [525]  and  the  depth  of  the  water  and 
the  weight  of  the  boat.  You  see  the  same  as  lifting 
a  steel  boat,  built  of  oak.  She  had  several — I  don't 
know — probably  a  hundred  tons  of  stone  in  her  for 
ballast,  and  she  was  full  of  mud ;  had  to  lift  a  good 
many  hundred  tons  in  raising  that  boat.  That  boat 
was  all  oak.  It  was  done  just  as  quick  as  possible. 
They  worked  night  and  day  whenever  the  opportun- 
ity was  right.  Took  advantage  of  the  tides  whether 
it  be  night  or  day. 

Q.  Did  you  change  the  method  of  working  the 
"Kern"  from  the  time  you  started? 

A.  What  is  that? 

Q.  Did  you  change  the  method  of  procedure  after 
you  started?        A.  No,  just  got  stronger  gear. 

Q.  They  went  down,  did  they,  with  the  intention 
of  raising  her  by  floating  her,  chains  imderneath  ? 

A.  Yes. 

Q.  And  carried  that  out  to  the  end  ? 

A.  Yes ;  the  only  way  it  could  be  done,  a  boat  that 
heavy. 

Q.  How  long  a  time  did  the  change  of  chains,  for 
instance,  and  change  of  gear  necessitate  in  the  work  ? 

A.  I  don't  know;  several  days. 
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Q.  More  than  once  ?        A.  Changing  rigging  ? 

Q.  Yes. 

A.  I  don 't  think  we  changed  it  more  than  once ;  we 
had  to  come  up  here  and  get  timbers;  saw  heavier 
timbers  than  we  had ;  different  rigging. 

Q.  Mr.  Knudsen  could  tell  that,  could  he  ? 

A.  Yes,  sir. 

Q.  Was  there  ever  any  photograph?  You  intro- 
duced a  couple  of  [526]  photographs  showing  a 
view  of  the  "Kern"  after  she  was  raised,  shov^ing 

the  point  of  contact   where   she  v^as  cut  by  the 
"Elder." 

A.  We  have  photographs  showing  her  in  drydock ; 
that  is  all. 

Q.  That  is  the  one  directly  astern,  is  it  ? 

A.  No,  not  directly  in  the  stern,  from  the  quarter. 

Q'.  Was  it  taken  inside  the  drydock  so  you  would 
get  a  good  look  at  it  ?        A.  Yes,  sir. 

Q.  Was  it  in  evidence? 

Mr.  CAMPBELL. — That  was  introduced  in  evi- 
dence in  the  original  case. 

Q.  You  have  one  at  home,  have  you?        A.  Yes. 

Q.  A  duplicate? 

A.  I  don't  know  w4i ether  a  duplicate  of  the  one  in 
there. 

Q.  Anyway  suppose  you  bring  it  down  if  you  can. 
I  want  to  get  a  look  at  that  to  check  up  on  the  tim- 
ber. Now,  these  totals  that  aggregate  forty-three 
thousand  dollars,  I  believe,  are  the  raising  and  the  re- 
pairs ? 

Mr.  WOOD. — And  the  demurrage. 
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Mr.  REED. — How  much  is  that  demurrage? 

Mr.  WOOD.— I  couldn't  tell  you  offhand. 

Mr.  CAMPBELL.— $6,750.00. 

Mr.  REED. — That  would  be  about  thirty-five  thou- 
sand and  a  little  over  for  raising  and  repairs. 

Q.  Now,  you  gave  a  sum  approximating  fifteen 
thousand  dollars  for  her  when  she  was  sunk  before  ? 

A.  Oh,  no;  don't  make  any  difference  what  we 
paid ;  when  we  bought  her  she  was  a  wreck.  We  re- 
built her,  put  new  machinery  in  her ;  that  has  noth- 
ing to  do  with  the  value  of  that  boat  at  the  time  she 
was  sunk.     [5^7] 

Q.  She  was  a  wreck  when  you  got  her  ? 

A.  Yes,  sir. 

Q.  For  a  sum  approximating  $lo,500,  wasn't  it? 

A.  I  don 't  remember  what  it  was ;  something,  thir- 
teen thousand  or  fifteen  thousand;  something  over 
thirteen  thousand.     I  don't  remember  what  it  was. 

Q.  Then  you  rebuilt  her?        A.  Yes,  sir. 

Q.  Where  ?        A.  Here  in  Portland. 

Q.  What  did  it  cost  to  rebuild  her  ? 

A.  I  don't  know  now  just  what  it  did  cost. 

Q.  Can  you  learn  what  it  cost  ? 

A.  Probably  can  learn  from  the  books;  I  don't 
know. 

Q.  You  don't  know? 

A.  I  suppose  I  can  find  out. 

Q.  Suppose  you  do  find  out  and  tell  us  what  was 
added  to  that  fifteen  thousand  dollars  when  you  re- 
built her. 

A.  You  are  objecting  to  the  amount  of  these  bills 
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now ;  we  gave  your  company  an  opportunity  to  raise 
this  boat;  they  didn't  do  it.  They  wrote  us  a  letter 
saying  they  disclaimed  any  liability. 

Q.  Who  did  the  rebuilding  of  the  "Manzanita" 
when  she  was  rebuilt  ?        A.  We  did. 

Q.  Here  in  Portland  ?        A.  Yes,  sir. 

Q.  Where,  what  yard?        A.  In  Portland. 

Q.  I  know,  but  down  at  the  Willamette  Iron 
Works?        A.  No. 

Q.  Supple 's  yard? 

A.  No,  no  yard ;  our  own  dock.     [528] 

Q.  She  was  hit  by  the  port  of  Portland's  dredge, 
wasn't  she?        A.  I  don't  know. 

Q.  I  mean,  that  was  the  cause  of  her  being  in  the 
water  when  you  bought  her,  wasn't  it  ? 

A.  I  don't  know. 

Q.  Do  you  know  what  the  damage  consisted  of  at 
that  time,  to  her  ? 

A.  No,  I  don't;  I  was  sick  at  the  time;  in  bed  for 
about  six  months  and  Mr.  Day  done  the  repairing  on 
that  boat. 

Q.  Well,  then,  as  far  as  your  testimony  goes,  that 
boat  cost  you  $13,500? 

A.  No ;  it  cost  a  whole  lot  more  money  than  that. 
We  put  in  two  new  boilers  in  her. 

Q.  How  much  did  they  cost? 

A.  They  cost  several  thousand  dollars;  I  couldn't 
tell  you  offhand. 

Q.  Then  in  answer  to  my  question  as  to  how  much 
money  you  put  in  to  replace  this  boat  you  bought  for 
$13,500,  your  answer  is,  I  don't  know. 
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Mr.  WOOD.— (He  hasn't  said  he  bought  for  $13,- 
500. 

A.  I  haven't  said  anything  about  the  boat  costing 
us  $13,500,  $700.00  or  any  other  amount.  I  didn't 
buy  the  boat  myself.  Mr.  Charles  Adams  down  at 
the  Security  Savings  Bank  bought  that  boat  when 
sold  by  the  Government. 

Q.  The  claimant  in  this  case  is  the  Columbia  Con- 
tract Company,  is  it  ?        A.  I  believe  so. 

Q.  What  is  your  connection  with  it  ? 

A.  I  am  president  and  manager.  At  that  time  that 
transaction  was  going  on  I  was  taken  sick  in  the 
month  of  August  and  I  never  got  out  until  the  month 
of  February.     [529] 

Q.  That  was  in  what  year  ?         A.  1906  and  '07. 

Q.  1906  you  bought  her,  then,  did  you? 

A.  Yes,  sir. 

Q.  The  Columbia  Contract  Company  bought  the 
"Manzanita"? 

A.  1906,  at  the  time  I  was  sick. 

Q.  In  August? 

A.  I  don't  know  whether  in  August  or  what  time. 

Q.  You  have  said,  though,  I  believe — in  order  to  be 
straight,  all  I  want  is  to  be  sure  of  my  ground  so  I 
won't  be  accused  of  misrepresenting — ^you  paid  ap- 
proximately thirteen  thousand  ? 

A.  Yes,  when  she  was  a  wreck. 

Q.  And  you  are  unable  to  state — 

A.  I  don't  know  what  it  has  cost  up  to  the  present 
time. 

Q.  You  are  not  prepared  to  state  what  it  cost  you 
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to  repair  and  fix  her?        A.  Cost  a  lot  of  money. 

Q.  You  are  not  prepared  to  say  ? 

A.  No,  not  prepared  to  say. 

Q.  Nevertheless  you  ask  thirty  thousand  dollars 
for  damage  to  rebuild  now  ? 

A.  All  we  ask  is  the  money  to  make  us  good.  We 
haven 't  charged  nowhere  near  what  we  should  charge 
in  connection  with  that  boat.  The  boat  is  not  what 
she  was  at  the  time  she  was  wrecked  (taking  photo- 
graphs). Here  is  the  boat  at  the  time  she  was 
wrecked  and  here  she  is  now.  Two  thousand  dollar 
cabin  on  there,  never  replaced.  We  are  not  charg- 
ing anything  for  the  difference  between  oak  and  fir 
wood,  either,  for  which  there  should  be  a  difference. 

Q.  You  used  that  boat  entirely  as  a  towboat,  didn't 
you? 

A.  Yes ;  that  is  what  we  use  all  our  boats  for. 

Q.  And  what  value  is  the  cabin  to  you  on  a  tow- 
boat?     [530]         A.  What  value? 

Q.  Yes. 

A.  Well,  for  to  live  in  the  same  as  on  any  other 
boat. 

Q.  You  have  plenty  of  cabin  left  on  her  for  the 
men  that  work  on  her,  haven't  you? 

A.  What? 

Q.  Plenty  of  room  left  in  her  for  cabin? 

A.  Yes ;  but  if  we  want  to  sell  her,  could  sell  to  bet- 
ter advantage  by  having  a  nice  cabin  on  her  that  was 
all  finished  in  mahogany.  The  cabin  was  no  detri- 
ment as  a  towboat. 

Q.  So  you  charge  as  a  loss  then  to  your  company 
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the  destruction  of  a  portion  of  the  cabin? 

A.  We  are  out  that  cabin. 

Q.  On  the  basis  that  when  you  would  go  to  sell 
her  that  would  be  a  loss  to  you  ?        A.  Yes,  sir. 

Q.  What?        A.  That  would  be  a  loss. 

Q.  But  her  efficiency  was  in  no  way  diminished  or 
her  value  diminished  to  the  Columbia  Contract  Com- 
pany by  the  loss  of  that  cabin  aft  ? 

A.  Yes,  it  was ;  it  was  a  valuable  cabin. 

Q.  How  much  was  the  value? 

A.  I  don't  think  we  could  replace  that  cabin  short 
of  two  thousand  dollars. 

Q.  As  a  matter  of  fact,  wasn  't  that  boat  in  more 
efficient  shape  with  the  room  in  the  stern  for  your 
operations  ? 

A.  No ;  we  did  towing  alongside ;  makes  no  differ- 
ence with  that. 

Q.  Did  you  ever  charter  or  lease  her  ? 

A.  No;  busy  with  her  ourselves. 

Q.  Did  you  ever  charter  or  lease  other  towboats? 

A.  Yes,  sir.     [531] 

Q.  The  bitts  are  right  after  the  house  there  on  most 
of  those  boats  ?        A.  Bitts  after  the  house  ? 

Q.  Yes;  don't  these  other  people  that  lease  boats 
or  charter  them  use  them? 

A.  This  boat  had  bitts  after  the  house  there. 

Q'.  I  know;  but  speaking  about  the  loss  of  that 
cabin,  isn  't  it  a  fact  the  boat  is  more  valuable  for  this 
purpose  when  the  boat  has  a  little  room  in  the  stern  ? 

A.  A  little  room? 

Q.  Yes. 
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A.  The  boat  has  plenty  of  room  there  for  handling 
the  lines.  We  are  not  making  any  claim  for  the  loss 
of  the  cabin. 

Q.  Then  you  are  not  making  a  claim  for  the  loss  of 
the  cabin? 

A.  I  say,  we  are  entitled  to  more  money  than  we 
put  in  on  these  claims. 

Mr.  WOOD. — No;  it  goes  to  show  our  good  faith 
in  making  up  these  bills  that  we  didn't  insist  on  the 
last  pound  of  flesh  to  which  we  would  be  entitled. 

A.  This  boat  shows  two  masts;  this  boat  repaired 
has  only  one  mast.  We  didn't  charge  you  for  that 
mast.  This  mast  here  was  broken  off.  That  is  the 
same  mast;  we  just  took  and  trimmed  off  the  stub. 
We  didn't  charge  for  that  mast,  any  of  them  masts. 

Q.  Now,  isn't  it  a  fact  that  when  your  company 
took  this  boat,  the  "Daniel  Kern,"  and  put  her  in 
shape  again  after  the  collision  with  the  ''Elder," 
they  put  her  in  the  shape  that  was  necessary  for  its 
uses? 

A.  Well,  it  wasn't  in  better  shape  than  it  was  be- 
fore, except  one  or  two  instances  where  we  made 
things  a  little  better,  but  we  gave  you  credit  for  it. 
We  didn't  charge  you  more  for  it,  [532]  like  put- 
ting the  electric  light  plant  in.  We  put  some  of  the 
wires  in  conduits  where  they  were  in  mouldings  be- 
fore. We  gave  you  credit  for  the  conduits,  didn't 
charge  you  for  them. 

Q.  If  it  had  been  advisable  to  have  two  masts  on 
her,  would  they  have  been  put  in  by  you  ? 

A.  Yes;  we  didn't  need  them,  but  if  we  were  to  sell 
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that  boat  those  two  masts  would  be  valuable. 

Q.  Isn't  it  more  valuable  now?        A.  No,  sir. 

Q.  In  the  way  she  is  for  the  purposes  than  if  she 
had  been  put  back  again  ?        A.  No,  sir. 

Q.  What  could  she  be  used  for  otherwise  I 

A.  Could  be  used  for  passenger  boat  if  she  had 
this  cabin  on ;  she  is  a  good  passenger  boat. 

Q.  What  was  her  capacity  for  passengers  ? 

A.  For  passengers? 

Q.  Yes. 

A.  Well,  I  suppose  daylight  run  we  would  prob- 
ably get — probably  a  hundred  or  a  hundred  and  fifty 
passengers. 

Q.  In  daylight  run,  yes ;  where,  for  instance  ? 

A.  Lots  of  places  on  the  Sound  where  could  run 
that  boat. 

Q.  Yes,  merely  a  daylight  run. 

A.  She  could  carry,  probably,  forty  passengers  and 
accommodate  them  with  sleeping  quarters. 

Q.  How  far  would  forty  passengers  go  towards 
paying  expenses? 

A.  I  don't  kfiow;  never  was  in  the  passenger  busi- 
ness. 

Q.  That  is  what  I  was  leading  up  to.  There  is 
nothing  more,  Mr.  Wood.     [533] 

Redirect  Examination. 

Q.  Mr.  Kern,  you  referred  to  a  certain  photograph 
here  of  the  **Kern"  after  she  was  repaired.  I  hand 
it  to  you  and  would  like  to  have  it  identified  and  go 
in  evidence.     Is  that  it? 

A.  Yes,  that  is  as  the  boat  looks  after  repairs. 
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Offered  in  evidence,  received  without  objection  and 
marked  Damage  Exhibit  "K." 

Q.  Mr.  Kern,  these  accidents  like  the  slipping  of 
chains,  etc.,  when  you  were  raising  the  "Kern"  that 
you  told  Mr.  Reed  about,  are  not  any  different  from 
the  accidents  that  always  occur  in  salvage  opera- 
tions under  difficulties  of  that  kind,  were  they  ? 

A.  No,  sir. 

Q'.  Were  those  expenses  that  you  incurred  as 
shown  on  the  lists  which  we  introduced  in  evidence, 
necessary  expenditures  on  the  boat  to  raise  the  boat 
and  repair  her?        A.  Yes,  sir. 

Q.  Were  they  reasonable  expenditures  1  Could 
the  work  have  been  done  for  less  ? 

A.  I  don't  think  it  could. 
Questions  by  Mr.  CAMPBELL: 

Q.  In  your  claim  for  $6,750.00  on  account  of  de- 
murrage or  detention  of  the  ' '  Kern, ' '  your  time  runs 
from  August  18th  to  December  31st.  Now,  I  will  ask 
you  if  that  is  all  the  time  that  the  "Kern"  was  out 
of  commission  as  a  result  of  this  accident "? 

A.  No,  sir. 

Q.  When  did  she  come  off  the  drydock  with  respect 
to  the  time  when  you  ceased  claiming  for  her  de- 
murrage ? 

A.  We  didn  't  charge  any  demurrage  after  she  was 
off  the  drydock,  but  she  was  a  long  ways  from  being 
finished. 

Q.  After  she  was  off  the  drydock,  what  further 
repairs  were  put  upon  her  to  complete  the  damage  ? 
[534] 
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A.  They  built  bulwarks  on  her  afterward  and  laid 
deck  and  repaired  the  machinery.  Didn't  get  that 
boat  ready  to  run  until  about  the  first  of  March.  We 
didn't  charge  any  time  for  that  while  that  boat  was 
being  finished  up. 

Q.  So,  as  I  understand,  your  claim  is  based  upon 
the  period  you  were  out  of  the  use  of  that  vessel  dur- 
ing the  raising  and  drydocking  ?        A.  Yes,  sir. 

COMMISSIONER.— Do  you  know  what  it  cost  to 
construct  a  boat  like  the  *'Kern"? 

A.  Oh,  that  boat  would  cost,  I  expect,  about  $125,- 
000.  She  was  built  of  oak,  was  oak  boat  throughout ; 
oak  and  teakwood. 

Mr.  REED.— When  would  that  be  ?  When  do  you 
figure  that  construction,  now  or  then? 

A.  Then ;  cost  you  a  whole  lot  more  now. 

Mr.  REED. — A  good  deal  more  now.  Was  it  any 
more  valuable  to  you  by  being  constructed  of  oak  and 
teak? 

A.  Sure ;  would  last  a  whole  lot  longer ;  the  life  of 
the  boat.     No  limit  to  it,  better  than  steel. 

Mr.  WOOD.— Was  built  of  Eastern  white  oak, 
wasn't  she?        A.  Yes,  sir. 

Witness  excused. 

Whereupon  proceedings  herein  were  adjourned 
until  to-morrow.     [535] 

Portland,  Oregon,  Wednesday,  July  19, 1916. 

2  P.  M. 
Mr.  REED. — I  will  object,  not  to  the  form  of  the 
account  as  shown  but  to  the  substance  of  the  evidence 
on  the  ground  that  it  is  incompetent,  irrelevant  and 


Columbia  Contract  Company/  et  al.  569 

(Testimony  of  Daniel  Kern.) 

immaterial,  inasmuch  as  the  question  is  of  damage 
to  the  **Kem"  at  the  time  of  collision,  and  the  evi- 
dence produced  in  the  checks,  vouchers  and  accounts 
are  based  only  on  the  cost  of  raising  and  repairs,  not 
in  connection  with  the  value  of  the  boatat  the  time 
of  the  collision,  the  evidence  being  that  she  cost  thir- 
teen thousand  dollars  and  had  one  boiler  added.  And 
also  to  the  evidence  in  the  account  on  the  per  diem 
for  loss  of  time  named  as  demurrage  on  the  ground 
that  sufficient  showing  has  not  been  made  to  support 
the  written  claim  of  $50.00  a  day  for  the  need  or  use 
of  the  boat  during  that  time. 

I  have  a  couple  of  questions  I  would  like  to  ask. 

Mr.  CAMPBELL. — Are  those  all  your  objections'? 

Mr.  REED. — I  have  no  objection  to  the  specific 
evidence. 

Mr.  CAMPBELL. — Does  that  complete  the  objec- 
tion'? 

Mr.  REED. — That  completes  objections  to  the 
offer  of  written  testimony  made;  the  lists  and 
vouchers  and  accounts. 

I  would  like  to  have  Mr.  Kem  recalled  for  further 
cross-examination.     [536] 

Testimony  of  Dajiiel  Kern,  for  Libelant  (Recalled — 
Cross-examination) . 

DANIEL  KERN,  recalled  for  further  cross-ex- 
amination. 
Questions  by  Mr.  REED. 

The  Columbia  Contract  Company  at  the  end  of  the 
year  has  a  balance  sheet,  I  presume,  or  list  of  assets 
and  liabilities?        A.  Yes,  sir. 
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Q.  Do  you  know  what  the  "Kern"  stood  on  your 
books  in  value  on  the  31st  day  of  December,  1908,  the 
year  previous?        A.  I  do  not. 

Q.  Can  you  ascertain  it  ?        A.  I  think  so. 

Q.  Will  you  bring  your  original  record  to  show 
what  she  was  entered  in  your  books  at  that  time? 

A.  Well,  if  I  can  find  it,  I  will. 

Mr.  CAMPBELL.— May  we  ask  upon  what 
ground  that  is  material  ?    What  is  your  theory  % 

Mr.  REED. — The  theory  is  this:  The  question  of 
damage  is  damage  to  the  "Kern,"  and  it  may  be  the 
cost  of  what  was  done  by  the  libelant  adds  up  such 
a  figure,  but  it  may  not  be  damage  to  the  "Kern"; 
there  might  have  been  a  great  many  things  happen 
we  know  nothing  about  that  would  have  enlarged 
these  figures  very  greatly. 

Mr.  CAMPBELL. — You  can't  prove  that  by  prov- 
ing the  book  value  of  this  boat  in  1908.  You  have  to 
prove  that  by  cross-examination  of  these  witnesses, 
or  independent  testimony  showing  there  were  other 
damages  included  in  this  bill. 

Mr.  REED. — We  can  lead  up  to  that ;  that  is  what 
I  want  to  show.  I  merely  want  to  show  my  good 
faith. 

Mr.  CAMPBELL. — We  are  not  questioning  your 
good  faith;  questioning  the  materiality  of  a  demand 
upon  us  to  bring  the  [53i7]  books  to  show  the  book 
value  of  this  vessel  in  1908.  Our  rights  are  simply 
these :  We  had  a  right  to  have  that  ship  repaired,  the 
damage  done  by  the  collision  repaired  so  as  to  restore 
the  ship  in  as  good  a  condition  as  she  was  before  the 
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collision;  that  is  what  we  are  attempting  to  prove. 
Now,  in  addition  to  that  we  are  entitled  to  compen- 
sation for  the  time  that  was  lost  by  being  deprived 
of  the  use  of  the  vessel  during  the  time  laid  up.  Now, 
on  these  two  questions,  how  can  you  represent  to  the 
Commissioner  that  the  evidence  of  book  value  in  1908 
is  material  or  pertinent? 

Mr.  REED. — Because  I  presume  they  didn't  have 
any  book  value  at  June  30,  1909.  If  they  had  that 
I  would  prefer  to  have  it. 

Mr.  CAMPBELL. — That  is  an  evasive  answer. 

Mr.  WOOD. — Suppose  they  had  a  book  value  of 
ten  dollars.     It  wouldn't  have  any  value  at  all. 

Mr.  REED. — Would  certainly  enlighten  the  Com- 
missioner as  to  what  he  thinks  about  it. 

Mr.  WOOD. — I  don't  think  so.  It  is  a  well-known 
fact  many  corporations  carry  property  at  a  value  of 
ten  dollars  when  it  is  really  worth  fifty  thousand. 

Mr.  CAMPBELL. — How  can  the  value  of  the  ves- 
sel be  material  to  this  inquiry? 

Mr.  REED. — Because  I  don't  believe  as  a  matter 
of  law  that  any  unlimited  amount  can  be  recovered. 

COMMISSIONER,— Don't  you  think  they  had  a 
right  to  raise  this  boat  and  repair  it,  Mr.  Reed  ? 

Mr.  REED. — They  did,  yes;  had  a  right  to  raise 
and  repair  it. 

COMMISSIONER.— The  question  here,  it  seems 
to  me,  is  [533]  whether  or  not  those  repairs  were 
necessary.  Were  they  made?  If  they  were  not,  of 
course,  that  has  to  be  shown. 

Mr.   REED. — If  they   were  not,  then  a  certain 
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amount  of  that  would  not  be  allowed. 

COMMISSIONER.— That  is  true;  but  I  take  it 
you  want  to  show  that  either  by  cross-examination 
and  questions  on  these  vouchers,  this  evidence,  or  else 
would  have  to  show  it  by  some  affirmative  proof. 
That  would  be  my  judgment.  I  shall  not  exclude  the 
testimony  if  you  want  to  put  it  in,  because  it  will 
all  come  up  on  the  question  of  exceptions  to  the  re- 
port, anyway ;  and  if  you  want  to  put  the  testimony 
in  you  will  have  that  privilege,  of  course,  because  that 
is  simply  my  opinion  and  the  Court  or  judge  may 
take  a  different  view  of  it. 

Mr.  WOOD. — Well,  we  have  received  notice  to 
produce  them ;  you  say  you  will  admit  it ,  so  if  we  can 
find  it  we  will  produce  it.  We  will  have  to  go  to  the 
quarr}'^,  I  suppose,  for  it ;  it  may  take  a  day  or  two  in 
time. 

COMMISSIONER.— That  is  all  you  want,  Mr. 
Reed ;  just  the  figures  that  appear  on  their  books  ? 

Mr.  REED.— Yes. 

COMMISSIONER.— Then  you  con  do  that  by  stip- 
ulation, I  suppose,  if  you  can't  do  it  any  other  way. 

Mr.  REED. — Easy  enough  to  do  it ;  put  it  in  next 
week  or  as  soon  as  he  gets  it.  A  delay  of  a  day  or 
two  doesn't  make  any  difference  to  me. 

Q.  Now,  Mr.  Kern,  speaking  of  the  repairs  on  the 
starboard  side  of  the  boat  forward  of  the  point  of 
contact,  do  you  know  yourself  how  much  new  fir,  new 
timber,  was  introduced  into  the  side  of  the  boat  ? 

A.  No,  sir;  can  tell  by  looking  at  the  bills.  That 
is  the     [539]     only  way  I  could  teU. 
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Q.  I  don't  mean  the  thousand  feet.  I  mean  the 
distance,  the  number  of  feet  renewed. 

A.  No;  we  had  to  go  up  quite  a  ways  in  that  ceil- 
ing and  outside  planking;  would  have  to  go  quite 
a  ways  forward  in  order  to  get  the  planking — in 
order  to  strengthen  the  boat. 

Q.  Mr.  Kern,  this  boat  was  used  exclusively  by  the 
Columbia  Contract  Company  in  towing  rock  barges, 
was  it  not?        A.  Yes,  sir. 

Q.  And  its  use  was  the  same  as  that  of  the  Samp- 
son and  the  other  towboats?        A.  Yes,  sir. 

Q.  Well,  in  putting  the  value  that  you  put  on  this 
boat  in  your  direct  testimony,  was  that  value  placed 
in  connection  with  the  use  of  the  boat  or  the  cost  of 
the  boat?        A.  I  didn't  put  any  value  on  it. 

Q.  You  didn't  put  any  value  on  it? 

A.  No;  I  said — I  just  told  you  what  the  boat  cost 
when  we  bought  her.  That  didn't  represent  the 
value  of  the  boat,  that  statement  that  I  made.  And 
another  thing,  you  asked  us  to  produce  the  books 
what  that  boat  stood  us  in  1908.  That  is  nothing  to 
go  by  as  to  what  the  boat  was  worth  at  the  time  she 
was  sunk,  because  in  the  spring  of  1909  we  put  these 
new  boilers  in  the  boat. 

Q.  Do  you  remember  what  that  cost  was? 

A.  New  boilers? 

Q.  Yes. 

A.  No,  I  couldn't  tell  you,  but  we  had  to  do  a  lot 
of  other  work  besides  putting  the  boilers  in. 

Q.  The  boilers  were  put  in  because  the  old  ones 
were  worn  out?     [540]        A.  What  is  that? 
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Q.  The  new  boilers  were  put  in  because  the  old 
ones  were  worn  out  ? 

A.  Not  particularly  worn  out,  because  we  are  us- 
ing that  boiler  ever  since;  but  we  didn't  get — the 
steam  was  not  sufficient,  and  1908  would  not  repre- 
sent this  boat  at  the  time  she  was  sunk.  You  ask  us 
to  produce  what  has  stood  on  our  books  in  1908. 
That  would  not  represent  what  that  boat  had  cost  us 
when  that  boat  was  sunk.  It  was  in  the  spring  of 
1909  that  we  put  those  boilers  in,  just  three  or  four 
months  before  she  was  sunk,  just  a  few  months. 

Q.  At  the  time  she  was  purchased  she  had  been 
raised  by  the  government,  hadn't  she"? 

A.  She  was  a  wreck  when  we  bought  her. 

Q.  But  she  had  not  been  repaired?        A.  No. 

Q.  This  repair  work  was  done  by  yourself? 

A.  Yes. 

Q.  Do  you  know  what  it  cost? 

A.  No,  sir;  I  didn't  do  the  repairing.  I  was  sick 
at  the  time. 

Redirect  Examination. 
Questions  by  Mr.  WOOD. 

Mr.  Kern,  if  you  had  had  the  ''Kern"  the  re- 
mainder of  that  year  and  she  had  not  been  sunk, 
would  you  have  continued  to  use  her  in  your  busi- 
ness?       A.  Yes,  sir. 

Q.  Is  there  anything  included  in  this  list  of  dam- 
age which  we  have  submitted  here,  in  the  way  of 
repairs  which  were  not  necessitated  by  this  collision? 

A.  No,  sir;  in  fact,  we  didn't  put  the  boat  in  as 
good  a  shape  as  she  was.     We  substituted  fir  for  oak 
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and  we  substituted  [541]  galvanized  iron  for  cop- 
per; and  that  boat  was  all  fastened  with  copper  bolts 
and  copper  spikes  when  we  bought  her  from  the 
Government,  and  we  didn't  put  any  of  that  back  in 
the  repairs. 

Q.  Were  all  of  these  bills  and  checks  and  vouchers 
actually  paid"?        A.  Yes,  sir. 

Q.  Were  the  barges  "Washtucna"  and  barge  No. 
17  repaired  as  to  the  damages  which  were  done 
through  cutting  these  holes  in  their  sides  and  decks, 
etc.?        A.  Yes,  they  were  repaired. 

Q.  Is  the  cost  of  these  repairs  included  in  these 
bills?        A.  No,  sir. 

Witness  excused.     [542] 

Testimony  of  Theodore  Knudsen,  for  Libelant 
(Recalled). 

THEODORE  KNUDSEN,  recalled  by  the  libelant. 

Direct  Examination. 
Questions  by  Mr.  WOOD. 

Mr.  Knudsen,  in  your  judgment  as  a  shipbuilder, 
what  would  it  have  cost  in  1909  to  have  dupUcated 
the  "Kern"? 

Mr.  REED. — I  now  raise  an  objection  to  that.  I 
make  this  objection:  The  matter  of  the  cost  of  the 
duplication  of  the  "Kern"  is  incompetent  and  imma- 
terial to  show  what  the  condition  of  the  "Kern"  was 
at  the  time  of  the  collision,  and  is  not  available  to 
show  the  worth  or  value  of  the  "Kern"  at  the  time 
of  the  collision. 

Mr.  WOOD.— I  am  perfectly  willing  to  withdraw 
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the  question  providing  Mr.  Reed  is  willing  to  have 
stricken  out  all  his — testimony  about  the  cost  of  the 
"Kern,"  this  thirteen  thousand  dollars  that  he  talked 
about  as  the  cost  of  the  wrecked  hull.  Now,  if  he 
wants  to  go  into  that  phase  of  the  subject  I  am  per- 
fectly willing  to  meet  him  on  it  and  show  what  it 
costs  to  build  a  boat  like  the  "Kern." 

COMMISSIONER.— The  testimony  will  go  in 
under  the  objection. 

A.  Well,  to  build  a  boat  of  that  class,  of  that  mate- 
rial and  machinery  and  equipment,  I  think  about 
$150,000  at  that  time. 

Q.  What  can  you  say  from  your  judgment  as  a 
wrecker,  as  to  whether  this  sum  of  seventeen  thou- 
sand nine  hundred  odd  dollars  that  we  claim  here 
as  expended  in  the  raising  of  the  "Kern"  was  the 
reasonable  sum  for  that  work  ? 

A.  Very  reasonable,  yes;  in  my  estimation  it  was 
reasonable.  I  performed  the  work  myself  and  I 
know  it  was  reasonable.     [543] 

Q.  Now,  again,  in  your  judgment  as  a  ship  re- 
pairer, what  do  you  say  as  to  whether  this  sum  of 
nineteen  thousand  odd  dollars  that  we  claim  for  the 
repairs  of  the  "Kern"  was  a  reasonable  amount  to 
do  that  work  ? 

A.  It  was;  it  was  done  as  economically  as  it  pos- 
sibly could  be  done. 

Q.  Was  she  restored  to  as  good  condition  as  she 
was  before  the  accident?        A.  Not  as  complete;  no. 

Q.  I  think  you  have  already  testified  about  her 
cabin  not  being  placed  back;  what  about  her  main 
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mast?    Was  that  put  back? 

A.  Well,  the  main  mast;  no,  it  was  not. 

Q.  Did  you  testify  about  fir  being  used  in  large 
part  instead  of  oak  ?    Did  you  testify  to  that  ? 

A.  I  don't  know  whether  I  did  or  not. 

Q.  Was  that  the  fact?        A.  Yes,  it  was. 

Q.  Can  you  tell  in  a  general  way  what  the  outfit 
was  on  the  barges,  the  wrecking  outfit,  how  they 
were  fitted  up? 

A.  Why,  were  fitted  out  with  chains  and  cables, 
long  timbers  and  short  timbers;  we  had,  I  think,  it 
was  four  pumps. 

Q.  What  kind  of  pumps? 

A.  We  had  one  centrifugal — two  centrifugals  and 
two — I  think  Westinghouse,  if  I  ain't  mistaken, 
pumps. 

Q.  Were  they  for  pumping  water  out  of  the  barges 
when  you  wanted  to  lift? 

A.  Yes,  sir.  And  we  had  two  boilers  and  two 
donkeys,  two  hoists. 

Q.  Donkey-engines? 

A.  Yes;  we  had  nine  or  ten  anchors.  I  ain't  quite 
positive;  I  think  it  was  nine  or  ten  anchors  with 
chains  and  cables,  equipment;  also  various  small  mat- 
ters that  I  couldn't  place,  such  as  screws,  etc.     [544] 

Q.  You  had  charge  of  the  repairs  of  the  "Kem"; 
about  when  were  they  completed;  about  what  time 
of  the  year? 

A.  Well,  I  left  the  Columbia  Contract  Company  on 
the  first  day — the  last  day  of  the  year  1909,  but  they 
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were  not  anywhere  near  complete  then. 

Q.  At  the  end  of  1900? 

A.  Yes;  the  last  day  of  the  year. 

Q.  Up  to  that  time  how  had  the  work  progressed *? 

A.  As  rapidly  as  possible. 

Q.  Do  you  happen  to  know  after  you  left  their 
employ  when  it  was  completed? 

A.  Well,  I  was  around  there  occasionally  and  I 
think  she  was  done,  is  my  best  recollection,  some  time 
in  March. 

Q.  Of  1910i«        A.  1910,  the  following  spring,  yes. 

Q.  When  she  came  off  the  drydock  finally  the  last 
time,  was  she  completed  then? 

A.  That  was  in  the  spring  ? 

Q.  No;  I  thought  she  came  off  the  drydock  in  the 
late  fall?        A.  Was  on  drydock  four  times. 

Q.  What  I  mean  was,  when  she  came  off  the  dry- 
dock  in  the  late  fall,  was  she  completed  then? 

A.  No,  sir. 

Q.  What  work  was  done  on  her  after  that? 

A.  Well,  the  engine  work  was  all  done  after  that, 
the  piping,  etc.,  laying  the  deck  and  building  the  bul- 
warks, putting  wearing  strakes  around. 

Q.  You  have  already  described  the  damage  that 
was  done  to  these  two  barges  in  this  raising  opera- 
tion. If  you  can,  I  wish  you  would  estimate  that 
damage  in  dollars.     [545] 

A.  Well,  of  course  I  would  say  seven  or  eight  hun- 
dred dollars  apiece,  by  judgment,  at  the  least  calcu- 
lation. If  you  figure  the  strain  them  barges  had  it 
would  be  more  than  that. 
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Q.  I  notice  on  the  claim  here  we  claim  $750,00  dam- 
age to  the  '' Washtucna"  and  $300.00  to  the  barge  17. 
What  do  you  say  as  to  whether  or  not  that  is  a  rea- 
sonable amount? 

A.  That  is  not  enough;  very  reasonable;  was  not 
enough. 

Cross-examination. 
Questions  by  Mr.  REED: 

Mr.  Knudsen,  what  do  you  say  about  $150,000  and 
the  "Kern"  at  the  time?  That  she  was  worth  that 
or  it  cost  that  much  to  make  her? 

A.  To  build  new ;  yes,  sir. 

Q.  She  was  used  as  a  towboat;  and  what  is  a  tow- 
boat  like  that  worth? 

A.  I  am  not  speaking  about  a  towboat;  I  am  speak- 
ing about  a  particular  boat,  the  ** Daniel  Kern." 

Q.  Did  you  ever  see  the  '' Sampson"  t 

A.  I  have,  sir. 

Q.  She  does  all  the  work  that  the  **Kem"  did, 
doesn't  she?        A.  I  presume  she  could. 

Q.  She  does  more  because  she  is  a  bar  boatt 

A.  Yes,  they  are  both  sea-going  boats. 

Q.  I  know  both,  but  the  "Sampson"  particularly 
is  a  bar  tug,  isn't  she? 

Mr.  CAMPBELL.— What  do  you  mean  by  bar  tugf 

Mr.  REED. — One  that  can  be  used  for  towing  on 
the  bar. 

A.  Yes,  I  guess  both  could  be  used  for  towing  on 
the  bar. 

Q.  Could  you  have  used  the  "Kern"  at  the  time 
of  this  accident  for  bar  work? 
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A.  I  guess  you  could.     [546] 

Q.  Could  you  have? 

A.  If  you  had  to  use,  wouldn't  be  as  handy  as 
others,  but  could  be  used. 

Q.  Could,  but  nobody  would  use  her? 

A.  Wasn't  any  occasion  to  use  her. 

Q.  The  other  boats  were  leased  out  for  bar  work, 
weren't  they — the  "Sampson"  and  others? 

A.  I  don't  know  a  thing  about  it. 

Q.  Do  you  know  what  the  value  of  the  "Samp- 
son" was  at  that  time?        A.  Not  in  particular. 

Q.  Couldn't  teU?        A.  Oh,  I  could  by  looking. 
'  Q.  How  could  you  tell  how  much  this  boat  would 
be  worth  and  not  how  much  the  "Sampson"  would 
be  worth? 

A.  Could  tell  how  much  the  "Sampson"  would  be 
worth  by  figuring  up. 

Q.  Did  you  ever  figure  up  what  this  boat  was 
worth?        A.  Approximately  so,  yes. 

Q.  When  did  you  figure?        A.  A  long  time  ago. 

Q.  When? 

A.  When  was  working  on  her,  in  estimating  her 
condition,  giving  an  opinion. 

Q.  How  much  it  would  cost  to  make  her,  figure  the 
cost  price,  did  you? 

A.  Estimated  the  condition,  yes,  sir.  Always  do 
when  working  on  boats,  figure  what  the  boat  is  worth. 

Q.  You  say  the  item  of  nineteen  thousand  dollars 
for  repairs  was  properly  applicable;  did  you  do  the 
repairs?        A.  Yes,  sir.     [547] 

Q.  I  thought  you  quit  before  it  was  done? 
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A.  I  was  up  to  the  first  of  the  year,  sir. 

Q.  What  proportion  of  that  had  been  done  at  that 
time  1 

A.  Oh,  probably  about  eighty  per  cent  of  it. 

Q.  Eighty  per  cent  of  it^ 

A.  Yes,  sir;  seventy-five  or  eighty,  some  place  in 
there. 

Q.  What  proportion  was  finished  at  the  time  of 
your  severing  your  connection  with  it  ? 

A.  About  seventy-five  per  cent. 

Q.  I  mean,  what  particular  work  had  been  fin- 
ished? 

A.  Wasn't  any  particular  work  finished  at  all. 

Q.  Wasn't  anything  finished?        A.  No,  sir. 

Q.  If  nothing  was  finished,  how  can  you  state 
about  the  character  of  repairs  and  all  that  sort  of 
thing!        A.  I  formed  an  opinion  of  those  things. 

Q.  What? 

A.  What  I  seen;  I  was  there. 

Q.  Yes,  but  if  nothing  was  finished  and  you  quit 
before  it  was  finished,  you  didn't  see  it,  did  you? 

A.  Certainly  did  see  it. 

Q.  Was  it  finished  then? 

A.  I  was  there  after  it  was  finished;  I  was  down 
there  once  in  a  while,  yes. 

Q.  Once  in  a  while,  but  you  had  no  connection  with 
it?        A.  No,  sir. 

Q.  So  when  you  testified  to  this  total  amount  it 
was  from  what  some  one  told  you?        A.  No,  sir. 

Q.  What  was  it  from? 
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A.  Because  I  had  an  idea  what  that  work  cost 
when  I  quit  there.     [548] 

Q.  Just  an  ideal 

A.  Yes,  sir,  a  pretty  close  idea  too. 

Q.  With  regard  to  the  harges,  the  tug  "Wash- 
tucna,"  in  what  did  the  damage  consist? 

A.  Why,  consist  of  cutting  into  her  deck  and  cut- 
ting into  gunwales,  breaking  her  rails,  cutting  these 
stanchions,  cutting  into  her  frames,  ceiling  and 
planking;  cutting  into  her  ceiling,  fitting  cables 
around  her  keelson. 

Q.  Well,  now,  how  many  valves  or  holes  did  you 
cut  in  the  sides'?        A.  I  told  you  I  cut  one. 

Q.  And  how  large  was  it? 

A.  About  one  foot  square,  approximately  a  foot; 
might  be  a  little  larger. 

Q.  And  I  suppose  you  threw  her  over  to  get  that 
below  the  water-line  ?        A.  Yes,  sir. 

Q.  And  then  you  slid  a  sliding  cover  over  that  to 
keep  the  water  out  when  you  pumped  her  out  ? 

A.  Yes,  sir. 

Q.  And  you  put  two  holes  through  the  keelson,  did 
you?  And  then  you  made  the  ropes  or  chains  that 
went  through  the  deck  down  to  the  keelson,  fast  in 
the  keelson,  did  you?        A.  I  did. 

Q.  How  many  other  places  was  the  keelson  cut? 

A.  That  is  the  only  place  the  keelson  was  cut,  two 
places. 

Q.  What  planking  was  destroyed  on  her? 

A.  Why,  the  gunwale  plank;  the  sheer  plank  was 
destroyed  in  certain  places. 
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Q.  How  far?        A.  I  don't  know.     [549] 

Q.  Ten  feef? 

A.  Yes;  you  can't  get  planking  ten  feet;  has  to 
be  twelve  or  sixteen  feet. 

Q.  One  hundred  feef?        A.  Forty  feet. 

Q.  The  ceiling  is  what  you  refer  to  as  deck*? 

A.  No,  ceiling  is  not  deck. 

Q.  When  you  say  ceiling  is  that  the  side  of  the 
boat*?        A.  The  side  of  the  boat  inside. 

Q.  That  is  where  you  cut  through  one  hole? 

A.  Yes,  but  cut  inside  and  out,  both. 

Q.  You  say  frames?        A.  Yes,  sir. 

Q.  What  frames? 

A.  Why,  planks,  planking.  This  planking  which 
forms  what  is  the  ceiling;  in  other  words,  ribs. 

Q.  What  did  you  do  to  that? 

A.  Cut  a  hole  through  that  to  get  my  opening 
through. 

Q.  Did  you  cut  a  one-foot  hole  through  them? 

A.  Not  one  foot;  I  cut  part  of  it  out. 

Q.  Did  it  weaken  it  any?        A.  It  certainly  did. 

Q.  I  don't  understand  that;  you  cut  a  one-foot 
hole?        A.  Yes,  sir. 

Q.  And  you  went  through  the  frame  to  make  that 
hole? 

A.  The  frames  isn't  twelve  inches  apart,  you 
know. 

Q.  They  are  not?        A.  No. 

Q.  You  had  to  take  out  one  of  them? 

A.  Yes;  had  to  take  a  part  of  it. 

Q.  What  stanchions  were  destroyed? 
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A.  The  only  stanchions  is  what  goes  from  the  cov- 
ering board  up ;  [550]  they  were  cut  by  cables  and 
broken  off. 

Q.  And  rail  is  what  you  described  before,  is  it,  or 
is  that  additional  ? 

A.  No,  the  rail  is  the  part  that  goes  on  top  of  the 
stanchions;  the  wires  cut  right  through  the  rails, 
stringers  and  all. 

Q.  That  is  where  these  big  logs  went  across  ? 

A.  Yes,  sir. 

Q.  These  gunwales,  too? 

A.  No,  the  gunwale  is  below;  the  gunwale  is  the 
covering  board  and  the  shear  strake  is  the  gunwale. 

Q.  That  is  all  covered  by  that  same  length  of,  say, 
forty  feet  where  these  big  piling,  boards,  whatever 
you  call  them,  went  across  there?        A.  Yes,  sir. 

Q.  Then  you  cut  the  decks  ?        A.  Yes,  sir. 

Q.  How  big  a  place  in  the  deck  ? 

A.  So  a  man  could  get  his  hand  around  there  and 
pick  up  the  pieces ;  pick  up  the  cables ;  pass  the  cables 
around  ? 

Q.  Pass  the  cables  up  through  ?        A.  Yes,  sir. 

Q.  That  charge  in  here  is  $750.00?        A.  Yes,  sir. 

Q.  And  your  estimate  is  that  cutting  that  hole  in 
there  a  foot  square  and  laying  the  piling  across  de- 
stroyed, say,  forty  feet  of  the  rail  and  gunwale  and 
whatever  it  may  be  there,  and  the  hole  in  the  keelson 
and  the  holes  in  the  deck  amounted  to  $750.00  ? 

A.  Yes. 

Q.  What  is  the  cost  of  the  scow  ? 

A.  Cost  of  her? 
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Mr.  WOOD. — It  isn't  a  scow;  she  is  a  barge;  a 
whole  lot  of  difference.     [551] 

Q.  Barge. 

A.  You  mean  to-day  or  at  that  time? 

Q.  That  time? 

A.  Oh,  about  sixty  thousand  dollars. 

Q.  Sixty  thousand  dollars?        A.  Yes,  sir. 

Q.  She  was  a  hull?        A.  Sir? 

Q.  She  was  a  hull  with  a  little  house  aft? 

A.  Was  a  regular  ship  without  spars.  Full 
equipped  ship  without  spars  and  rigging.  She  had 
anchors  and  chain,  windlass  and  cabin,  regular  ship ; 
model  built  ship.  I  guess  you  are  under  the  wrong 
impression  as  to  what  kind  of  a  barge  she  was. 

Q.  I  went  by  those  photographs ;  now  then,  was  the 
*'Washtucna"  similar  to  17  shown  in  Exhibit  "B"? 

A.  She  was  a  model  vessel  as  well  as  No.  17  was ; 
yes,  sir.  Only  that  is  to  say  17  used  to  be  a  steam 
schooner  and  17  was  a  tow  barge  or  tow  vessel. 

Mr.  WOOD.— You  said  17  both  times. 

A.  17  used  to  be  a  steam  schooner  and  the  *'Wash- 
tucna"  used  to  be  a  tow  barge  or  sailing  schooner. 
You  can  see  right  there  is  the  bulwarks  and  rails ;  of 
course  you  can't  see  the  after  part  of  it,  but  they  are 
both  model  boats. 

Q.  Is  this  $750.00  item  based  on  the  time  in  doing 
this  or  the  damage  to  the  boat  ? 

A.  Labor  and  material. 

Q.  Labor  and  material  ?        A.  Yes,  sir. 

Q.  The  $750.00  was  labor  and  material  ? 

A.  Yes,  sir ;  it  is  very  cheap  at  that.     It  cost  more 
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than  that,  as  a  matter  of  fact. 

Q.  Well,  in  this  list  this  item  is  bulked. 

Mr.  WOOD. — No,  it  is  not;  damage  to  the  "Wash- 
tucna"  $750.00 ;  damage  to  No.  17,  $300.00.     [552] 

Q.  What  makes  the  difference  between  $300.00 
charged  to  the  account  of  17  and  $750.00  on  the 
**Washtucna"? 

A.  Because  there  wasn't  as  much  damage  done  to 
No.  17;  was  no  rails  busted,  no  stanchions  and  the 
frames  were  further  apart.  We  didn't  have  to  cut 
through  her  frames,  and  she  had  limber  planks  in  her 
hold  in  the  place  of  having  solid  ceiling,  so  we  could 
just  lift  them  up.  We  didn't  have  to  cut  through 
her  ceiling  and  replace  it  again. 

COMMISSIONER.  —  She  was  a  cheaper  craft 
than  the  other  one? 

A.  She  was  lighter  constructed,  yes,  sir. 

Witness  excused.     [553] 

Testimony  of  Fred  Ballin,  for  Claimant. 
FRED    BALLIN,    a  witness  called  on  behalf  of 
claimant,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
Questions  by  Mr.  REED : 

Please  state  your  name,  residence  and  occupation. 
A.  Fred  A.  Ballin;  Portland,  Oregon;  naval  archi- 
tect. 

Q.  And  residence.  You  live  in  Portland,  I  be- 
lieve?       A.  I  do. 

Q.  You  say  your  occupation  is  that  of  naval  archi- 
tect.   And  how  long  have  you  been  in  Portland  at 
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that  occupation  ?        A.  Nineteen  years. 

Q.  Have  you  followed  that  occupation  here  dur- 
ing the  nineteen  years?        A.  Yes,  sir. 

Q.  Did  you  know  the  **Kern"  at  the  time  of  this 
collision  is  the  summer  or  August  of  1909  ? 

A.  Yes,  sir. 

Q.  Can  you  state  what  her  value  was  at  that  time  ? 

Mr.  CAMPBELL. — Objected  to  as  inunaterial  to 
the  issues  in  this  case. 

COMMISSIONER.— I  don't  think  it  is  material, 
but  this  order  does  not  specify  about  allowing  the 
Commissioner  to  exclude  testimony;  so  I  will  just  let 
down  the  bars  and  let  it  in  under  objection. 

Mr.  CAMPBELL. — So  the  record  will  show  our 
objections. 

COMMISSIONER.— You  can  answer  the  ques- 
tion, Mr.  Ballin. 

A.  Well,  in  order  to  answer  a  question  of  that  kind 
it  depends  altogether  on  whether  you  place  the  value 
of  the  vessel  at  [554]  its  original  cost  or  its  earn- 
ing power,  what  it  is  used  for,  because  I  know  and 
everybody  knows  the  ''Kern"  was  originally  built 
for  the  Government  as  a  lighthouse  tender,  and  was 
a  lot  of  money  spent  on  that  boat  for  purposes  which 
are  of  no  use  to  the  men  who  were  then  using  it  or  to 
the  company  which  w^as  then  using  it  as  a  towboat. 
I  have  known  the  boat  while  she  was  still  in  the  pos- 
session of  the  Government  and  she  had  outlived  her 
usefulness  there.  I  know  I  done  some  work  for  Mr. 
Kern  on  the  boat  when  he  took  her  over,  making  her 
suitable  for  a  towboat,  and   she  was  used  as  such 
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afterwards.  Now,  as  a  towboat  you  can  compare  her 
in  value  only  with  boats  of  the  same  nature  which 
do  the  same  kind  of  work. 

Q.  And  as  such,  what  would  you  figure  her  value 
to  be? 

A.  And  in  comparing  her  with  boats  of  the  same 
class  and  kind,  and  taking  in  account  her  age  at  that 
time  and  the  kind  of  machinery  she  had,  I  should 
judge  the  boat  would  be  worth  probably  between 
twenty-five  and  thirty  thousand  dollars. 

Mr.  WOOD. — At  the  time  she  was  sunk  ? 

A.  At  the  time  when  she  was  in  good  condition. 

Cross-examination. 
Questions  by  Mr.  WOOD : 

Mr.  Ballin,  when  you  say  she  had  outlived  her  use- 
fulness—       A.  As  a  lighthouse  tender. 

Q.  You  mean  to  the  Government  ? 

A.  As  a  lighthouse  tender. 

Q.  Yes;  and  in  saying  that  you  think  she  was 
worth  twenty-five  or  thirty  thousand  dollars  and  no 
more,  you  again  speak  of  her  as  purely  a  towboat  ? 

A.  As  a  towboat.     [555] 

Q.  You  take  no  account  of  the  materials  with 
which  she  was  constructed ;  that  is,  that  they  were 
white  oak  and  she  was  a  very  well  built  boat.  In 
other  words,  you  consider  that  when  she  is  relegated 
to  the  class  of  towboats  and  engaged  in  that  business, 
she  is  to  be  valued  as  a  towboat  only"? 

A.  If  I  should  value  that  boat  for  the  purpose 
that  Mr.  Kern  was  using  it  at  the  time  in  compari- 
son with  a  boat  like  the  ''Sampson,"  which  I  built 
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for  Mm,  I  would  say  that  boat  would  be  worth  prob- 
ably that  much  money. 

Q.  In  placing  that  value  on  her,  have  you  taken 
into  account  that  she  had  new  boilers  recently  in- 
stalled just  before  the  collision,  and  that  her  machin- 
ery had  been  overhauled  and  put  in  good  shape? 

A.  Yes,  sir. 

Q.  You  figured  that  ?        A.  Yes,  sir. 

COMMISSIONER.— You  don't  mean  to  say  that 
you  could  a  boat  like  that  for  that  much  ? 

A.  I  didn't  say  that. 

Mr.  CAMPBELL. — As  I  understand  your  testi- 
mony, you  are  endeavoring  to  tell  the  Court  in  your 
opinion  that  boat  for  Mr.  Kern's  purposes  was  worth 
twenty-five  thousand  dollars  to  him? 

A.  I  said  between  twenty-five  and  thirty  thousand 
dollars  in  comparison — considering  her — understand 
me  right;  I  say  this:  Considering  her  age  and  the 
time  she  was  still  being  used  for  a  boat,  other  points 
in  consideration  would  have  limited  power  as  she  has, 
and  the  amount  of  work  you  can  get  out  of  her — 
because  you  couldn  't  use  her  to  advantage  where  you 
could  use  other  boats,  and  in  comparison  with  price, 
the  cost  of  other  [556]  boats,  similar  boats  down 
there,  I  would  say  at  that  time,  1909,  that  boat  was 
not  worth  more  than  twenty-five  or  thirty  thousand 
dollars. 
Questions  by  Mr.  CAMPBELL: 

What  did  you  build  the  "Sampson"  out  oft 

A.  Built  out  of  fir. 

Q.  Frames  fir  ?        A.  All  fir ;  yes,  sir. 
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Q.  What  were  the  frames  of  the  "Kern"? 

A.  The  '^Kern"  is  built  of  oak. 

Q.  What  is  the  comparison  between  the  price  of 
fir  and  of  oak,  Eastern  white  oak,  in  1909  in  the  Port 
of  Portland? 

A.  You  couldn't  make  any  comparison;  that  is, 
you  couldn't  consider  that  comparison  because  at 
that  time  the  "Manzanita"  or  the  "Kern"  was  a 
boat  that  had  lived  probably  twenty  years. 

Q.  That  isn't  my  question,  Mr.  Ballin;  I  am  ask- 
ing you  to  give  me  a  comparison  in  price  of  oak  and 
fir  in  this  state  at  that  time. 

A.  At  that  time  it  would  be — the  oak  would  cost 
you  at  that  time  nearly  two  and  a  half  times  as  much 
as  fir. 

Q.  Did  you  build  the  boilers  into  the  "Kern"? 

A.  No. 

Q.  The  new  boilers  for  the  "Kern"? 

A.  I  did  not. 

Q.  Did  you  know  anything  about  the  work  that 
was  done  on  her  by  Mr.  Kern  after  her  purchase 
from  the  Government  ?        A.  Yes,  I  do. 

Q.  Well,  did  you  inspect  that  work  ? 

A.  I  did  not. 

Q.  Did  you  have  anything  to  do  with  making  those 
repairs?        A.  I  fixed  up  his  engines.     [557] 

Q.  I  am  speaking  about  the  work  on  the  vessel  it- 
self.        A.  On  the  vessel  I  had  nothing  to  do. 

Q.  You  say  you  fixed  up  her  engines;  you  mean 
that  you  did  that  yourself  personally  or  that  the 
Willamette  Iron  Works  did  it  ? 
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A.  When  I  say  I  fixed  up,  I  superintended  it  and 
made  plans  for  it  and  let  the  contract.  The  Vulcan 
Iron  Works,  I  think,  did  the  work. 

Q.  In  fact,  all  that  you  did  to  that  engine  was  to 
put  in  a  steam  reversing  gear,  wasn't  it? 

A.  Reversing  gear. 

Q.  That  is  all  Mr.  Kern  asked  you  to  do  ? 

A.  That  is  all. 

Q.  And  it  was  for  that  purpose  alone  he  employed 
your  expert  services  as  a  designer  of  engines  ? 

A.  He  did;  that  is  all.  I  just  simply  made  those 
engines.  He  started  to  improve  that  so  he  could  use 
it  as  a  towboat  because  that  wouldn't  reverse. 

Q.  I  am  not  asking  you  what  your  opinion  is  as  to 
what  he  thought.        A.  What  he  told  me. 

Q.  I  asked  you  what  you  did. 

A.  What  he  told  me. 

Q.  All  you  did  for  him,  as  I  understand,  was  to 
design  a  steam  reversing  gear  to  put  on  that  engine? 

A.  Yes,  sir. 

Q.  You  never  made  any  inspection  of  the  hull  of 
that  vessel,  did  you? 

A.  Never  in  a  professional  way ;  no. 

Q.  That  is  what  I  mean.     [558] 
Questions  by  Mr.  WOOD  : 

Mr.  Ballin,  just  one  question.  At  that  time  Mr. 
Kern  was  using  the  "Daniel  Kern"  for  the  same 
purposes  he  was  using  the  "Sampson,"  wasn't  he? 

A.  He  was  and  he  was  not.  He  was  using  the 
"Sampson"  for  outside  and  inside  work  and  he  was 
using  the  "Kern"  for  inside  work  only. 
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Q.  Mr.  Ballin,  how  does  Eastern  white  oak  com- 
pare with  fir  in  the  hulls  of  these  vessels  as  to  the 
life  of  the  two  timbers  ? 

A.  They  will  both  rot  in  fresh  water  if  you  don't 
take  care  of  them. 

Q.  Doesn't  oak  last  much  longer  than  fir? 

A.  Not  very  much. 

Q.  Isn't  it  a  fact  that  repairs  have  to  be  made  to 
a  fir  hull  much  of  tener  than  a  white  oak  hull. 

A.  Not  if  they  are  properly  built.  We  built  the 
"Sampson"  seventeen  years  ago  and  I  think  she  is  in 
good  condition  to-day.     We  built  her  of  fir. 

Q.  Hasn't  she  been  kept  up  by  more  frequent  re- 
pairs than  the  ''Kern"  has? 

A.  No,  she  has  not.  Mr.  Kern  had  another  boat, 
the  steamer  "Rochelle"  was  rotten  all  the  way 
through,  was  made  of  white  oak. 

Q.  How  old  was  she  1 

A.  About  the  same  age  as  the  "Manzanita." 

Q.  "Manzanita"  is  not  rotten  all  through  and 
never  was? 

A.  I  don 't  say  she  was.  I  am  saying  the  fact  that 
she  was  made  of  oak  doesn't  have  all  to  do  with  it. 

Q.  No,  but  if  made  of  oak  and  properly  built  has 
a  lot  to  do  with  it  ? 

A.  The  same  as  fir.     [559] 

Q.  You  think  the  difference  between  the 
''Rochelle"  and  the  "Manzanita"  was  due  to  the 
fact  that  the  ''Rochelle"  was  not  properly  built  and 
the  "Manzanita"  was? 

A.  No;    the  "Rochelle"  was  not  properly  salted 
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and  not  properly  taken  care  of. 

Q.  The  'a^ern"  was? 

A.  The  "Kern"  was;  the  "Kern"  was  in  Govern- 
ment employ  and  she  was  well  looked  after. 

Q.  The  "Roehelle"  came  from  the  Great  Lakes, 
didn't  she?        A.  Yes,  sir. 

Q.  And  was  not  copper-sheathed? 

A.  That  didn't  preserve  her  any. 

Q.  She  wasn't,  was  she? 

A.  She  was  not,  but  that  didn  't  preserve  her.  The 
"Kern"  was  copper  sheathed.  She  was  not  copper- 
sheathed  above  the  water-line,  but  the  rotting  in 
these  boats  takes  place  above  the  water-line,  where 
they  are  not  sheathed.  They  generally  give  out  on 
the  decks. 

Redirect  Examination. 

Q.  Do  you  know  the  difference  in  power  between 
the  "Sampson"  and  the  "Kern"? 

A.  The  "Sampson"  has  about  twice  the  power  of 
the  "Kern." 

Q.  Twice  the  power ;  and  the  only  change  made  by 
the  Columbia  Contract  Company  after  the  "Manza- 
nita"  was  raised  and  purchased  by  the  Columbia 
Contract  Company  was  to  put  in  reversing  gear? 

A.  No;  no. 

Q.  I  mean  in  the  engines;  was  that  it? 

A.  No;  I  beg  your  pardon.  I  don't  know  what 
changes  they  made. 

Q.  You  don't  know  what  else  they  did? 

A.  I  don't  know  what  they  made  on  the  hull. 
[560] 
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Q.  I  don't  mean  the  hull ;  I  mean  the  engines. 

A.  The  machinery  they  overhauled ;  the  machinery 
generally,  as  far  as  I  know,  and  the  changes  neces- 
sary in  order  to  make  a  towboat  was  to  make  a  steam 
reversing  gear  to  keep  her  from  stopping  on  center. 

Mr.  CAMPBELL. — Mr.  Ballin,  are  you  the  man 
who  built  the  ' ' Goldsborough "  for  the  Government? 

A.  Yes,  sir,  I  did. 

Mr.  CAMPBELL.— I  thought  so. 

Witness  excused.     [561] 

Testimony  of  R.  C.  Hart,  for  Claimant. 

R.  C.  HART,  a  witness  called  on  behalf  of  the 
claimant,  being  first  duly  sworn,  testified  as  follows : 

Redirect  Examination. 
Questions  by  Mr.  REED : 

Please  state  your  name,  residence  and  occupation. 

A.  Richard  C.  Hart;  Portland,  Oregon;  with  the 
Lighthouse  Service. 

Q.  As  I  understand  it,  you  are  connected  with  the 
United  States  Lighthouse  Service,  and  did  you  as 
such  have  to  do  with  the  sale  of  the  '^Manzanita" 
some  years  ago?        A.  I  did. 

Q.  Do  you  remember  what  year  it  was  in  ? 

A.  1906. 

Q.  Will  you  please  state  whether  or  not  the  ' '  Man- 
zanita"  was  sold  on  the  public  market? 

A.  She  was. 

Q.  Under  whose  supervision  ? 

A.  Lighthouse  inspector. 

Q.  Well,  who  had  charge  of  it  ?     Who  was  the  in- 
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dividual  ?    Was  it  your  department  ? 

A.  It  was  our  department;  yes,  sir. 

Q.  Were  bids  offered  ? 

A.  We  called  for  bids. 

Q.  And  do  you  know  what  the  price  was  ? 

A.  $13,341.00. 

Q.  Was  it  before  or  after  she  was  raised  ? 

A.  After. 

Q.  And  where  was  she ;  on  the  beach  somewhere  ? 
[562] 

A.  No;  she  was  down  at  Tongue  Point  lighthouse 
depot. 

Q.  The  Government  made  no  repairs  ?     They  just 
raised  and  sold  her? 

A.  Just  put  on  a  patch  on  the  outside  so  she  could 
be  towed  around. 

Q.  It  was  then  after  a  collision  with  the  port  of 
Portland  dredge,  was  it?        A.  Yes. 

Q.  Was  she  badly  damaged  ? 

A.  She  had  a  hole  punched  in  her  starboard  bow. 

Q'.  Starboard  bow?        A.  Yes,  sir. 

Q.  Do  you  know  where  it  was?    'How,  in  connec- 
tion with  the  foremast  ? 

A.  I  should  think  it  was  about  fifteen  or  twenty 
feet  forward  of  the  foremast. 

Cross-examination. 
Questions  by  Mr.  CAMPBELL : 

How  long  was  she  sunk  before  she  was  raised  ? 

A.  She  was  sunk,  as  I  remember,  in  October  and 
was  raised  somewhere  about  the  end  of  November. 

Q.  Two  months  ? 
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A.  Some  six  weeks  or  two  months. 

Q.  And  whereabouts  was  this  collision? 

A.  Near  Westport,  in  the  Columbia  River. 

COMMISSIONER.— Down  about  St.  Helens, 
wasn't  it? 

A.  No;  way  below  that.  Down  at  the  head  of 
Puget  Island. 

Witness  excused.     [563] 

Testimony  of  Captain  J.  E.  Copeland,  for  Libelant. 

Captain  J.  E.  COPELAND,  a  witness  called  on  be- 
half of  the  libellant,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
Questions  by  Mr.  WOOD : 

Captain  Copeland,  were  you  on  the  "Kern"  at  the 
time  she  was  sunk  ?        A.  Yes,  sir. 

Q.  In  what  capacity  ?        A.  Master. 

Q.  When  was  she  sunk? 

A.  She  was  sunk  at  one  o  'clock  on  the  morning  of 
the  19th  of  August,  1909.  As  nearly  one  o'clock  as 
I  can  tell.  My  watch  stopped  at  a  quarter  to  one. 
Went  down  with  the  boat.  I  suppose  was  about  when 
she  sunk. 

Q.  When  were  the  raising  operations  started  with 
the  barges  ? 

A.  As  nearly  as  I  can  tell,  28th  of  August,  1909. 

Q.  You  say  as  nearly  as  you  can  tell? 

A.  As  nearly  as  I  can  tell  by  the  time-book.  We 
did  a  lot  of  skirmishing  around,  of  course,  before  we 
hired  a  lot  of  men,  and  the  men's  time  began  on  the 
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28th  of  August.     I  have  the  time-book  here. 

Q.  No ;  if  you  are  satisfied. 

A.  Yes;  the  28th  of  August  is  when  we  began  to 
keep  the  time  for  the  raising  of  the  vessel. 

Q.  About  how  long  were  the  barges  used  in  that 
operation  ? 

A.  Well,  they  were  used  continuously  in  that  op- 
eration from  the  time  we  began,  the  28th  of  August, 
until  the  boat  was  in  the  drydock  and  for  five  or  six 
days  after  she  went  into  the  drydock,  in  October.  I 
think  it  must  have  been  a  good  week,  [564]  any- 
how, after  she  went  in  drydock  that  we  were  using 
the  barges  there. 

Q.  To  what  date  would  that  carry  the  use  of  the 
barges? 

A.  That  would  carry  up  to  about  the  25th — about 
the  25th  or  26th  of  October;  I  don't  remember  the 
exact  date  that  we  got  to  the  drydock,  but  I  think  it 
was  about  the  19th  or  20th,  the  20th  possibly.  I  think 
the  19th  we  got  to  the  drydock — no,  the  20th  we  got 
to  the  drydock;  the  19th  the  men's  time  stopped; 
that 's  right.  The  19th  the  time  of  the  men  stopped ; 
the  20th  we  arrived  at  the  drydock. 

Q.  You  didn't  go  on  drydock  as  soon  as  you  got 
there  ? 

A.  No ;  we  had  to  wait ;  a  vessel  in  drydock  and  we 
couldn't  get  in. 

Q.  About  how  many  days  did  you  have  to  wait  ^ 

A.  I  think  about  three  days. 

Q.  So  that  would  be  about  the  23d  you  went  in  dry- 
dock  ?        A.  Yes,  sir. 
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Q.  And  the  barges,  you  say,  were  in  use  a  week 
after  that  ?        A.  Yes,  about  a  week  after  that. 

Q.  That  would  carry  it  up,  then,  until  the  end 
of  October  ?        A.  Yes,  about  the  end  of  October. 

Q.  Why  were  the  barges  necessary  to  use  there 
after  the  vessel  went  on  dry  dock? 

A.  There  was  a  lot  of  refuse  there  we  had  to  put 
on  the  barges  and  take  away ,  they  didn't  want  around 
the  drydock. 

Q.  Such  as  what? 

A.  Such  as  rock  and  mud  and  stuff  that  came  out 
of  the  vessel. 

Q.  How  about  her  engines,  machinery  and  the  like 
of  that? 

A.  No,  we  didn't  take  any  machinery  out.     [565] 

Q.  And  cables  and  things  of  that  kind? 

A.  Was  a  lot  of  cables  that  was  used  there  that 
we  brought  to  town  on  the  barges,  and  I  don't  know 
but  what  a  lot  of  jack-screws  and  some  chains;  a  lot 
of  chains  that  we  had  in  raising  the  vessel. 

Witness  excused.     [56G] 

Testimony  of  William  B.  Honeyman,  for  Libelant. 

WILLIAM  B.  HONEYMAN,  a  witness  called  on 
behalf  of  libellant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
Questions  by  Mr.  WOOD : 

Mr.  Honeyman,  what  is  your  business  ? 

A.  Engineer,  surveyor  and  appraiser. 

Q.  Will  you  please  state  your  business  as  a  marine 
engineer  ? 
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A.  I  have  been  surveyor  for  Lloyds,  that  is,  en- 
gineer's surveyor  since  1893  almost  exclusively,  up 
to  the  time  Henry  Hewitt  died.  There  have  been 
very  few  Lloyd  cases  since  that  time;  I  have  been 
on  one  or  two  along  with  the  hull  surveyor,  Captain 
Veysey. 

Q.  In  addition  to  being  Lloyds'  surveyor,  have  you 
had  other  experience  with  marine  engines  ? 

A.  Yes,  sir. 

Q.  And  machinery?        A.  Yes,  sir. 

Q.  What  is  it? 

A.  Repairing  them  when  I  was  in  the  foundry 
business;  in  the  foundry  business  up  to  1906  for 
thirty-four  years. 

Q.  Were  you  employed  to  make  a  survey  on  the 
"Daniel  Kern"  after  she  was  wrecked  with  the 
"George  W.Elder"? 

A.  Yes,  sir;  employed  by  both  Lloyds'  agent, 
Henry  Hewitt,  and  Mr.  Kern. 

Q.  Who  was  employed  with  you  on  the  survey  ? 

A.  Captain  Crowe. 

Q.  Is  he  living  now  ? 

A.  No;  he  was  drowned  several  years  ago  on  that 
vessel  down  there  at  Tillamook.     [567] 

Q.  Did  you  and  Captain  Crowe  embody  the  re- 
sults of  your  survey  in  a  written  report  and  recom- 
mendation?       A.  We  did. 

Q.  I  show  you  a  paper  and  ask  you  if  that  is  it  ? 

A.  That  is  our  report ;  there  were  five  or  six  copies 
of  that  report  made  and  that  is  one  of  them. 

Q.  Captain  Crowe  was  more  particularly  the  sur- 
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veyor  of  the  hull  and  you  were  more  particularly  the 

surveyor  of  the  machinery  ? 

A.  Yes;  I  didn't  go  down  to  where  the  vessel  was 
sunk.  I  didn't  take  part  in  any  connection  with  it 
until  they  got  her  on  the  drydock;  then  we  worked 
together,  both  on  the  ''Kern"  and  on  the  barges. 

Q.  On  page  5  of  this  survey  and  report  is  a  head- 
ing entitled  "Engine  and  machinery  report."  I 
want  to  ask  you,  Mr.  Honeyman,  if  that  is  a  part  of 
the  report  that  fell  within  your  particular  jurisdic- 
tion. 

A.  Yes;  that  is  the  report  that  I  made  as  to  the 
damage  that  was  found  there,  and  the  recommenda- 
tion of  the  extent  of  the  repairs  that  were  to  be 
made,  and  replacement  of  the  stuff  that  was  entirely 
destroyed. 

Q.  You  made  that,  of  course,  from  a  personal  sur- 
vey of  the  vessel  ? 

A.  Yes ;  Captain  Crowe  was  along  with  me  and  I 
was  along  with  him  on  the  hull.  We  went  through 
the  hull  after  the  ballast  was  taken  out  of  the  boat, 
cleaned  out.  We  estimated  was  about  a  hundred 
tons  of  ballast,  rock  ballast  aboard  there;  probably 
nearly  as  much  weight  of  mud,  and  after  that  was 
cleaned  out  we  then  made  the  particular  survey  of 
that  hull  and  machinery.     [568] 

Q.  Does  this  report,  and  more  particularly  the 
part  that  you  wrote  about  the  machinery,  correctly 
state  the  damage  to  the  machinery  and  the  repairs 
that  were  necessary  to  put  it  in  shape  again  ? 

A.  Yes. 
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Mr.  WOOD. — I  offer  this  survey  and  report  in  evi- 
dence. 

Mr.  REED.— Is  it  all  offered? 

Mr.  WOOD.— Yes. 

Mr.  REED. — Including  the  report  of  Crowe  ? 

Mr.  WOOD. — Yes ;  they  both  signed  it  jointly. 

Mr.  REED. — I  make  this  objection:  That  in 
either  event  it  is  a  self-serving  document  and  not  an 
admission  of  the  claimant  and  is  not  admissible  evi- 
dence, being  his  own  writing  and  declaration;  and 
also  it  is  hearsay  on  the  part  of  the  statement  of  Cap- 
tain Crowe. 

COMMISSIONER.— Might  be  the  opinion  of  an 
expert;  I  don't  know  for  what  purpose  offered,  of 
course. 

Q.  Page  2,  Mr.  Honeyman,  is  a  heading,  "Exam- 
ination on  Dry  dock,"  in  which  many  references  are 
made  to  the  damage  to  the  machinery.  I  want  to 
know  if  that  part  of  the  report  relating  to  the  ma- 
chinery there  was  the  result  of  your  survey? 

A.  I  was  along  with  Captain  Crowe  and  we  jointly 
made  the  survey. 

Q.  You  made  that  up  together?        A.  Yes,  sir. 

Q.  As  a  joint  report? 

A.  Yes;  we  made  that  the  first  time  we  went 
aboard,  the  ballast  not  being  removed ;  and  we  made 
our  final  survey  in  particular  when  that  was  removed 
so  we  could  get  to  the  hull. 

Q.  Without  withdrawing  this  at  all,  letting  it  re- 
main in  evidence  [569]  I  want  to  ask  Mr.  Honey- 
man if  the  parts  of  that  report  relating  to  the  ma- 
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chinery  were  written  by  himself  as  a  correct  report 

of  the  condition  of  the  machinery  at  that  time. 

A.  The  part  that  I  put  in  there  on  the  machinery 
was  written  by  myself. 

Q.  And  was  that  a  correct  statement  at  that  time, 
based  on  your  own  investigation  of  the  condition  of 
the  machinery,  as  you  found  it? 

A.  Yes,  and  in  addition  to  that  a  return  survey 
was  made ;  the  survey  was  made — 

Q.  I  am  coming  to  that. 

Mr.  WOOD. — Then  I  think  the  report  is  in  any 
event  admissible  as  a  record  of  his  past  recollection. 

Mr.  REED. — I  object  to  it  on  the  ground  it  is  in- 
competent, immaterial  and  irrelevant,  a  self-serving 
declaration,  not  a  part  of  the  res  gestae  and  not  ad- 
missible on  any  ground. 

Q.  Could  you  state,  Mr.  Kern,  independently  of 
that  report,  now  in  detail  the  damage  to  the  machin- 
ery, and  the  recommendations  you  made,  or  would 
you  have  to  rely  on  that  report? 

A.  Oh,  no,  I  know  in  a  general  way  all  I  did.  If 
you  will  notice  on  that  report,  it  is  put  in  general 
terms  there.  Now,  take  the  item  of  electric  lighting 
and  dynamo  for  running  it;  that  is  just  general. 
It  was  a  general  wreck  there  and  called  for  complete 
installation  of  that  and  rewinding  the  dynamo. 

Q.  Yes,  but  what  I  am  getting  at,  could  you  now, 
independent  of  that  report  and  without  looking  at 
it,  state  the  condition  of  that  wrecked  machinery, 
and  what  it  was  necessary  to  do  to  repair  it  as  accu- 
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rately  and  in  as  full  detail  as  this  report  itself  does  ? 

[570] 

A.  I  think  I  could,  generally. 

Q.  All  right,  go  ahead  and  do  it. 

A.  Well,  the  collision  had  cut  the  boat  something — 
ten  or  twelve  inches  forward  of  the  stem  post,  which 
would  make  it  probably  25  feet  from  the  extreme 
deck  line,  the  overhang,  and  the  "Elder"  had  pene- 
trated the  hull  there  to  within  ten  inches  of  the  mid- 
ship line.  That  caused  the  carrying  away  of  some 
timbers ;  struck  the  intermediate  shaft  in  the  crash 
there  so  that  it  broke  the  couplings  on  the  inter- 
mediate shaft,  also  the  stern  bearing  of  the  tail  shaft, 
which  was  a  bronze  casting  or  brass,  and  it  dam- 
aged that  so,  cracked  it  right  through,  so  it  had  to  be 
replaced;  that  was  a  casting  weighing  between 
eleven  and  twelve  hundred  pounds;  that  had  to  be 
replaced,  and  the  breaking  of  the  coupling,  took  a 
terrible  force  to  do  that,  because  my  recollection 
is  that  was  about  a  seven  or  eight  inch  shaft,  and 
took  an  awful  force  to  break  that  coupling.  Now, 
all  the  asbestos  covering  on  the  boilers  and  all  the 
pipes  were  either  shifted  or  knocked  off;  it  was 
all  gone  so  it  had  to  be  entirely  replaced ;  the  piping 
was  bent  and  crooked  and  filled  with  silt  to  such 
an  extent  it  had  to  be  all  taken  off  and  replaced, 
where  bent  or  broken,  and  put  back  again.  Then 
all  the  gauges — I  think  it  was  six  gauges  altogether, 
steam  pressure  gauges  and  water  gauges,  they  were 
all  entirely  destroyed,  had  to  be  renewed.  One  of 
the  pumps  was  broken  so  it  was  entirely — it  was  bet- 
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ter  to  put  a  new  pump  in  than  to  repair  it ;  it  would 
cost  more  to  repair  it  than  new  would  cost,  and  the 
other  pumps,  not  thoroughly  destroyed,  were  all 
filled  with  silt  and  sand,  and  it  was  necessary  to  take 
apart  and  clean  them  and  put  them  back  again. 
That  applied  to  all  the  machinery,  because  in  addi- 
tion to  the  rust  and  silt  damage  [571]  there  had 
been  some  fuel  oil,  I  presume,  which  made  a  terrible 
mess  of  it,  and  it  was  quite  a  big  job  to  clean  the  ma- 
terial out  of  the  interior  of  that  hull,  and  the  ma- 
chinery, it  was  in  such  a  muss  it  had  to  be  practically 
taken  apart  in  detail,  cleaned  up  and  the  broken 
parts  replaced  with  new,  and  the  old  ones  reinstalled, 
where  possible  to  use. 

Ql  What  about  the  dynamo  ? 

A.  I  spoke  about  the  dynamo;  that  was  entirely 
a  ruin ;  the  wiring  was  all  down  and  all  the  gauges — 
meters  and  gauges  entirely  gone,  and  called  for  new 
ones  there,  and  the  dynamo  was  used  by  rewinding 
it ;  the  covering  of  the  cylinders,  that  is  another  thing 
that  was  entirely  down ;  that  is  all  covered  with  wal- 
nut covering,  dark  and  light  streak  alternately ;  that 
was  all  swelled  and  broken,  so  it  had  to  be  entirely 
replaced. 

Q.  Were  these  engines — main  auxiliary  engines, 
etc.,  rusted  at  all  ? 

A.  Very  much  rusted. 

Q.  Did  that  rust  prevail  over  most  of  the  machin- 
ery and  equipment  of  the  vessel  ? 

A.  Of  course  where  it  was  oily  it  didn  't  cut  in  the 
same  as  it  did  where  there  was  no  oil  on  the  surface 
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of  it ;  was  all  susceptible  of  being  cleaned  up  though. 

Q.  Independent  of  this  report  of  yours,  can  you 
state  the  reconunendations  you  made,  or  would  you 
have  to  rely  on  it  *? 

A.  They  are  only  made  in  a  general  way.  I  didn't 
go  into  all  the  details  because  it  was  such  a  general 
damage  there  that  it  all  had  to  be  taken  care  of ;  even 
the  portions  of  it  that  could  be  used  had  to  be  taken 
off  and  cleaned  and  reinstated.  Now  all  the  bear- 
ings of  that  shaft  I  spoke  of,  [572]  and  also  the 
shaft,  both  forward  and  aft,  all  that,  they  were  all 
knocked  out  of  line  and  the  fastenings  broken.  In 
carrying  away  the  shaft,  they  carried  away  the  bear- 
ings they  ran  in.  The  whole  shaft  was  thrown  out 
of  line  something  like  ten  inches  I  think  it  was,  run- 
ning line  where  they  were  originally.  It  was  about 
ten  inches  on  the  after  part  of  it  out  of  line  with  the 
forward  part  of  the  shaft;  that  is  the  crank  shaft; 
you  see  there  is  an  intermediate  shaft  that  went  be- 
tween the  tail  shaft  and  the  crank  shaft,  and  the  in- 
termediate shaft  was  carried  ten  inches  out  of  line. 

Q.  Possibly  you  didn't  get  the  question.  I  wanted 
to  know  whether,  independent  of  this  report,  you  can 
state  the  specific  recommendations  that  you  made  for 
the  repair  of  the  machinery,  or  whether  this  report 
states  them  more  accurately  than  you  could  at  this 
time.        A.  They  are  in  the  report. 

Q.  I  didn't  mean  can  you  state  them  definitely.  I 
mean  can  you  state  them"? 

A.  Yes,  just  as  I  have  stated,  the  greatest  dam- 
age— 
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Q.  You  have  told  us  what  the  damage  was  but  you 
haven't  yet  stated  what  would  have  to  be  done. 

A.  Well,  be  all  replaced,  and  those  that  were  sus- 
ceptible of  use  again  were  to  be  cleaned  up — taken 
out,  cleaned  and  reinstalled,  and  where  there  was  any 
broken  or  bent  pipes  or  connections  they  were  to  be 
replaced  with  new ;  new  gauges  furnished. 

Q.  I  see  that  this  report  of  yours  contains  seven 
specific  recommendations  for  repairs  to  the  machin- 
ery. Now,  can  you  state  them  from  your  memory? 
What  I  want  by  that  is  just  [573]  expressly  what 
you  said  should  be  done  without  refresliing  your 
recollection  from  this. 

A.  Well — well,  yes,  I  have  already  done  that.  To 
start  out,  the  engines,  the  rods,  the  wire  work  was 
all  rusty,  and  the  cylinder  covering,  the  lagging  on 
the  cylinder,  that  was  all  swelled  and  twisted  to  such 
an  extent  it  had  to  be  renewed,  had  to  be  replaced 
new,  and  then  the  shaft,  the  intermediate  shaft  was 
carried  away  from  its  bearings  and  the  couplings 
broken. 

COMMISSIONER.— You  have  been  over  that.  I 
think  he  has  described  all  this  damage. 

A.  And  the  same  with  the  stem  bearing,  and  noth- 
ing but  a  general  idea  of  it  could  be  embodied  in  any 
report  either  verbal  or  written,  because  it  carries 
all  the  little  incidents  of  fittings  with  it.  That  coup- 
ling there  now,  all  the  bolts  on  that,  either  six  or 
eight,  I  don't  know  which  now,  they  were  all  broken; 
they  had  to  be  replaced  in  order  to  make  connection 
between  the  intermediate  and  the  crank  shaft. 
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Report  offered  in  evidence  and  marked  Damage 
Exhibit ''K." 

A.  Now,  in  connection  with  that — it  would  not 
appear  on  my  report — now  on  the  copper  sheathing 
where  it  was  necessary  to  strip  off  there,  it  had  to  be 
stripped  off  a  considerable  portion  beyond  where  the 
fracture  occurred  in  order  to  make  the  planking 
coincide  with  the  specifications,  that  called  for  the 
planking  to  be  replaced  and  take  at  least  four  frames 
on  every  separate  strake  of  planking,  so  it  was  neces- 
sary to  take  a  great  deal  of  the  copper  off  further 
than  the  broken  place,  in  order  to  get  the  vessel 
[574]  caulked  where  she  was  leaking,  and  in  order 
to  get  the  timbers  back  and  anchor  them  in  the  hull; 
it  would  not  do  to  butt  them  and  have  the  vessel 
leak  there.  Every  strake  of  planking  had  to  take 
at  least  four  sets  of  timbers  in  the  frame  beyond  its 
adjoining  timber. 

Q.  Mr.  Honeyman,  was  the  vessel  resheathed  with 
copper,  where  the  copper  was  taken  off? 

A.  Well,  we  made  an  estimate  of  what  the  re- 
sheathing  would  be  but  whether  the  sheathing  was 
on  there  when  we  made  our  return  survey — the  ves- 
sel was  in  the  water,  and  I  don't  know  whether  the 
sheathing  was  on  there  or  not.     I  couldn't  say. 

Q.  As  I  understand  certain  sheathing  was  taken 
off  1        A.  Yes,  sir. 

Q.  Was  that  part  of  the  vessel  recovered  again*? 

A.  Not  that  I  know  of.  It  was  not  covered  up  to 
the  time  we  made  survey  in  the  drydock. 

Q.  Did  you  and  Captain  Crowe  make  any  estimate 
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as  to  the  amount  of  damage  the  "Kern"  suffered  by 
not  being  resheathed,  after  giving  credit  for  the  price 
you  got  for  selling  the  copper"? 

A.  I  don't  think  was  anything  made — an  estimate 
of  damage  by  not  doing  it,  but  we  made  an  estimate 
as  to  the  cost  of  putting  on  new  sheathing,  and  fol- 
lowing the  Lloyd  rule  for  depreciation  for  the  time 
it  was  in  use  there;  my  recollection  is  that  it  was 
only  ten  thousand  pounds  of  the  copper  sheathing 
which  was  involved  in  the  stripping  off  there. 

Q.  Have  you  a  memorandum  of  it  there? 

A.  Yes,  I  think  I  have.  There  was  9,294  pounds, 
No.  24  gauge,  the  kind  of  copper  that  was  on  there; 
now  that  would  weigh  9,294  pounds;  now,  by  depre- 
ciating that  the  percentage  according  [575]  to 
Lloyds'  rule  it  would  reduce  that  to  the  equivalent 
of  7,740  pounds  new  metal. 

Q.  What  was  done  with  the  copper  sheathing  f 

A.  The  copper  sheathing  was  sold  and  brought 
nine  cents  a  pound;  new  sheathing  would  cost  2A<t  a 
pound.  There  was  a  credit  made  for  the  old  sheath- 
ing of  $863  as  against  a  charge  of  $1,857  for  old — 
depreciation  of  new  copper;  understand  $1,857  would 
take  7,740  pounds  as  against  9,294  pounds  as  it  was 
new. 

Q.  I  would  like  to  get  an  idea  of  the  result,  the 
net  result. 

A.  The  net  result  would  make — or  the  cost  of  the 
resheathing  would  cost  $1,857.60  and  a  credit  of 
$863.62,  leaving  net  loss  $993.98.  That  was  the  esti- 
mate we  made  up  and  that  was  from  actual  figures 
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we  got;  we  sold  the  copper  for  nine  cents  a  pound. 

Q.  So  as  I  understand  it,  if  the  vessel  had  been 
resheathed  it  would  have  cost  $993.00  in  excess  of 
what  the  old  sheathing  was  sold  for?        A.  Yes,  sir. 

Q.  Mr.  Honeyman,  have  you  had  any  experience  in 
hiring  barges  such  as  were  used  in  this  wrecking 
operation? 

A.  Well,  I  have  hired  small-  ones.  I  never  hired 
as  large  as  the  "Washtucna"  there;  that  is  quite  a 
ship. 

Q.  Do  you  know  the  "Washtucna"? 

A.  Yes,  made  a  survey  of  that  along  with  Captain 
Crowe  as  to  the  damage  done  that. 

Q.  Also  17? 

A.  Yes,  sir;  17  was  one  of  those  river  barges.  The 
other  was  built  east,  I  believe;  a  ship. 

Q.  What  did  you  estimate  the  damage  to  those 
two  barges  at?     [576] 

A.  $750  on  the  "Washtucna,"  and  $300  on  No.  17. 

Q.  What  would  be  the  reasonable  value,  if  you  had 
to  go  out  and  hire  them  by  the  day,  of  the  "Wash- 
tucna"  and  No.  17  if  they  had  this  wrecking  equip- 
ment on  them,  each  of  them  two  wrecking  pumps 
and  two  steam  boilers  and  donkey  hoisting  engines 
and  tackles,  block  wires  and  connections  and  a  scow 
barge? 

Mr.  REED. — I  object  because  the  witness  has  said 
he  has  never  had  to  do  with  a  barge  of  that  size. 

COMMISSIONER.— I  don't  suppose  there  could 
be  two  barges  exactly  the  same  size. 

Q.  You  have  hired  barges  here  on  the  river? 
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A.  Yes,  frequently ;  I  never  hired  one  for  less  than 
ten  dollars  and  without  any  equipment  whatever.  I 
put  the  equipment  of  No.  17,  at  least  the  hire  of  No. 
17,  with  that  equipment  of — 

Q.  I  just  want  a  lump  sum,  with  all  the  outfit  of 
the  "Washtucna"  and  17 — with  all  that  outfit. 

A.  I  would  say  they  were  easily  worth  forty-five 
or  fifty  dollars  a  day  with  the  equipment  they  had  on 
them,  pumps. 

Q.  The  whole  outfit? 

A.  Well,  yes;  without  any  tender;  without  any 
tender  or  without  any  crew.  That  is  just  for  the 
hire  of  the  barges  themselves. 

Q.  Do  you  mean  that  much  for  each  of  them? 

A.  I  mean  about  thirty  dollars  for  the  large  one 
and  twenty  dollars  for  the  small  one. 

Q.  And  how  much  for  the  equipment? 

A.  Well,  the  equipment,  the  pumps  there,  I  sup- 
pose that  they  would  be  at  least  $10  a  day,  the  price 
for  the  centrifugals,  and  then  of  course  that  would 
not  be  any  crew  nor  any  fuel,  you  know.  Merely 
the  material  of  the  barges  and  their  equipment.  [577] 

Q.  Mr.  Honeyman,  didn't  you  tell  me  in  discussing 
this  yesterday,  I  think  it  was,  that  $125  a  day  would 
be  cheap  for  this  whole  outfit? 

A.  Well,  that  is  taking  the  tender  with  it  too,  and 
the  equipment  that  they  had  there  for  their  anchors 
and  chains  and  everything  of  that  kind  they  had  for 
raising  it. 

Q.  I  didn't  understand  how  you  made  the  differ- 
ence. 
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A.  Well,  we  were  merely  talking  of  barges  there, 
them  two  barges.  In  addition  to  that  they  had 
another  barge;  they  had  a  steamer,  and  they  had  all 
the  equipment  for  that  raising.  I  think  it  would  be 
a  very  reasonable  charge,  $125.00  a  day,  for  all  that. 

Cross-examination. 
Questions  by  Mr.  REED: 

Mr.  Honeyman,  in  this  report  I  see  you  say  that 
the  "Kern"  was  built  in  1879;  that  is  correct,  I 
suppose  ? 

A.  That  is  correct  from  the  record  because  Cap- 
tain Crowe  looked  that  up.  Now,  I  didn't  put  that 
down;  that  is  Captain  Crowe's,  but  I  am  satisfied  that 
is  correct,  because  that  is  a  matter  of  record,  you 
know ;  you  can  easily  get  that. 

Q.  Well,  it  is  in  your  evidence  any  way*? 

A.  Yes,  sir. 

Q.  Do  you  know  what  power  she  had? 

A.  I  couldn't  say. 

Q.  What? 

A.  I  couldn't  say  what  the  power  was  further  than 
the  register  shows. 

Q.  You  inspected  the  engines  and  the  size  of  them 
and  that     [578]     sort  of  thing?        A.  Yes. 

Q.  Did  you  form  any  opinion  as  to  the  power? 

A.  No;  it  was  not  necessary.  I  just  wanted  to  get 
the  cost  of  repairs,  to  make  them  the  same  as  they 
were.  There  wasn't  anything  of  the  engine  proper 
outside  of  the  connections  and  rods,  piping  and  cylin- 
der covering  that  was  broken;  no  cylinder  broken. 
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Q.  About  the  only  thing  broken  would  be  the  tail 
shaft,  you  say? 

A.  Well,  the  tail  shaft  and  couplings  and  bearings 
that  there  were  on  there;  there  were  bolts  carried 
away  and  some  castings  broken,  and  a  great  deal  of 
the  small  connections  of  the  engine  were  rusty  and 
some  of  them  twisted  and  bent  and  some  broken. 

Q.  That  is,  aft? 

A.  Well,  the  engines  are  all  aft,  from  the  engines 
aft  to  the  tail  shaft. 

Q.  Now,  then,  in  making  these  connections  of  fir 
to  the  oak,  as  you  say,  four  frames  forward,  did  you 
make  them  as  far  forward  as  the  location  of  the  dam- 
age that  was  done  in  the  previous  accident? 

A.  I  know  nothing  about  that. 

Q.  What? 

A.  There  was  nothing  done  in  that  portion  of  the 
vessel  at  all;  we  didn't  recommend  anything  on  that. 

Q.  No,  I  am  asking  you  if  you  got  that  far  for- 
ward? 

A.  We  got  clear  forward  because  the  ballast  was 
right  there  at  the  forward  hatch  and  clear  up  to  the 
stem. 

Q.  What  kind  of  timber  was  she  repaired  with  for- 
ward on  the  starboard  where  she  was  hurt  before? 
[579] 

A.  I  couldn't  say  that;  I  didn't  examine  that,  see 
what  kind  of  timber;  was  covered  on  the  outside  with 
copper  and  on  the  inside  everything  was  all  one 
color  there,  with  mud  and  dirt  when  we  made  that 
examination. 
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Q.  So  your  examination  was  not  sufficient  to  say 
what  the  condition  of  that  side  of  the  boat  was? 

A.  There  was  nothing  wrong  with  that  side  of  the 
boat;  we  were  only  looking  to  see  where  any  damage 
to  be  replaced.  We  were  not  looking  at  the  undam- 
aged portion  of  the  vessel  at  all. 

,Q.  You  didn't  assume  it  was  undamaged;  you  in- 
vested by  your  eyesight? 

A.  We  didn't  see  damage  there,  but  we  did  see 
damage  on  the  decks  clear  up  to  just  aft  the  pilot- 
house. 

Q.  In  making  this  investigation  you  didn't  notice 
the  kind  of  timber  of  framing  or  deck,  or  whatever 
it  was  on  the  side?  A.  We  noticed  oak  inside. 
Q.  They  repaired  with  oak  the  first  time? 
A.  I  don't  know  whether  they  did  or  not  or 
whether  any  timbers  carried  away.  I  don't  know 
anything  about  that.  There  is  nothing  in  our  report 
to  indicate  it. 

Q.  I  am  not  talking  about  the  report. 
A.  And  we  didn't  make  any  examination  about 
that,  because  nothing  displaced  there  or  no  break 
that  we  could  see.    We  made  a  very  thorough  ex- 
amination from  stem  to  stem. 

Q.  From  stem  to  stern?        A.  Yes,  sir. 
Q.  And  yet  you  didn't  notice  what  repairs  made 
forward?     [580] 

A.  Because  all  covered  with  mud;  all  inside,  and 
with  copper  sheathing  outside;  nothing  showing.  I 
suppose  all  painted.  I  didn't  know  until  I  heard  it 
here  there  was  a  break. 
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Mr.  CAMPBELL. — Shows  how  thoroughly  re- 
paired she  was  in  the  first  place. 

Q.  What  was  the  idea  in  leaving  the  copper  off? 

A.  To  get  at  the  planking. 

Q.  How. 

A.  The  copper  had  to  he  taken  off  in  order  to  caulk 
the  planks. 

Q.  Well,  it  was  left  off,  I  believe?        A.  What? 

Q.  Was  it  left  off? 

A.  I  couldn't  say;  I  didn't  see  it  on  there.  There 
was  11  feet — the  copper  extended  from  where — 11 
feet  on  the  side,  on  each  side. 

Witness  excused.     [581] 

Testimony   of  J.    E.    Copeland,    for  Libelant 
(Recalled). 

Captain  J.  E.  COPELAND,  recalled  by  the  libelant. 

Direct  Examination. 
Questions  by  WOOD: 

Did  you  hear  Mr.  Ballin  testify  that  at  this  time 
you  were  using  the  '^Sampson"  outside  and  the 
**Kern"  inside?        A.  Yes,  sir. 

Q.  Is  that  a  fact? 

A.  No,  sir;  we  were  using  both  boats  inside. 

Q.  Did  you  hear  him  testify  that  the  "Sampson" 
had  twice  as  much  power  as  the  "Kern"? 

A.  I  did. 

Q.  What  is  the  fact  about  that? 

A.  The  fact  of  the  matter  is,  the  amount  of  steam 
the  "Kern"  carries  would  not  give  her  quite  so  much 
power  as  the  "Sampson"  but  her  engines  were  larger 
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and  with  the  same  amount  of  steam  she  would  have 

more  power  than  the  ^'Sampson." 

Q.  And  the  question  of  steam  pressure  is  entirely 
a  question  of  what  kind  of  boiler  you  put  in  her,  is  it? 

A.  Yes,  sir. 

Q.  In  that  towing  business  was  the  ''Kern"  as 
valuable  a  boat  as  the  "Sampson"? 

A.  Well,  I  guess  she  was;  she  did  the  same  work 
as  the  "Sampson"  does,  exactly  the  same  work.  Al- 
low as  much  for  her  as  allow  for  the  "Sampson." 

Q.  Was  there  any  occasion  for  either  boat  going 
outside?        A.  Not  at  that  time. 

Q.  Could  the  "Kern"  go  outside  if  necessary? 

A.  Yes,  sir.     [582] 

Cross-examination. 
Questions  by  Mr.  REED: 

What  was  the  value  of  the  "Sampson"? 

A.  What  was  the  value  of  that? 

Mr.  WOOD. — I  didn't  ask  about  that  and  I  object 
to  it  as  not  cross-examination. 

Mr.  REED. — The  question  was  asked  if  she  was  as 
valuable  as  the  "Sampson." 

A.  For  this  work. 

Mr.  WOOD. — For  towing  work. 

Q.  Now,  what  was  the  value  of  the  "Sampson"? 

A.  That  is  not  the  question. 

Q.  That  is  what  I  am  asking. 

A.  I  am  not — 

Mr.  WOOD. — I  object  as  not  cross-examination. 

COMMISSIONER.— If  you  are  held  to  the  rules  of 
examination  I  guess  you  couldn't  ask  it. 
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Mr.  REED. — I  want  to  state  to  the  Commissioner 
I  can't  imagine  why  it  is  not  proper  under  the  most 
strict  interpretation  of  the  law.  The  question  was 
asked  on  direct  examination  what  is  the  value  of  this 
boat  and  a  comparison  called  for. 

COMMISSIONER.— He  was  comparing  the  value 
of  the  boats  for  this  purpose,  not  as  to  cost. 

Mr.  REED.— What  I  want  to  get  at  is  the  value  of 
the  damage ;  consequently  what  was  the  value  of  the 
^'Sampson"? 

Mr.  WOOD. — I  instruct  the  witness  not  to  answer 
and  will  have  it  certified  to  the  Court. 

Mr.  REED. — I  know,  but  the  Commissioner  de- 
cides it,  does  he  not  %     [583] 

COMMISSIONER.— The  Commissioner  will  rule 
that  the  testimony  may  go  in  under  objection. 

Q.  Then  you  can  state  what  the  value  of  the 
*' Sampson"  was. 

A.  I  am  not  a  marine  architect,  nor  a  surveyor,  nor 
a  shipbuilder. 

COMMISSIONER.— That  settles  it.  He  is  not 
qualified. 

Q.  You  don't  know. 

Mr.  WOOD. — ^You  can  make  any  of  these  your  own 
witnesses,  but  you  must  stick  to  cross-examination. 

Q.  The  "Kern"  didn't  have  the  power  of  the 
"Sampson,"  though,  did  she? 

A.  Well,  she  did  the  same  work  the  "Sampson" 
did.  Why  didn't  she  have  the  power.  She  did  as 
much  work  as  the  "Sampson"  done.     She  was  doing 
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the  ''Sampson's"  work,  in  fact,  when  she  was  sunk. 
She  was  a  twenty-two  and  a  half  inch  cylinder  by 
thirty-four  inch  stroke.  And  the  "Sampson"  has  a 
twenty-inch  cylinder  by  28  inch  stroke,  which  would 
give  the  "Kern"  the  most  power. 

Q.  The  "Kern"  therefore  had  the  most  power*? 

A.  With  the  same  amount  of  steam  the  "Samp- 
son" carried,  but  the  boilers,  you  understand,  of  the 
"Sampson"  was  allowed  more  steam  than  the  boilers 
of  the  "Kern." 

Q.  Well,  did  the  "Kern"  have  the  power? 

A.  She  did  the  same  work  the  "Sampson"  did; 
must  have  had  the  power. 

Q.  Then  you  say  did  have  the  same  power  with 
smaller  boiler  ?        A.  No ;  with  that  smaller  boiler. 

Q.  Why  didn't  she  have  it  then*? 

A.  She  had  enough  power  to  do  the  "Sampson's" 
work;  why  didn't  she  have  as  much  power  as  the 
"Sampson."  She  was  doing  the  "Sampson's"  work 
when  she  was  sunk.     [584] 

Q.  Therefore  you  are  saying  that  she  was  fully  as 
capable  as  the  "Sampson"  for  the  work  she  was  do- 
ing? 

A.  Yes,  she  did  as  much  work  as  the  "Sampson" 
done.  In  fact,  she  was  doing  the  ' '  Sampson 's ' '  work 
when  she  sunk  and  the  "Sampson"  was  laid  up  for 
repairs.  She  was  doing  the  same  work  the  "Samp- 
son" had  been  doing  for  two  or  three  years  prior, 
three  years. 

Q.  That  was  her  use  doing  the  same  work  as  the 
"Sampson"?        A.  Yes;  what  we  were  doing. 
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Mr.  WOOD. — And  she  did  it  quicker  than  the 
**  Sampson'"? 

A.  Yes ;  did  it  for  less  money. 

Q.  She  did  it  quicker  and  had  as  much  power, 
didn't  she*? 

A.  I  don't  know  as  she  had  as  much  power,  as  far 
as  power  was  concerned;  she  had  power  enough  to  do 
the  work. 

Witness  excused.     [585] 

Testimony    of    Theodore    Knudsen,    for   Libelant 

(Recalled). 

THEODORE  KNUDSEN,  recalled  by  libelant. 

Direct  Examination. 
Questions  by  Mr.  CAMPBELL: 

Mr.  Knudsen,  did  you  hear  Mr.  Ballin's  testimony 
about  the  rotten  condition  of  the  ' '  Rochelle ' '  ? 

A.  I  did. 

Q.  Who  repaired  the  ' '  Rochelle  "  ?        A.  I  did. 

Q.  Will  you  state  whether  or  not  it  is  true  her  tim- 
bers were  in  a  rotten  condition,  as  Mr.  Ballin  testi- 
fied*? 

A.  They  were  not  rotten;  they  were  sound. 

Q.  What  can  you  say  as  to  the  durability  and  life 
of  fir  timber  for  shipbuilding  purposes  as  compared 
with  oak? 

A.  Well,  I  have  known  oak  vessels  to  be  over  a 
hundred  years  old  and  still  be  sound. 

Q.  What  can  you  say  as  to  the  durability  or  hfe 
of  fir  timber*? 
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A.  Oregon  fir  under  ordinary  conditions,  about 
fourteen  years. 

Cross-examination. 

Questions  by  Mr.  REED: 

How  about  the  ''Sampson" — what  condition  is  she 
in? 

A.  I  don't  know,  sir;  I  think  she  is  in  fairly  good 
shape. 

Q.  Didn't  Mr.  Ballin  say  she  had  been  built  seven- 
teen years  ago? 

A.  Well,  I  don't  know  when  she  was  built. 

Q.  Well,  if  it  is  true  that  she  is  seventeen  years 
old  and  in  good  condition,  how  do  you  account  for 
that  if  she  is  in  good  condition  ? 

A.  I  don't  know  whether  true  or  not.     [586] 

Q.  Do  you  know  what  the  "Alki"  is  made  of? 

A.  What  is  the  "Alki"? 

Q.  You  don't  know  the  "Alki"?  She  is  a  wooden 
boat  I  happen  to  think  of,  an  old  boat. 

A.  I  don't  know. 

Mr.  CAMPBELL.— How  long  ago  was  she  lost? 

Witness  excused.     [587] 

Testimony  of  Daniel  Kern,  for  Libelant  (Recalled). 

DANIEL  KERN,  recalled  by  the  libelant. 

Direct  Examination. 
Questions  by  Mr.  WOOD: 

Mr.  Kern,  was  this  copper  sheathing  replaced  on 
the  "Kern"?        A.  No,  sir. 

Q.  Why  not? 

A.  Because  we  expected  to  use  the  boat  in  fresh 
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water  and  we  didn't  consider  it  necessary,  and  if  we 
had  put  it  on  the  expense  of  these  repairs  would  have 
been  probably  a  thousand  dollars  more  than  they  are 
at  present. 

Q.  That  is,  it  was  not  necessary  for  use  in  fresh 
water?        A.  Yes. 

Q.  If,  however,  you  were  going  to  use  her  on  the 
outside? 

A.  Then  you  would  have  had  to  have  copper 
sheathing  or  something  to  keep  the  teredos  out  of  the 
hull  of  the  boat. 

Cross-examination. 
Questions  by  Mr.  REED: 

There  is  not  a  boat  in  this  country  that  is  sheathed 
now,  is  there?        A.  Yes,  I  think  there  is. 

Q.  They  never  build  and  sheath  them  any  more  ? 

A.  They  have  to  keep  a  preservative  on  them, 
copper  paint  or  red  lead  or  something  to  keep  the 
worms  out. 

Q.  I  know,  but  they  don't  build  them  that  way? 

A.  I  don't  know;  I  never  seen  the  boats  built.  I 
don't  know  how  many  sheathed  and  how  many  ain't. 

Q.  Don't  you  know  about  the  "Wallula"? 

A.  The"Wallula"?    [588] 

Q.  Oh,  but  she  is  steel. 

A.  She  has  a  steel  hull,  I  think. 

Q.  Take  the  old  ones,  take  the  old  ' '  Fearless, ' '  take 
the  old  *' Astoria." 

A.  I  never  say  the  ' '  Fearless. ' ' 

Q.  How  is  it  you  know  so  much  about  these  boats 
when  he  asks  you  and  don't  know  about  it  when  I 
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ask  you"?        A.  About  what! 

Q.  About  sheathing? 

A.  I  said  the  sheathing  protected  them  down  there. 

Q.  And  was  worthless  when  you  changed  the  boat 
to  use  in  fresh  water? 

A.  We  don't  need  in  fresh  water. 

Q.  So  she  don't  go  outside  at  all? 

A.  We  didn't  expect  to  use  her  outside  when  we 
bought  her. 

Q.  And  the  rest  of  the  mahogany  and  fancy  fin- 
ishes were  just  as  valuable  to  you,  valuable  to  the 
boat  as  that  sheathing,  weren't  they* 

A.  Just  as  valuable;  they  were  all  valuable.  If 
you  wanted  to  find  a  market  to  sell  the  boat,  it  would 
help  to  sell  it,  to  have  sheathing,  so  it  would  help  in 
selling  the  boat. 

Q.  That  is  the  reason  you  took  it  off? 

A.  No ;  we  had  to  take  it  off  to  find  out  where  the 
leaks  were  in  the  boat  and  caulk  the  hole. 

Mr.  WOOD. — We  will  make  up  some  of  these  fig- 
ures in  the  book  and  meantime  we  won't  close  the 
testimony. 

Witness  excused. 

Whereupon  proceedings  herein  were  adjourned 
until  Friday,  July  21, 1916.     [589] 

Portland,  Oregon,  Friday,  July  21,  1916. 

DANIEL  KERN  resumes  the  stand  for  further 
Direct  Examination. 
Questions  by  Mr.  WOOD : 

I  show  you  this  ledger,  Mr.  Kern,  and  ask  you  if 


622  Charles  P.  Doe  vs. 

(Testimony  of  Daniel  Kern.) 

that  is  one  of  the  ledgers  of  the  Columbia  Contract 

Company?        A.  Yes,  sir. 

Q.  Turn  to  page  80  in  it,  if  you  will.  Is  that  the 
account  of  the  "Manzanita"  on  page  80?        A.  Yes. 

Q.  The  "Manzanita"  was  the  former  name  of  the 
''Daniel  Kern,"  wasn't  it?        A.  Yes. 

Q.  And  referring  to  the  book  there,  what  do  you 
carry  the  "Kern"  at — what  did  you  carry  her  at 
on  your  books  on  January  1, 1909  ? 

A.  $24,081.79. 

Q.  How  was  that  sum  made  up  ? 

A.  Under  the  cost  of  the  boat  plus  repairs  put  into 
her,  betterments. 

Q.  Was  that  the  value  that  you  placed  on  her? 

A.  No,  sir;  that  was  what  we  actually  expended  on 
the  boat.  The  boat  was  worth  in  my  estimation 
double  that  amount. 

Q.  But  that  twenty-four  thousand  represented  the 
cost  price  of  her  plus  what  you  put  into  her  after  you 
bought  her?        A.  Yes,  sir. 

Q.  How  did  the  cost  price  of  her  compare  with  her 
actual  value  when  you  bought  her? 

A.  What  we  paid  for  her,  you  mean  ?     [590] 

Q.  Yes. 

A.  Well,  we  thought  she  was  worth  double  that. 

Q.  Was  this  twenty-four  thousand  odd  dollars  that 
you  carried  her  at  on  January  1, 1909,  before  or  after 
the  new  boilers  were  put  into  her? 

A.  That  was  before.  After  the  new  boilers  were 
put  in  we  had  expended  on  that  boat  $33,604.82,  but 
that  didn't  represent  the  value  of  the  boat. 
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Q.  Well,  wasn't  part  of  that  expenditure  of  yours 
of  thirty-three  thousand,  wasn't  part  of  that  opera- 
tion expense  % 

A.  No,  I  don't  think  so;  the  operation  is  not  carried 
in  this  account. 

Q.  I  notice  some  items  of  payroll  and  cook-house 
which  I  thought  indicated  that  they  at  least  were  part 
of  her  operation? 

A.  Well,  that  cook-house  was  probably  a  charge 
against  the  boat  for  men  boarding  there  at  the  time 
we  were  making  these  repairs,  their  proportion. 

Mr,  WOOD. — Mr.  Reed,  I  have  produced  the  book 
as  per  your  request. 

A.  In  1910  we  reappraised  all  of  our  property  and 
this  boat  was  on  our  books  in  1910  at  $40,000. 

Q.  That  was  in  connection  with  the  reappraisal  of 
all  your  property? 

A.  Yes,  sir;  not  only  that  boat  but  all  the  proper- 
ties. 

Q.  Was  that  the  end  or  the  beginning  of  1910? 

A.  That  was,  I  think,  in  the  beginnino,'  of  1910.  I 
wouldn't  say  as  to  that  just  what  month  that  was  in. 

Q.  But  anyway  it  was  the  time  you  reappraised? 

A .  Yes.  sir.     [591] 

Q.  No;  that  couldn't  have  been  the  beginning  of 
1910.  because  the  beginning  of  1910  is  still  here. 

A.  Tt  isn't  in  that  one,  is  it? 

Q.  No;  T  say  the  beginning  of  1910  is  there. 

A.  No,  I  think  it  was  later  in  the  year. 

Mr  REED. — Mr.  Kern,  that  was  after  she  was 
raised  and  repaired  the  second  time? 
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A.  That  is  the  idea. 

Mr.  REED. — The  new  appraisal  was  after  she  was 
taken  up,  after  the  collision  with  the  "Elder"? 

A.  Yes,  but  she  was  not  as  good  a  boat  then. 

Mr.  REED. — I  mean  that  was  after? 

A.  After  the  time,  but  she  was  not  as  good  a  boat 
then  as  she  was  before. 

Q.  You  mean,  after  she  had  been  repaired  from  the 
"Elder"  collision  she  was  not  as  good  a  boat  as  she 
was?        A.  No. 

Q.  Where  was  this  boat  with  reference  to  the  ship 
channel,  Mr.  Kern? 

A.  Right  in  the  ship  channel;  right  on  the  ranges 
where  the  ships  run. 

Q.  Was  there  any  way  that  you  could  tell  the  ex- 
tent of  her  damage  before  you  raised  her? 

A.  No,  sir. 

Q.  Did  you  know  or  have  any  idea  of  the  extent  of 
her  damage  before  you  raised  her? 

A.  No,  sir. 

Mr.  WOOD.— I  think  that  is  all.     [592] 

Cross-examination. 
Questions  by  Mr.  REED: 

Couldn't  that  have  been  done  by  divers  in  68  feet 
of  water? 

A.  No;  we  wouldn't  make  much  headway  digging 
down  to  get  chains  or  anything  under  her. 

Q.  I  mean  the  extent  of  the  damage. 

A.  To  be  determined  by  diver? 

Q.  Yes. 
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(Testimony  of  Daniel  Kern.) 

A.  No ;  how  would  a  diver  get  inside  the  boat  and 
find  whether  the  shaft  was  bent  or  not,  couplings 
broken,  a  boat  full  of  mudf 

Redirect  Examination. 

Q.  I  don't  know  whether  this  has  been  covered  and 
I  want  to  ask  you  in  case  it  has  not  been:  Do  you 
know  about  when  her  repairs  were  finally  completed? 

A.  After  the  collision? 

Q.  Yes. 

A.  I  think  along  about  the  first  of  April. 

Q.  1910?        A.  1910. 

Witness  excused. 

Libelant  rests. 

Claimant  rests. 

Filed  Oct.  5,  1916.    G.  H.  Marsh,  Clerk.     [593] 


And  afterwards,  to  wit,  on  the  5th  day  of  December, 
1916,  there  was  duly  filed  in  said  court  a  Motion 
to  Confirm  Report  of  Special  Master  and  to 
Amend  Libel,  in  words  and  figures  as  follows,  to 
wit:     [594] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Steamship  "GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 

Motion  to  Confirm  Report  of  Special  Master  and  to 
Amend  Libel,  etc. 
Comes  now  the  libelant  and  moves  that  the  report 
of  the  referee,  Mr.  A.  M.  Cannon,  in  the  matter  of  the 
amount  of  damages,  be  affirmed,  and  for  a  decree  in 
conformity  with  said  report;  and  further  moves  for 
permission  to  amend  the  prayer  of  the  libel  to  con- 
form to  the  said  Referee's  report,  and  so  as  to  pray 
for  damages  in  the  sum  of  $25,000.00  against  the 
claimant  and  his  stipulator,  and  for  interest  on  said 
sum  against  the  claimant  alone,  and  for  costs  against 
the  claimant  and  his  stipulator  for  costs  in  the  sum 
of  $250.00',  and  for  the  balance  of  libelant's  costs 
against  the  said  claimant  alone. 

ERSKINE  WOOD, 
Of  Proctors  for  Libelant. 
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Due  service  of  the  within  motion  by  certified  copy, 
as  prescribed  by  law,  is  hereby  admitted  at  Portland, 
Oregon,  December  5th,  1916. 

SANDERSON  REED, 
Per  B., 
Proctor  for  Claimant. 
Filed  Dec.  5,  1916.     G.  H.  Marsh,  Clerk.     [595] 


And  afterwards,  to  wit,  on  Monday,  the  11th  day  of 
December,  1916,  the  same  being  the  30th  Judi- 
cial day  of  the  regular  July  Term  of  said  Court ; 
present,  the  Honorable  CHARLES  E.  WOL- 
VERTON,  United  States  District  Judge,  pre- 
siding, the  following  proceedings  were  had  in 
said  cause,  to  wit:     [596] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

December  11,  1916. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Steamship  ''GEORGE  W.  ELDER"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 
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Minutes    of    Court— December    11,     1916 — Order 
Confirming  Report  of  Special  Master,  etc. 

On  motion  of  libelant  IT  IS  ORDERED  that  the 
report  of  Mr.  A.  M.  Cannon,  Referee,  fixing  the 
amount  of  libelant's  damages  in  the  above-entitled 
cause  at  $41,839.83,  with  interest  thereon  at  six  per 
cent  per  annum  from  the  first  day  of  May,  1910,  until 
paid,  and  awarding  the  libelant  its  costs  and  disburse- 
ments, be  and  the  same  is  hereby  confirmed  and 
approved.  And  it  is  further  ordered  that  libelant 
have  leave  to  amend  its  libel  to  conform  to  the 
amount  of  said  damages  found  by  the  said  referee, 
and  so  as  to  pray  for  damages  in  the  sum  of  $25,- 
000.00  against  the  claimant  and  his  stipulator,  and 
for  interest  on  said  sum  against  the  claimant  alone, 
and  for  costs  against  the  claimant  and  the  stipulator 
of  claimant  for  costs  in  the  sum  of  $250.00,  and  for 
the  balance  of  libelant's  costs  against  said  claimant 
alone;  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  equitable  and  in  accordance  with 
the  admiralty  practice;  and  it  is  further  ordered 
that  a  decree  be  prepared  and  submitted  in  conform- 
ity with  said  report  of  the  commissioner  and  the 
prayer  of  the  libel  as  amended. 

CHAS.  E.  WOLVERTON. 

Judge. 

Filed  Dec.  11,  1916.     G.  H.  Marsh,  Clerk.     [597] 
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And  afterwards  to  wit,  on  the  28th  day  of  December, 
1916,  there  was  duly  filed  in  said  Court  an 
Amended  Libel,  in  words  and  figures  as  follows, 
to  wit:     [598] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 

Steamship  "GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 

CHARLES  P.  DOE, 

Claimant. 

Amended  Libel. 
To  the  Honorable  CHARLES  E.  WOLVERTON 

and  the  Honorable  ROBERT  S.  BEAN,  Judges 

of  the  Above-entitled  court : 
Columbia  Contract  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Oregon,  presents  this  its  amended 
libel  against  the  steamship  "George  W.  Elder," 
her  machinery,  tackle,  apparel  and  furniture, 
whereof  G.  M.  Jessen  is  or  lately  was  master  and 
C.  P.  Doe  and  J.  H.  Peterson  are  or  lately  were 
owners,  and  against  all  persons  intervening  for  their 
interests  in  said  vessel  in  a  cause  of  collision,  civil 
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and  maritime,  and   thereupon   your   orator   articu- 
lately propounds  and  alleges  as  follows : 

I. 

At  all  of  the  times  in  this  libel  set  forth  libelant 
was  and  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  and  at  all  of  such  times  was  and  still  is  the 
owner  of  a  certain  screw  steamship  known  as  the 
''Daniel  Kern,"  which  vessel  was,  prior  to  the  18th 
day  of  August,  1909,  employed  by  libelant  [599] 
in  the  towage  of  barges  to  and  from  Ft.  Stevens, 
Oregon,  and  points  upon  the  Columbia  River  above 
Ft.  Stevens. 

II. 

The  "George  W.  Elder"  is  a  screw  steam  vessel 
flying  the  American  flag  and  heretofore  was  plying 
regularly  between  Portland,  Oregon,  and  Eureka, 
San  Francisco  and  San  Pedro,  California.  Her 
master  is  or  lately  was  G.  M.  Jessen,  and  C.  P. 
Doe  and  J.  H.  Peterson  are  or  lately  were  her 
owners,  and  said  vessel  was  at  the  time  of  the  filing 
of  the  original  libel  in  this  cause,  lying  in  the  port 
of  Portland,  Oregon,  and  was  within  and  subject 
to  the  jurisdiction  of  this  Honorable  Court  and  was 
seized  under  the  process  of  this  court  issued  in  this 
cause,  and  later  claimed  by  C.  P.  Doe  as  her  owner 
and  released  on  an  admiralty  stipulation  for  value 
and  to  abide  by  and  pay  the  decree  in  the  sum  of 
$25,000.00,  signed  by  C.  P.  Doe,  claimant  and  stipu- 
lator, and  The  United  States  Fidelity  &  Guaranty 
Company,  stipulator. 
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III. 

Heretofore  and  about  one  o'clock  in  the  morning 
of  August  18,  1909,  the  ''Daniel  Kern"  was  a  vessel 
under  way  in  the  waters  of  the  Columbia  River 
about  abreast  of  Waterford,  Washington,  and  was 
engaged  in  making  fast  to  three  loaded  rock  barges, 
also  belonging  to  libelant,  preparatory  to  towing 
them  from  such  point  to  Ft.  Stevens,  Oregon.  Said 
vessel  was  in  good  order  and  condition  and  was  well 
and  sufficiently  manned  and  equipped  mth  a  full 
and  competent  set  of  officers  and  crew,  and  said  ves- 
sel had  burning  and  was  displaying  the  regulation 
lights,  to  wit,  her  port  sidelight  colored  red,  her 
starboard  sidelight  colored  green,  both  fitted  with 
regulation  screen  and  burning  in  the  proper  place; 
her  mast  [600]  headlight  and  lights  a!lso  upon 
her  foremast  indicating  that  she  had  a  tow,  and  a 
white  light  astern  burning  in  the  accustomed  place. 
The  ' '  Daniel  Kern ' '  engines  were  stopped  at  the  time 
and  she  was  making  fast  to  her  tow  having  a  head 
line  running  at  the  time  to  the  barge  forming  the 
port  barge  of  her  tow.  The  "Daniel  Kern"  was 
headed  down  the  Columbia  River  and  the  barges 
were  headed  substantially  at  right  angles  to  her 
upon  her  port  bow  and  towards  the  Oregon  shore  of 
the  Columbia  River.  The  "George  W.  Elder"  left 
Portland,  Oregon,  upon  her  regular  voyage  from 
Portland  to  California  ports,  as  aforesaid,  the  even- 
ing of  August  17,  1909,  and  when  descending  the 
Columbia  River  upon  such  voyage  and  in  the  vicin- 
ity of  Waterford  light,  sighted  the  "Daniel  Kern" 
ahead  of  herself   and    down   the    Columbia   River. 


632  Charles  P.  Doe  vs. 

Neither  of  the  sidelights  of  "Daniel  Kern"  were 
visible  to  those  in  charge  of  the  navigation  of  the 
** Elder"  and  the  *' Daniel  Kern"  was  in  such  posi- 
tion as  that  her  sidelights  could  not  be  so  visible. 
The  ** George  W.  Elder"  blew  one  short  blast  of  her 
steam  whistle  as  a  signal  of  her  desire  to  overtake 
and  pass  the  "Daniel  Kern"  on  the  right  or  star- 
board hand  of  the  "Daniel  Kern."  To  such  blast 
of  the  "George  W.  Elder"  the  "Daniel  Kern"  re- 
plied with  four  short  and  rapid  blasts  of  her  own 
steam  whistle,  the  danger  signal,  indicating  that 
the  "Daniel  Kern,"  by  reason  of  the  fact  that  she 
did  not  have  her  tow  under  control,  did  not  think 
it  safe  for  the  "George  W.  Elder,"  the  vessel  astern, 
to  attempt  to  pass  at  that  point.  To  the  four  short 
and  rapid  blasts  of  the  steam  whistle  of  the  "Dan- 
iel Kern"  the  "George  W.  Elder"  again  blew  one 
short  blast,  to  which  the  "Daniel  Kern"  again  re- 
plied with  four  short  and  rapid  blasts  of  her  own 
steam  whistle,  and  almost  immediately  thereafter 
[601]  the  "George  W.  Elder"  came  into  collision 
with  the  "Daniel  Kern,"  striking  her  upon  the  star- 
board quarter  aft  and  inflicting  such  damage  upon 
the  "Daniel  Kern"  as  that  within  twenty  minutes 
thereafter  she  sank  in  the  waters  of  the  Columbia 
River  and  lay  upon  the  bottom  of  the  Columbia 
River. 

IV. 
The  libelant  avers  that  said  collision  was  occa- 
sioned solely  through  negligence  and  carelessness  of 
those  in  charge  of  the  navigation  of  the   ' '  George 
W.  Elder"  in  that  she  did  not  keep  out  of  the  way 
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of  the  "Daniel  Kern"  and  attempted  to  pass  the 
*' Daniel  Kern"  from  astern  without  receiving  the 
assent  of  the  *' Daniel  Kern"  indicated  by  the  ap- 
propriate whistle  so  to  do  and  attempted  so  to  pass 
when  the  "Daniel  Kern"  had  blown  four  short  and 
rapid  blasts  of  her  steam  whistle  indicating  that  it 
was  not  safe  for  the  "George  W.  Elder"  to  attempt 
to  pass  at  that  point;  and  libelant  further  avers 
that  no  act  of  the  "Daniel  Kern,"  her  master,  pilot, 
officers  or  crew  in  any  respect  w^hatever  contributed 
to  said  collision. 

V. 

By  reason  of  said  collision  so  occasioned  by  the 
negligence  and  carelessness  of  those  in  charge  of  the 
"George  W.  Elder,"  libelant,  as  owner  of  the  "Dan- 
iel Kern,"  has  sustained  damages  in  and  about  the 
raising  and  repair  of  said  vessel  and  loss  of  equip- 
ment upon  said  vessel  and  loss  of  the  use  of  said  ves- 
sel in  the  sum  of  $41,839.83,  with  interest  thereon 
from  the  10th  day  of  May,  1910,  until  paid. 

VI. 

All  and  singular  the  above  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 
[60^] 

WHEREFORE,  libelant  prays  for  a  decree  fixing 
and  assessing  the  libelant's  damages  at  the  sum  of 
$41,839.83,  together  with  interest  thereon  at  six  per 
cent  per  annum  from  the  first  day  of  May,  1910,  and 
decreeing  that  libelant  shall  have  and  recover  from 
the  said  Charles  P.  Doe  and  the  said  United  States 
Fidelity  &  Guaranty  Company,  stipulators,  the  sum 
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of  $25,000.00,  and  that  the  libelant  shall  further 
have  and  recover  from  the  said  Charles  P.  Doe, 
owner  and  claimant  of  the  said  "George  W.  Elder," 
interest  upon  said  sum  of  $25,000.00  from  the  first 
day  of  May,  1910',  until  the  date  of  the  decree ;  and 
further  decreeing  that  libelant  shall  have  and  recover 
of  the  said  Charles  P.  Doe  and  Harry  Young,  stipu- 
lators on  claimant's  stipulation  for  costs,  the  sum 
of  $250.00  being  a  portion  of  libelant's  costs  and 
disbursements,  and  that  libelant  shall  further  have 
and  recover  of  said    Charles   P.   Doe   the    sum   of 

$  ,  being  the  balance  of  libelant's  costs  and 

disbursements;  and  further  decreeing  that  the  said 
decree  shall  bear  interest  from  its  date  at  the  rate 
of  six  per  cent  per  annum;  and  further  decreeing 
that  execution  issue  against  the  goods,  chattels  and 
lands  of  the  said  claimant  and  of  the  said  stipulators 
to  enforce  said  decree;  and  for  such  other,  further 
and  different  relief  as  to  the  court  may  seem  just 
and  equitable  and  in  accordance  with  the  practice 
in  admiralty. 

IRA  A.  CAMPBELL, 
ERSKINE  WOOD, 
Proctors  for  Libelant.     [603] 

United  States  of  America, 
State  and  District  of  Oregon, — ss. 

I,  Daniel  Kern,  being  first  duly  sworn,  on  oath 
say  that  I  am  the  president  of  the  libelant  above 
named,  and  the  foregoing  libel  is  true  as  I  verily  be- 
lieve. 

DANIEL  KERN. 
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Subscribed  and  sworn  to  before  me  this  14th  day 
of  December,  1916. 

[Notarial  Seal]  M.  COLPITTS, 

Notary  Public  for  Oregon. 
My  commission  expires  Jan.  21,  1917. 
Due  service  of  the  within  amended  libel  by  certi- 
fied copy,  as  prescribed  by  law,  is  hereby  admitted 
at  Portland,  Oregon,  December  28, 1916. 

SAND.  REED, 
Attorney  for  Claimant. 
Filed  Dec.  28,  1916.     G.  H.  Marsh,  Clerk.     [604] 


And  afterwards,  to  wit,  on  Thursday,  the  28th  day 
of  December  1916,  the  same  being  the  45th  ju- 
dicial day  of  the  regular  November,  1916,  term 
of  said  Court;  present,  the  Honorable 
CHARLES  E.  WOLVERTON,  United  States 
District  Judge,  presiding,  the  following  proceed- 
ings were  had  in  said  cause,  to  wit :     [605] 

In  the  District  Court  of  the  United  States  for  the 
.  District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 

Steamship  ''GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 
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Decree. 

This  cause  having  come  on  to  be  heard  before  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon  on  the  5th  day  of  Februaiy,  1912,  on  the 
question  of  liability,  and  the  Court  having  found 
that  the  "George  W.  Elder"  was  solely  at  fault  for 
the  collision  with  the  ''Daniel  Kern"  and  having 
directed  that  a  reference  be  had  to  Mr.  A.  M.  Can- 
non to  hear  testimony  upon  and  compute  the  amount 
of  the  libelant's  damages  arising  out  of  said  colli- 
sion, and  the  said  referee  having  filed  his  report 
in  this  court  on  the  5th  day  of  October,  1916,  finding 
that  the  amount  of  the  said  damages  is  forty-one 
thousand  eight  hundred  thirty-nine  and  83/100 
(41,839.83)  dollars,  with  interest  thereon  at  six  (6) 
per  cent  per  annum  from  the  first  day  of  May,  1910, 
until  paid,  together  with  libelant's  costs  and  dis- 
bursements ; 

And  it  appearing  that  an  admiralty  stipulation  in 
the  sum  of  twenty-five  thousand  (25,000)  dollars  was 
given  in  this  cause  for  the  release  of  the  said  steam- 
ship ''George  W.  Elder"  and  to  abide  by  and  satisfy 
the  decree  of  this  court,  the  stipulators  thereon  being 
Charles  P.  Doe,  the  owner  of  said  [606J  steam- 
ship ' '  George  W.  Elder, ' '  and  the  United  States  Fi- 
delity &  Guaranty  Company ; 

And  it  further  appearing  that  a  stipulation  for 
costs  in  the  sum  of  two  hundred  and  fifty  (250)  dol- 
lars was  filed  in  tliis  cause,  the  stijjulators  thereon 
being  the  said  Charles  P.  Doe  and  Harry  Young: 

And  it  also  appearing  that  the  said  Charles  P.  Doe 
appeared  as  owner  of  the  said  steamship  "George  W. 
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Elder"  and  by  answer  has  admitted  the  ownership 
of  said  vessel  at  the  time  of  said  collision  and  has 
defended  in  this  cause  and  has  contested  and  resisted 
libelant's  demands; 

NOW,  THEREFORE,  the  Oourt  being  fully  ad- 
vised in  the  premises,  and  upon  motion  of  proctors 
for  libelant,  said  referee's  report  is  hereby  approved 
and  confirmed  in  every  particuular,  and  the  damages 
of  the  libelant  are  hereby  assessed  at  the  sum  of 
forty-one  thousand  eight  hundred  thirty-nine  and 
83/100  (41,839.83)  dollars,  with  interest  at  six  (6)  per 
cent  thereon  from  the  first  day  of  May,  1910,  until 
paid ; 

AND  IT  IS  ORDERED  AND  DECREED  that  the 
said  libelant,  Columbia  Contract  Company,  shall 
have  and  recover  from  the  said  Charles  P.  Doe  and 
the  said  The  United  States  Fidelity  &  Guaranty  Com- 
pany, stipulators,  the  sum  of  twenty-five  thousand 
(25,000)  doUars;  and  that  the  said  libelant  shall  fur- 
ther have  and  recover  of  the  said  Charles  P.  Doe, 
owner  and  claimant  of  said  steamer  ''George  W. 
Elder, ' '  interest  at  the  rate  of  six  per  cent  per  annum 
upon  the  said  sum  of  twenty-five  thousand  (25,000) 
dollars  from  the  first  day  of  May,  1910,  until  the  date 
of  this  decree,  to  wit,  nine  thousand  nine  hundred 
ninety-one  and  65/100  dollars;  and  shall  further  have 
and  recover  of  the  said  Charles  P.  Doe  and  said  Harry 
Young  the  sum  of  two  [607]  hundred  and  fifty 
(250)  dollars,  being  a  portion  of  libelant's  costs  and 
disbursements;  and  shall  further  have  and  recover 
of  said  Charles  P.  Doc  the  sum  of  three  hundred 
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twenty-five   63/100  dollars,   being   the   balance   of 
libelant's  costs  and  disbursements. 

AND  IT  IS  FURTHER  ORDERED  AND  DE- 
CREED that  this  decree  shall  bear  interest  from  its 
date  at  the  rate  of  six  (6)  per  cent  per  annum. 

AND  IT  IS  FURTHER  ORDERED  AND  DE- 
CREED that  execution  issue  against  the  goods,  chat- 
tels and  lands  of  the  claimant  and  of  the  said  stipula- 
tors to  enforce  this  decree. 

CHAS.  E.  WOLVERTON, 

Judge. 
Dated  Dec.  28th,  1916. 

Copy  served  12/28/16. 

SANDERSON  REED, 

Proctor  for  Resp. 

Filed  Dec.  28, 1916.     G.  H.  Marsh,  Clerk.     [608] 


And  afterwards,  to  wit,  on  the  21st  day  of  June,  1917, 
there  was  duly  filed  in  said  court  a  Notice  of  Ap- 
peal, in  words  and  figures  as  follows,  to  wit: 
[609] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  5162. 
COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 

Steamship  ''GEORGE  W.  ELDER,"  Her  Engines, 

etc., 

Respondent, 
CHARLES  P.  DOE, 

Claimant. 
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Notice  of  Appeal. 

You  and  each  of  you  will  please  take  notice  that 
Charles  P.  Doe,  claimant  in  the  above-entitled  suit, 
hereby  appeals  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  decree  in  the  above-entitled 
suit,  entered  on  the  28th  day  of  December,  1916, 
whereby  it  is  ordered  and  decreed  that  the  libelant, 
Columbia  Contract  Company,  recover  from  Charles 
P.  Doe  and  the  United  States  Fidelity  and  Guaranty 
Company,  stipulators,  the  sum  of  twenty-five  thou- 
sand ($25,000.00)  dollars,  and  that  the  said  libelant 
shall  further  have  and  recover  from  the  said  Charles 
P.  Doe,  claimant,  interest  upon  said  sum  of  twenty- 
five  thousand  ($25,000.00)  dollars,  from  the  1st  day 
of  May,  1910,  until  the  date  of  said  decree,  to  wit, 
nine  thousand  nine  hundred  ninety-one  and  60/100; 
and  further  recover  from  the  said  Charles  P.  Doe 
and  Harry  Young,  the  sum  of  two  hundred  and  fifty 
($250.00)  dollars,  being  a  portion  of  the  libelant's 
costs  and  disbursements,  and  further  recover  from 

the  said  Charles  P.  Doe  the     [610]     sum  of 

($ )   dollars,  being  the  balance  of  libelant's 

costs  and  disbursements,  and  further  that  the  decree 
bear  interest  at  the  rate  of  six  (6%)  per  cent  per 
annum,  and  further  order  exception  against  claimant 
and  the  said  stipulators. 

SANDERSON  REED, 
Proctor  for  Charles  P.  Doe,  Claimant  and  Appellant. 

State  of  Oregon, 
County  of  Multnomah, — ss. 
Due  service  of  the  foregoing  notice  of  appeal  by 
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copy,  as  prescribed  by  rules  of  Court,  is  hereby  ad- 
mitted at  Portland,  Oregon,  this  21st  day  of  June, 
1917. 

ERSKINE  WOOD, 
Proctor  for  Libelant. 
State  of  Oregon, 
County  of  Multnomah, — ss. 

Due  service  of  the  within  notice  of  appeal  is  hereby 
accepted  in  Mult.  County,  this  21  day  of  June,  1917, 
by  receiving  a  copy  thereof,  duly  certified  to  as  such 
by  Sanderson  Reed,  proctor  for  claimant. 

ERSKINE  WOOD, 
Of  Proctors  for  Libellant. 
Filed    June  21, 1917.     G.  H.  Marsh,  Clerk.     [611] 


And  afterwards,  to  wit,  on  the  12th  day  of  October, 
1917,  there  was  duly  filed  in  said  court  an  As- 
signment of  Errors,  in  words  and  figures  as  fol- 
lows, to  wit:     [612] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 
vs. 
Steamship  ''GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 
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Assignments  of  Error. 
The  claimant  and  appellant,  Chas.  P.  Doe,  assigns 
as  error  on  appeal  herein : 

I. 
Error  of  the  Court  in  finding  and  decreeing  that 
the  steamship  "Geo.  W.  Elder"  was  liable  and  re- 
sponsible to  the  Ubelant  to  whatsoever  damages  the 

"Kern"  sustained. 

II. 

Error  of  the  Court  in  finding  the  damages  to  the 

libelant  and  assessing  the  same  in  any  sum  in  excess 

of  twenty-five  thousand  ($25,000.00)  dollars. 

in. 

Error  of  the  Court  in  making  and  entering  a  decree 
that  the  libelant,  Columbia  Contract  Company,  shall 
have  and  recover  from  Chas.  P.  Doe  and  the  United 
States  Fidelity  and  Guaranty  Company,  Stipulators, 
the  sum  of  twenty-five  thousand  ($25,000.00)  dollars ; 
and  the  further  sum  of  interest  at  six  (6%)  per  cent 
per  annum  upon  said  twenty-five  thousand  ($25,- 
000.00)  dollars  from  the  first  day  of  May,  1910,  until 
the  date  of  the  decree  herein;  and  the  further  sum 
of  two  hundred  and  fifty  ($250.00)  dollars  as  a  por- 
tion of  libelant's  costs  and  disbursements;  and  the 
further  sum  of — costs  and  disbursements,  or  any  sum 

whatever.     [613] 

IV. 

Error  of  the  Court  in  giving  and  entering  a  decree 

in  any  sum  against  the  claimant  in  favor  of  the 

Ubelant  herein. 

SANDERSON  REED. 

Proctor  for  the  Claimant,  Chas.  P.  Doe. 
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Filed  October  12,  1917.  G.  H.  Marsh,  Clerk. 
[614] 

And  afterwards,  to  wit,  on  Friday,  the  12th  day  of 
October,  1917,  the  same  being  the  88th  judicial 
day  of  the  regular  July  Term  of  said  court; 
present,  the  Honorable  ROBERT  S.  BEAN, 
United  States  District  Judge,  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to 
wit:     [615] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Steamship  "GEORGE  W.  ELDER,"  Her  Engines, 
etc., 

Respondent. 
CHARLES  P.  DOE, 

Claimant. 

Minutes  of  Court— October  12,  1917 — Order  Direct- 
ing Transmission  of  Original  Exhibits  to 
Appellate  Court. 

This  cause  coming  on  to  be  heard,  on  motion  of  the 
claimant  and  appellant,  Chas.  P.  Doe,  that  the  or- 
ignal  exhibits  herein  be  forwarded  to  the  clerk  of  the 
Circuit  Court  of  Appeals  at  San  Francisco  with  the 
Apostles  on  Appeal  herein,  the  claimant  being  rep- 
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resented  by  iSanderson  Reed  as  his  proctor,  and  the 

libelant   being   represented   by   as   his 

proctor,  and  the  Court  being  fully  advised  in  the 
premises, — 

IT  IS  ORDERED  that  the  clerk  be  and  he  is 
hereby  directed  to  forward  to  San  Francisco  to  the 
Clerk  of  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  the  original  exhibits  herein  with  the  Apos- 
tles on  Appeal  herein. 

Portland,  Oregon,  October  12,  1917. 

R.  S.  BEAN, 
Judge. 

Filed  October  12, 1917.    O.  H.  Marsh,  Clerk.  [616] 


And  afterwards,  to  wit,  on  the  22d  day  of  October, 
1917,  there  was  duly  filed  in  said  court  a  Prae- 
cipe for  Apostles  on  Appeal,  in  words  and  fig- 
ures as  follows,  to  wit;     [617] 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

The    Steamship    "GEORGE    W.    ELDER,"    Her 
Machinery,  Tackle,  Furniture,  etc. 

COLUMBIA  CONTRACT  COMPANY, 

Libelant. 

CHARLES  P.  DOE, 

Claimant. 

Praecipe  for  Apostles  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court: 

Please  prepare  Apostles  on  Appeal  in  the  above- 
entitled  cause  and  include  therein  from  the  record 
of  said  cause  the  following  papers : 
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Libel. 

Answer  of  Claimant. 

Findings  of  the  Court  Entered  February  3,  1913. 

Opinion  of  the  Court. 

Testimony  Taken  Before  the  Court. 

Order  Appointing  A.  M.  Cannon  Commissioner  to 

Ascertain  the  Amount  of  Damage. 
Report  of  Commissioner. 
Testimony  Taken  Before  the  Commissioner. 
Motion  Filed  December  5,  1916,  to  Confirm  Report 

of  Commissioner  and  to  Amend  Libel. 
Order  of  December  11,  1916,  to  Affirm  Report  of 

Commissioner  and  to  File  Amended  Libel. 

Amended  Libel. 

Final  Decree. 

Notice  of  Appeal. 

Assignment  of  Errors. 

Order  to   Send   Original  Exhibits   to  the  Court  of 

Appeals. 

SANDERSON  REED, 

Proctor  for  Claimant. 

Filed  October  22, 1917.     C.  H.  Marsh,  Clerk.  [618] 


Certificate  of  Clerk  U.  S.  District  Court  to  Apostles 

on  Appeal. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  pages  numbered  from  1 
to  618,  inclusive,  constitute  the  Apostles  on  Appeal 
in  the  cause  in  said  court  of  The  Steamship  '*  George 
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W.  Elder,"  Her  Machinery,  Tackle,  Apparel,  and 
Furniture,  The  Columbia  Contract  Company,  Libel- 
ant and  Appellee;  Charles  P.  Doe,  Claimant  and 
Appellant;  that  the  said  Apostles  contain  the  cap- 
tion, and  a  full,  true  and  correct  transcript  of  the 
record  and  proceedings  had  in  said  court  in  said 
cause,  as  the  same  appear  of  record  and  on  file  at 
my  office  and  in  my  custody,  in  accordance  with  the 
rules  of  court  and  the  praecipe  of  the  appellant. 

And  I  further  certify  that  the  cost  of  the  fore- 
going Apostles  is  $174.30,  and  that  the  same  has  been 
paid  by  the  said  appellant. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  af&xed  the  seal  of  said  court  at  Port- 
land in  said  District  this  23d  day  of  October,  1917. 

[Seal]  G.  H.  MARSH, 

Clerk.     [619] 


[Endorsed]:  No.  3073.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Charles  P. 
Doe,  Claimant  of  the  Steamship  "George  W.  Elder," 
Her  Engines,  etc..  Appellant,  vs.  Columbia  Contract 
Company,  a  Corporation,  and  United  States  Fidelity 
and  Guaranty  Company,  Stipulators,  Appellees. 
Apostles  on  Appeal.  Upon  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 
Filed  October  29,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

No.  5162. 

COLUMBIA  CONTRACT  COMPANY,  a  Corpora- 
tion, 

Libelant, 

vs. 

Steamship    "GEO.    W.    ELDER,"    Her    Engines, 
Apparel,  etc.. 

Respondent. 
CHAS.  P.  DOE, 

Claimant. 

Order  Enlarging  Time  to  and  Including  November  1, 
1917,  to  File  Apostles  on  Appeal. 
Based  upon  the  application  of  Chas.  P.  Doe,  claim- 
ant and  appellant  herein,  appearing  by  Sanderson 
Reed,  libelant  appearing  by  M.  M.  Matthiessen, 
Esq.,— 

IT  IS  ORDERED  that  the  time  in  which  apostles 
on  appeal  may  be  filed  herein  is  hereby  extended  to 
and  including  the  first  day  of  November,  1917. 

CHAS.  E.  WOLVERTON, 

Judge. 
August  16th,  1917. 

[Endorsed]:  5162.  13,135.  Columbia  Contract 
Co.,  Libelant,  vs.  S.  S.  "Elder,"  etc.,  Respondent. 
Chas.  P.  Doe,  Claimant.  Order  Extending  Time  in 
Which  to  File  Apostles  on  Appeal. 
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No.  3073.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  En- 
larging Time  to  November  1,  1917,  to  File  Record 
Thereof  and  to  Docket  Case.  Filed  Oct.  27,  1917. 
F.  D.  Monckton,  Clerk.  Refiled  Oct.  29, 1917.  F.  D. 
Monckton,  Clerk. 


I 


